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Baert V. Missouri, K. & T. Ht. Co. and another. 

(Circuit Court, 8. D. Nea Y<yrk. Marcli 23. 1886. 

1. CiBCuiT Court— JuKisDiCTiON—CiTizBNSHip — Tbtjstee of Inouiie Mortgagb 

Nominal Dépendant. 

A., the owner of certain coupons and scrip certiflcates of unpaid interest 
owing by a foreip^n railroad corporation upon bonds secured by an income 
mortgage, in behalf of liimself and other owners of coupons ancf certiflcates, 
flled a bill in the circuit court against the railroad company, and the Union 
Trust Company, a citizen of the same state as himself, which was the trustée 
named in the income mortgage, to compel an accounting, and for an injunc- 
tion against the appropriation of the earnings of the railroad company con- 
trary to the rights of the income bondholders, and for a decree for the pay- 
ment of the income applicable to the interest, averring that the trust company 
was made défendant because it asserted that no duty was imposed on it in re- 
spect to the matters involved in the suit, and had refused to bring suit when 
requested so to do. Held, that the circuit court had jurisdiction. 

2. Railroad Company— Mortgage Bonds— "Net Earnings" Dbfined. 

As a gênerai proposition, the "net earnings" of a railroad company are the 
excess of the gross earnings over the expenditures defrayed in producing 
therein, aside i'rom, and exclusive of , the expenditure of capital laid out in 
constructing and equipping the works themselves. 
8. Same — Mortgage dp Missouri, Kansas & Texas Railway Company. 

The expenses defrayed or incurred in producing the earnings for a given 
interest period are the only charges which can enter into the income account 
for that period, except the payment of interest on prior incumbrances, as 
stipulated by the terms of the mortgage; and the company cannot charge 
against income, for any period during the life of the mortgage, a payment or 
a liability incurred on account of old indebtedness existing before the mort- 
gage was created, or arising from a loss incurred by the sale of bonds issued 
to pay oiï old indebtedness. 
4. Same — Accounting — Interest. 

Where a mortgage is executed by a railway company to a trustée, condi- 
tioned for the payment of interest upon the bonds secured by the mortgage 
at semi-annual periods out of the surplus earnings of the company, the mort- 
gagor owes a duty to the bondholder to keep such an account of its earnings 
and expenses as will show the net results of each interest period, and the trus- 
tée owes an active duty to the bondholders in the supervision of the account. 
v.27F.no.l — 1 



^ federal rex'ûeteb. 

5. Samb— Application of Intebest on Coupons. 

Where the bonds are coupon bonds, and such an account has not been kept 
for a séries of years, upon an accounting the holders of coupons are entitled 
to bave the interest earned during each mterest period applied upon the cou- 
pons representing that period. 

6. Same — Accounting. 

Mortgage and bonds construed, and manner of accounting directed. 

In Equity. 

Anderson é Man, for complainant. 

Dillon é Stvayne, for défendant. 

WaijLaoe, J. The complainant is the owner of coupons and scrip 
certiôcates representing $43,462 of unpaid interest owing by tho de- 
fendant the Missouri, Kansas & Texas Eailway Company upon bonds 
secured by an income mortgage created by it Âpril 1, 1876. He has 
filed this bill on behalf of himself, and ail other owners of coupons 
and certificates who may désire to join, to compel an accounting by 
the railway oompany of its earnings and operating expenses since the 
making of the mortgage. The bill prays for an injunction against 
the appropriation of the earnings contrary to the rights of the incomô 
bondholders, and for a decree for the payment of the income appli- 
cable to the interest. The défendant the Union Trust Company of 
New York is the trustée named in the income mortgage, and the bill 
avers that this corporation is made a défendant because it asserts • 
that no duty is imposed on it in respect to the matters involved in the 
suit, and has refused to bringsuit afterrequest on behalf of the com- 
plainant and others similarly situated. No relief is sought against 
the trustée, and it has not answered or appeared in the suit. 

The question is presented preliminarily to a considération of the 
^ase upon its merits whether this court has jurisdiction, the com- 
plainant and the défendant the Union Trust Company (a New York 
corporation) both beingcitizensof thisstate. The Union Trust Com- 
pany is a necessary party to the suit, and this has been so determined 
by this court when the case was before it on a former occasion upon 
a demurrer to the bill of complaint and the Union Trust Company. 
No relief is sought against this défendant by the complainant. Its in- 
terests and those of the complainant are not adverse, but are identi- 
cal. In Pacific R. R. v. Ketchum, 101 U. S. 289, 298, the court held 
that the trustées of a mortgage which was being foreclosed at the suit 
of bondholders might properly be arranged on the same side of the 
controversy about the foréclosure with the complainants, although 
they were nominal défendants, because there was no antagonism be- 
tween them and the complainants, and no relief was asked against 
them. To the same effect is the case of Arapahoe Co. v. Kansas 
Pac. Ry. Co., 4 Dill. 277, Thèse authorities are décisive of the juris- 
dictional question. 

Upon the merits, the questions in the case are (1) whether the 
njortgagor has failed to apply net or surplus earnings to the payment 
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of interest upon the bonds; (2) whether the holders of scrip certifi- 
cates stand in the place of holders of coupons, and are entitled to pay- 
ment from the surplus earnings; (3) whether the earnings are appli- 
cable pro rata upon ail the coupons unpaid, or only to such as fall 
due during the period in which earnings were realized that should 
hâve been applied to the payment of interest. 

The income mortgage was oreated to secure a séries of bonds for 
the sum of $1,000 each, amounting in the aggregate to $10,000,000. 
Each bond recites that the railway company "is indebted to the Union 
Trust Company of New York, or bearer, in the sum of one thousand 
dollars, which the said railway company promises to pay to bearer 
on the first day of April, 1911, in the city of New York; and from 
the net or surplus earnings of said railway company to pay, accord- 
ing to the terms of the trust deed or mortgage hereinafter mentioned, 
interest thereon semi-annually, at the rate of 6 per cent, per annum, 
at its office in the city of New York, on the first days of April and 
Ootober in each year, upon the présentation and surrender of the 
coupons hereto attached as they severally become due; and in case 
of default in the payment of any of the interest coupons attached to 
this bond in the manner provided in the said trust deed or mortgage, 
then, and in that case, the principal sum of this bond shall become 
due in the manner and with the effect provided in the said trust deed 
or mortgage." The bond then recites that "the whole séries of bonds 
are secured by a trust deed or mortgage conveying in trust the cor- 
porate property, real and personal, land grants, and the franchises 
and privilèges belonging to, or hereinafter to be acquired by, the rail- 
way company;" and continues as foUows: "The entire income of 
said property, after the payment of the expenses of operating and 
keeping the said railway and property in repair, and of the interest 
on the incumbrances prior hereto, which are more fuUy set forth in 
said trust deed or mortgage, is pledged to the payment of thèse bonds, 
and the interest thereon, in the manner set forth in said trust deed 
or mortgage." 

The mortgage, the terms of which are thus by référence incorpo- 
rated into the bonds, enumerates in article second the prior incum- 
brances upon which interest is to be paid before income applicable to 
the payment of interest on the bonds is to arise. They amount in 
the aggregate to $19,082,000. 

The third article of the mortgage recites the promise to pay as re- 
cited in the bonds, with the following additional clause : 

"And in case at any time the said net or surplus earnings so reœaining as 
aforesaid shall not be sufflcient to pay the interest on said bonds as the same 
becomes due and payable, the said party of the flrst part [the railway com- 
pany] shall issue to the holder of the coupons or interest warrants of said 
bonds a scrip certificate, payable only from the net or surplus earnings of 
said party of the flrst part, and which, with interest thereon at the rate of 
six per cent, per annum, shall be redeemed and paid by said party of the first 
part before it shall déclare or pay any dividend upon its capital stock." 
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The sixth article of the mortgagô recites the promise to pay inter- 
est in somewhat différent terms from the language of the bond and 
of the third article of the mortgage, and reads as follows : 

"The said party of the tirst part hereby further agrées that it will pay, or 
cause to be paid, the said bonds issued and secured by this mortgage, and 
that it will pay the interest thereon semi-annually, In lawful money, troni its 
net or surplus earnings: * * * provided, said net or surplus earnings 
shall be sutficient therefor; and that in case its said earnings in any six 
months shall be insufficient therefor, then for any such deflcit said party of 
the flrst part agrées to issue a scrip certifleate, redeemable, with six percent, 
interest, before any dividend shall be declared upon the stock of said Com- 
pany. " 

The seventh article of the mortgage authorizes the trustée, in case 
of the neglect of the mortgagor to pay any interest due upon the 
bonds, and after such neglect shall continue for one year after the 
interest has been demanded, to enter upon the property, and hold, 
use, and operate the same until a sale thereof pursuant to the power 
of sale contained in the mortgage, and to apply the moneys accruing, 
after deducting the expenses of operating and managing the prop- 
erty, to the payment of the bonds pro rata. 

The eighth article of the mortgage contains the usual power of 
sale of the property and franchises, in case of a neglect on the part 
of the mortgagor to pay the interest upon the bonds, and provides 
that in case of sale the proceeds shall be applied to the payment of 
the principal and interest of the bonds unpaid pro rata, 

It appears by the proofs in respect to the surplus earnings of the 
Company that during the period beginning April 1, 1876, and ending 
January 1, 1885, there was charged by.the company against earn- 
ings in its net ineome account, among others, certain disputable 
items, amounting in the aggregate to |3, 784,336. If thèse items 
are not properly chargeable against the ineome, the resuit would be 
that surplus earnings arose during that period of time to the amount 
of $2,073,662, being net profits from the business of the company 
applicable to the payment of the interest upon the bonds beyond the 
payment of interest on prior incumbrances and the expenses of 
maintaining and operating the property. Of thèse items, one of 
$265,275 is for unpaid indebtedness whieh had accrued against the 
company before the ineome mortgage was created ; another of $1,593,- 
665 is for the différence between the face of the ineome bonds and 
the sum realized upon them (80 cents on the dollar) by the corn- 
pany; another of $1,398,935 is for interest on prior incumbrances 
which the company has not paid, and which the complainant allégea 
the company is under no obligation to pay; and the other items are 
likewise for interest for which the complainant aflegeu tîie company 
was not liable. 

Eespecting the disputed items for interest, it appears by an agree- 
ment forming part of the ineome mortgage that this mortgage was 
created in order to fund unpaid interest upon existing mortgages of 



BARRY V. MISSOURI, K. & T. EY. CO. 5 

the Company, and to pay off certain other mortgage bonds and the 
creditors at large of the company. The holders of the first mort- 
gage bonds, the holders of junior mortgage bonds, and the creditors 
at large, together with the railway company, were parties to the agree- 
ment. By the terms of the agreement the holders of the first mort- 
gage bonds were to accept the income bonds which were to be created 
at 80 cents of their face value, in pay ment of their unpaid interest; 
and agreed to reduce their interest for the ensuing six years to 4 per 
cent, per annum for the first three years, and to 5 per cent, for the 
last three years, and to accept the income bonds in payment of the 
différence between the original and reduced rate of interest. The 
agreement also provided that if at any time the surplus earnings of 
the railway company should be more than sufficient to pay the in- 
terest on the first mortgage bonds at the reduced rate for the six 
years, and in addition thereto the interest upon the income bonds, the 
excess of the net earnings should be applied to increase the payment 
of interest on the first mortgage bonds up to the full amount origi- 
nally payable thereon. 

Unquestionably the bondholders are entitled to an account of the 
earnings, and the sums charged against the earnings, for each six 
months from the date of the mortgage, if the proofs justify the con- 
clusion that surplus income bas been eqrned after deducting ail pay- 
ments or liabilities which were legitimately chàrged against the income 
during the period of the earnings. The inquiry is whether there is 
any remainder of earnings after the payment of operating expenses, 
repairs, prior interest, taxes, etc. It is not essential that the com- 
pany shall hâve actually paid the disbursements which arise from 
thèse sources during the period of the earnings; itsufficesif the com- 
pany bas become liable to pay them, although the time of payment 
may hâve been deferred. The expenses and liabilities ,incurred for 
the maintenance and opération of the road, and for interest on prior 
liens during each interest period, are to be charged against the in- 
come for that period. The term "net earnings" is defined in the 
opinion of the court in the case of Union Pac. R. Co. v. U, S., 99 U. 
S. 420, as foUows : "As a gênerai proposition, net earnings are the 
excess of the gross earnings over the expenditures defrayed in pro- 
ducing them, aside from, and exclusive of, the expenditure of capital 
laid out in constructing and equipping the works themselves," The 
expenses defrayed or incurred in producing the earnings for a given 
interest period are the only charges which can enter into the income 
account for that period, except the payment of interest on prior in- 
cumbrances, as stipulated by the terms of the mortgage. Applying 
this rule, it is preposterous to assert that the company could properly 
charge against income for any period during the life of the mortgage 
a payment or a liability incurred on account bf old indebtedness exist- 
ing before the mortgage was created, or arising from a loss incurred 
by the sale of bonds issued to pay off old indebtedness. It might, 
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with equal propriety, seek to offset its whole funded debt against îts 
income. 

It is difïïcult to understand upon what theory the eompany asBumes 
the right to charge against income items for interest, some of which 
lias not been paid, and ail of which bas been disoharged to the eom- 
pany by the agreement of the holders of the incumbrances. The eom- 
pany bas assumed to charge against the income account the différ- 
ence between the rate of interest which the first mortgage bondhold- 
ers agreed to accept'for six years and the oiiginal rate to which they 
would bave been entitled if the agreement had not been made. The 
terms of the agreement are so plain that it does not seem possible to 
misconceive its effeot, which was, as was intended, to substitute a re- 
duced rate for the original rate for six years, unless a surplus should 
arise after the payment of the interest on the income bonds. When 
the holders of the first mortgage bonds received the income bonds the 
agreement was fully executed. In the face of this agreement the eom- 
pany undertakes to charge against income, not only the différence be- 
tween the original and the reduced rate which it bas paid to the bond- 
holders for the last two of the six years, but also the différence for the 
first four years, which bas not been paid, but bas been funded, and 
is now represented by the income bonds. 

It has been suggested for j;he eompany in the argument of its coun- 
sel that sanction is found for the position of the eompany in an adju- 
dication in the suit between the eompany and the Union Trust Com- 
pany, in the circuit court of the United States for the district of Kan- 
sas; but it is not apparent from the record in that case thatanysuch 
question as is now presented was directly or indirectly in issue, or 
was considered by the court. 

It is also insisted for the railway eompany that it oan properly 
charge against earnings the sums required to be set apart annually 
for a sinking fund under the provisions of the first mortgage; that 
the Company is ia arrears nearly $2,500,000 in its appropriation for 
this sinking fund; and that, deducting this amount from its gross 
earnings, there is no net income applicable to interest on the bonds. 
This mortgage has not been put in évidence, but, assuming its pro- 
visions to be as stated in the brief of counsel, the sufficient answer 
to tbe contention is that the obligation of the eompany to the income 
bondhoklers is in explicit terms to appropriate ail its earnings to the 
payment of interest upon the income bonds except such as are to be 
devoted to the expenses of operating and keeping in repair its rail- 
way and mortgaged property, and to the payment of the interest on 
the prior incumbrances. Disallowing the items which bave thus been 
improperly eharged against the income account, there is apparently 
a considérable sum arising from net earnings which should be applied 
to the payment of the interest on the income bonds. 

It remains to consider the principles upon which the accounting 
should proceed, and this involves an interprétation of the income 
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mortgage in order to ascertain what is the obligation of the railway 
Company to the bondholders respecting the payment of interest, and 
what are the rights of holders of coupons and of the scrip certiiicates. 
The mortgage créâtes a pledge during the 35 years between its date 
and the tinae of the maturity of the bonds of so much of the netearn- 
ings of the railway company — that is, the income after paying the 
expenses of opération and maintenance, and interest on the prior in- 
cumbrances — as may be necessary to pay the interest upon the in- 
come bonds. This interest is to be paid at specified semi-annual 
periods. The promise of the bond is to pay the principal at ma- 
turity, and to pay the interest semi-annually, at the rate of 6 per 
centum, "from the net or surplus earnings;" but in article 6 of the 
mortgage this promise is further qualified so as to expressly restrict 
the obligation of the company to pay interest, "provided said net or 
surplus earnings shall be sufficient therefor," Consequently, unless 
within some one of the six-months periods between the date and the 
maturity of the bonds net income is realized, the company is not in 
default, and is under no présent obligation to pay interest. By the 
third article of the mortgage it is provided that in case, at any time, 
the surplus earnings shall not be sufficient to pay the interest as it 
matures, the company shall issue to the holders of interest coupons 
"a scrip certiflcate, payable only from the net or surplus earnings of 
the company," carrying interest at the rate of 6 per cent., which 
shall be redeemed and paid by the company before it shall déclare 
any dividend to its stockholders. This provision, as well as the 
language of the bond itself reciting a pledge of the entire income of 
the ^operty to the payment of the interest on the bond, clearly indi- 
cates that although the payment of ail interest not earned within 
any of the interest periods is to be postponed until a future day, nev- 
ertheless it is to be paid whenever there is net income applicable 
thereto. It is not only to be paid when there is a f und applicable to 
its payment, but it must be paid before any dividend can be declared 
by the company to the stockholders. The déclaration of a dividend 
would conclude the company from controverting the existence of the 
fund. Under the terms of the eighth article of the mortgage the cer- 
tificates, which represent interest payable but not earned, stand upon 
the same footing as the principal of the bond, and are to be paid out 
of the proceeds of the sale of the property, or, if the proceeds are 
not sufficient for the payment in fuU, are to be paid pro rata. 

Accoiding to the scheme of the mortgage, as denoted by the sev- 
eral provisions referred to, the surplus earnings of each interest pe- 
riod belong to the holders of coupons for that period. If the earn- 
ings are insufficient to pay the interest in full, the holders are entitled 
to scrip certifieates for the residue; if the net earnings more than 
suffice to pay the interest for the six months, the surplus falls into a 
gênerai fund for the payment of holders of scrip certifieates ratably; 
if there are no net earnings until an exercise of the power of sale un- 
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der the eighth article, the unearned interest becomea principal, and 
is to be paid as principal ont of the proceeds of the sale. The eou- 
pon-holders hâve the first lien upon the surplus earnings for the pe- 
riod represented by their coupons, but as to earnings from any other 
period they hâve only the rights of certificate-holders; and wbether 
they surrender their coupons or not, if the earnings are insuiBcient 
to pay the interest in full they stand as certificate-holders for their 
interest unearned. It has been suggested that the surrender of a 
coupon, and the acceptanee of a scrip certificate in lieu, is a release 
of any claim by the coupon-holder upon the surplus earnings of the 
interest period represented by the coupon. But, as bas been stated, 
the obligations of the company towards the coupon-holder, and bis 
lien upon the surplus earnings, are the same .wbether he surrenders 
bis coupon or does not. If be does not surrender it, the unearned 
interest which it represents is solvable by a certificate, and bis lien 
upon the income is restricted to sucb as arises during the interest 
period of his coupon. If be does surrender it, tbere is no new con- 
sidération to support a release of interest which belongs to bim, or of 
his lien upon the income for it. If he accepts a certificate for his 
coupon, he does so upon the représentation of the company that tbere 
are no net earnings applicable to the présent payment of his inter- 
est. If this représentation is a falsehood, the coupon-holder cannot 
be prejudiced by it. Every certificate, according to the true construc- 
tion of the mortgage, represents the unearned interest of the period 
of a particular coupon or set of coupons; and the coupon-holder and 
the certificate-holder stand in the same category of creditors, and are 
entitled to be paid pro rata out of thé earnings of the interest pf riod 
represented by their coupons or scrip. 

By reason of the obligation of the company, as expressed in the 
bond and mortgage, to dévote the net income semi-annually to the 
payment of interest, a duty arises by implication, and rests upon the 
company, to keep sueh an aecount of its earnings and its expenditures 
as will show the net income of each semi-annual interest period ap- 
plicable to the payment of the interest. The company has not at- 
tempted to fulfiU this duty, and the trustée for the income bond- 
holders has apparently supinely relinquished to the ofScers of the 
railway company the supervision of the accounts which the trustée 
should bave exercised itself. The railway company now produces an 
aecount of its income and expenditures, not divided into income pe- 
riods, but covering a séries of years in which tbere are charges against 
earnings so palpably unwarranted as to suggest the inference that its 
ofiBcers bave strained their ingenuity to conceal a fund which it was 
their duty to pay over to the bondholders of the bonds. If upon such 
an accounting as the railway company will be directed to make it 
should appear that so large a sum bas been withheld as there is now 
reason to suppose, it may become the duty of the court to appoint a 
receiver to protect the interests of the bondholders which seem to 
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have been bo inadequately protected by the trustée. It is not neces- 
sary, however, to decree at présent any further relief than such an 
accounting as will afïord the proper basis of a final decree appropriat- 
ing any sum found due according to the rights of the holders of 
coupons and certificates. 

A decree is ordered directing an accounting by the railway Com- 
pany before a master respecting its earnings and income for six 
months from the date of the mortgage, and its expenses during the 
same period for operating and keeping in repair its railway and prop- 
erty, as well as of the sums paid, or which it is liable to pay, for the 
interest upon the incumbrances prior to the income mortgage speci- 
fied in the instrument, and for taxes and assessments. Upon such 
accounting the railway company is to be disallowed any sums paid or 
charged on account of debts which it had contracted prior to the créa- 
tion of the income mortgage; is to be disaiîowed any charge against 
income arising from the sale of its income bonds at a price less than 
their face amount; and is to be disallowed any interest upon the first 
mortgage bonds which it has not actually paid, or become liable to 
pay, and ail which has been funded and is now represented by the 
income bonds accepted by holders of the first mortgage bonds in lieu 
of interest. The master will ascertain how much net or surplus earn- 
ings hâve been made by the company during each six-months period, 
to the time of the filing of the bill. The master will also ascertain 
the amount of coupons converted into scrip certificates, and the in- 
terest periods represented by the certificates, respectively, to the end 
that it may be finally decreed that the net income of each interest 
period shall be paid ratably to the holders of coupons or certificates 
representing interest for the same six months. 



Celluloïd Manuf'g Co. v. Chandleb.* 
(Œremt Court, D. Massachusetts. April 2, 1886, 

1. COBTS— DOCKET FbE. 

The taxable costs, as such, provided by sections 833, 824, Rev. St., do not 
belong primarily to the attorney by force of any law. 

2. Same— Sections 823, 824, Rbt. St. 

Before the passade of the act of February 26, 1853, of which sections 823 
and 824 are a revision, costs were distinctly laxed and allowed "in favor of 
parties obtaining judgment. " Act 1798, c. 20, § 4. The purpose of the act of 
February 26, 1803, was to secure a unif orm rule of taxation in the fédéral 
courts, and there was no purpose to change the party in whose favor the 
allowance was made so as to take the costs from the party to the suit and give 
them to the attorney. 
8. Same — Usage. 

A usage was claimed by défendant that docket fées and fées allowed for 
travel and attendance should be taken and treated by the soliciter or attorney 

'Eeported by Charles C. Llnthicum, Esq., of the Chicago bar. 
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as his own. This usage was not shown to prevail generally, but appeared 
from the évidence to be conflned to a few states. It was not shown to exist 
in the community where the complainant resided, nor was it shown that com- 
plainant had any knowledge of such usage in the communities where the 
services were to be rendered. Held that, under this state of facts, the com- 
plainant could not be held bound by any such usage. 
4. Samb — Attornet's Reasonable Compensation. 

Thirty-six dollars and sixty-four cents for each of 164 cases of like charac- 
ter, held to be reasonable compensation for the service of a local soliciter. 

In Equity. 

Warren é Brandees, for plaintiff. 

Wm. G. lîussell, R. M. Morse, and A. D. Ckandler, for défendant. 

Webb, J. The Goodyear Vulcanite Company was the proprietor 
of a patent for the use of "vulcanite" in setting artificial teeth. The 
Celluloid Manufacturing Company made and sold to dentists an ar- 
ticle called "celluloid," extensively employed for the same purpose. 
This use of celluloid was by the Goodyear Company claimed to be an 
infringement of its patent. To protect its alleged rights, it com- 
menced proceedings in equity against a large number of dentists in 
Maine, New Hampshire, and Massachusetts, aswell as in other states, 
and tbreatened more. The Cellaloid Company issued a circular to 
dentists every where, saying: 

"We do not undertake the défense of vulcanite; but if any dentist using 
celluloid is sued, or if any motion is made to punish a dentist or hold him 
liable in any way for using celluloid, or if any dentist is summoned before a 
master for using it, let him notify us at once, sending us any papers served 
on him, and not agrée to admit any évidence in his case, or any record in any 
other case, on any prêteuse whatever, nor take any stepa in it whatever, un- 
tilafter giving U3 such notice, and hearing from us or our counsel, * * *; 
and if we can hâve control of the case from the outset, we will assume the 
défense, confident of defeating," etc. 

Thereupon the dentists intrusted the défense of the suits against 
them to the Celluloid Company. The principal counsel relied on to 
coûduct and control the défense being résidents of states other than 
those in which thèse suits were commenced, Mr. Chandler, the de- 
fendant in this case, was retained as local counsel in Massachusetts, 
and directed to enter his appearance for the défendants in the suits 
there. Mr. Chandler thereafter acted as local counsel in the Massa- 
chusetts cases, attending to the varions matters required of him, 
keeping careful watch of the varions steps taken by the complainants, 
and constantly advising the leading and principal counsel of every 
movement. The dentists, who were the défendants of record, were 
frequently applying to him for information and direction, and he was 
obliged to correspond extensively with them. The answers in the 
several suits were prepared without Mr. Chandler's assistance, but he 
kept watch that they should be seasonably filed, and was vigilant to 
protect ail parties against any advantage that might be taken of neg- 
lect, delay, or omission in any respect. Only one of ail thèse cases 
was argued, resulting in a decree that the uâe of celluloid was not an 
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infringement of the vulcanite patent. In the préparation of the évi- 
dence and the arguments Mr. Chandler took no part. 

After the decree in the test case the complainants were allowed 
time to show, if possible, that the défendants were still liable by rea- 
son of having, without license, used vulcanite. Though in fact no 
effort was made to establish such liability, the mère intimation of the 
purpose to do so cast upon the soliciter for the dentiste the duty of 
examining each case to détermine whether the party was exposed to 
the charge of using rubber. In the mean time the complainant sought 
to évade decrees against it for costs by having bills dismissed on its 
own motion, and in a number of suite obtained entries of that kind. 
Thèse entries were, however, after hearing, canceled, and costs in 
those cases, as well as in many others, were allowed the défendants. 
The argument of the question of costs was participated in by Mr. 
Chandler, and the taxation was attended to by him. 

During this litigation, having entered his appearance for défend- 
ants in cases in the districts of Maine and New Hampsbire, Mr. 
Chandler visited Portland and Portsmouth to look after and protect 
those suits. The whole number of suits in which this défendant ap- 
peared was 164. Costs were recovered in 124, exclusive of the test 
case. Thèse costs amounted to $4,662.70, exclusive of offîcers' and 
witness fées, and were coUected by Mr. Chandler from the Goodyear 
Dental Vulcanite Company, and th© Celluloïd Company, claimingthat 
the same belonged to it, bas commenced this action for their collec- 
tion, having first demanded payment. 

The account rendered by Mr. Chandler charges the Celluloïd Com- 
pany for services in 164 cases in Maine, New Hampshire, and Mas- 
sachusetts, ..... $6,000 00 
For sundry disbursements ... 228 82 



$6,228 82 
And crédits two cash payments, of $250 each, $ 500 00 
Cash coUected from costs, - - 4,662 70 

$5.162 70 



Claiming a balance due of ... $1,066 12 

This account was rendered March 22, 1878. On the twelfth of No- 
vember preceding he had rendered a partial account, in which he 
charged sundry items of expense, amounting to - $ 98 74 

And for "professional services in Boston, Portland, Ports- 
mouth, and New York, as charged to date, including 
minor expenses," ..... 4QI 26 



$500 00 

— erediting cash to the same amount, received in two payments of 
$250, and in the letter accompanying this account said : 
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"I inclose a statement of my account to November Isfc. The unsettled state 
ot the liirge number of cases in question, requiring almost constant watch- 
ing, attendance on motions, answerlng correspondence, and items of expend- 
itiire, pievents my sending any more satisfactory account at présent." 

The decree iu the test case that the useof celluloïd did not infringe 
the vulcanite patent was filed December 17, 1877, and on the same 
day, according to stipulation, a like decree was entered in ail the other 
cases. The final decree dismissing the cases, with costs, was on the 
twenty-eighth of January, 1878. 

Mr. Ghandler resists thisdemand upon varions grounds. Thefirst 
position is that the docket fee is expressly given to the solicitor by sec- 
tions 823 and 824 of the Eevised Statutes of the United States, and 
that the costs for travel and attendance are allowances for bis own 
travel and attendance. That costs for travel and attendance may be 
properly taxed to the prevailing party has been too well settled in 
this circuit to be now doubted. To whom thèse items belong is an- 
other question. They are not taxed as part of the compensation 
allowed by law to attorneys or solicitors, but are rather to be consid- 
ered as taxed to the party. Nichols v. Brunswick, 3 Cliff. 89. The 
taxation is the same when no solicitor is employed, but the party ap- 
pears for himself. Eev. St. §§ 823, 824, preseribe the amount to be 
taxed as compensation for attorneys, solicitors, and proctors, at the 
same time guarding against the implication that the fées so prescribed 
shall be taken as the just measure of compensation as between solic- 
itor and client. It is urged that this statuts détermines and fixes 
by law the minimum of that compensation. But this construction 
assumes the purpose of the statute to be the régulation of charges 
between solicitor and client, rather than to secure uniformity in the 
taxation of costs, in the United States courts. Prior to the statute of 
1853, February 26th, the taxation was controlled by no rule of gên- 
erai application. This act of February 26, 1853, substituted, in ail 
the fédéral courts, for the state practice, its own provisions. Before 
its passage, the costs, though made to conform to the allowance for 
the same items in the courts of the respective states, were distinctly 
taxed and allowed "in favor of partie.s obtaining judgment." Act 
1793, c. 20, § 4. That to secure this uniform rule was the object of 
the statute is plain, and there is no reason to conclude there was a 
further purpose to change the party in whose favor the allowance 
was made, and to take the costs from the party to the suit and give 
them to the attorney. "The bill of costs primarily belongs to the 
Buccessful party. It is included in his judgment. It is not the at- 
torney's, though he has a lien upon it." Clay v. Moulton, 70 Me. 315. 
"In ?trictness, ail the items included in the bill of cost belong to the 
party." Cooly v. Patterson, 52 Me. 472. 

A usage is claimed that docket fées, and fées allowed foi- travel and 
attendance, shall bé taken and treated by the solicitor or attorney as 
his own. Such usage is testified to by so many gentlemen of the 
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highest character and extensive practice that there can be no doubt 
that the practice, in the districts where thèse suits were carried on, 
is very largely in conformity with it. But, on the other hand, wit- 
nesses of equal crédit and opportunity to know hâve testified that they 
are not aware of any such invariable usage. That thèse are fewerin 
number than the others does not affectthe resuit. Scudder v. Brad- 
hury, 106 Mass. 422; Porter -v. Hills, 114 Mass. 106. This usage, 
too, if it were fully proved, does not appear to prevail generally, but, 
80 far as the évidence in this case shows, is confined to a few states. 
It is not shown to exist in the community where the plaintiiïbelongs. 
The only évidence on that point was in direct déniai of such a usage 
there. Nor bas it been shown, or even been attempted to be shown, 
that the plaintiff, its officers or agents, who employed Mr. Ghandler, 
had any knowledge of such a usage in Massachusetts, New Hamp- 
shire, or Maine, the states in which the services were to be performed. 
Under this state of facts, the plaintiff cannot be held bound by any 
such usage as is invoked by the défendant. Adanos v. Insurance Co., 
17 Fed. Eep. 630; Marye v. Strouse, 6 Sawy. 204; S. G. 5 Fed. Rep. 
483; Cohhv. Lime Rock Ins. Oo., 58 Me. 326; Dodge v. Favor, 16 
Oray, 82; Stevens v. Reeves, 9 Pick. 201. 

But though the taxable costs, as such, neither belong primarily to 
the attorney, by force of any law, and hâve not been shown to be his 
by force of any usage that they shall be considered to belong to him, 
he is still entitled to reasonable compensation for his services. "He 
is entitled to a just and fair compensation for services rendered. It 
matters little whether the charge be a spécifie sum équivalent to the 
taxable bill of costs, lessthe witness fées, or the bill of costs specific- 
ally named. In either event, it represents the charge for services 
renderted. The reasonableness of thé claim is to be determined by 
the tribunal to whose judgment the case is submitted." Clay v. 
Moulton, 70 Me. 316. "When the party employs an attorney to at- 
tend to the case for him, the party becomes indebted to the attorney 
for his services and disbursements in the suit; and to insnre his pay 
the law gives the attorney, not any partieular item of costs that may 
hâve accrued in the case, but a lien upon the whole bill of costs for 
'what may be justly due him for such services and disbursements; 
and when his client prevails in the suit, we think the attorney may 
justly charge him, among other items, with the amount recovered 
for travel and attendance." Cooly v Patterson, 52 Me. 472. 

Mr. Ghandler, by his employment, was required to keep a super- 
vision of ail suits, whether many or few, that might be commenced 
against dentists using celluloïd. In fact, he became thus connected 
with 164 cases. Each was distinct from ail the others. In each 
vigilance and care were required of him. Each imposed on him the 
duty of keeping watch of the movement of the opposiny party, in- 
forming the leading solicitors of what was taking place, and answer- 
ing the inquiries of the détendants, corresponding, filing papers, and 
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attendîng to the various small and constantly arising détails in suoh 
business. In 124 of those cases costs were collected amounting to 
the large amount demanded in this action. But thèse cases must be 
looked at distributively, and not collectively, to détermine the reason- 
able compensation of the soliciter. The amount is charged in gross 
to the Celluloid Company for services in the whole 164 cases, and ia 
équivalent to $36.64 for each case. The sum collected, including the 
two cash payments of $250 each, and deducting the amount of ex- 
penditures, is equal to $30.08 for services in each suit. The total 
charged, above the costs collected, would be $9.84 for each case; and, 
if the taxable costs collected be assumed to be charged only in the 124 
cases in which costs were recovered, they would then stand as contin- 
gent fées in prevailing défenses of $39.83 per case, giving the solic- 
itor for each case, where his client was successful, $49.67, and in the 
unsuccessful cases but $9.84; and the whole, with the exception of 
less than $2 per case, drawn from the purse of the adverse party. 

Whatever may be taken as the rule for distributing thèse costs, or 
the charge made, the compensation claimed cannot be considered un- 
reasonable or excessive, and the plaintifE cannot recover anything in 
this action. 

This conclusion obviâtes the need of considering the right of the 
plaintiff to maintain this action. 

Judgment for défendant. 



Central Trust Co. and another w. Wababh, St. L. & P. Rt. Co. 
and others. (City of St. Charles, Intervenor.)* 

(Circuit Court, E. D. Missouri. March 25, 1886.) 

1. Taxation— AssHSSMBNT of Railway Pkopektt— Sbction 1, Akt. 10, Const. 

Mo. 

The provisions of tlie act of the gênerai assembly of Missouri, of July 80, 
1877, and of the Revised Statutes of TMissouri of 1879, (sections 6865-6900,) giv- 
ing the State board of equalization exclusive power to assess railroad prop- 
erty, are not contrary to the provisions of section 1, art. 10, of the constitu- 
tion of Missouri. 

2. Samb. 

Neither are said statutory provisions in conflict with that provision of the 
charter of the city of St. Cîharles which authorizes said city to levy and col- 
lect taxes "upon ail real and personal éstate, taxable by the laws of the state, " 
within its limits. 

?» S AME. 

Under said statutes the state board of equalization has authority to décide 
that railway bridges within the city limits of St. Charles shall be assessed and 
taxed as part of the road-bed and superstructure. 

•Beportedby Benj. P. Eex, Esq., of the St. Louis bar. ■ 
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4. LAWS — CONPLICT BBTWEBN, AND CiTT CHABTKBS. 

Semble, that where a city charter granted by an act of the gênerai assembly 
of the State of Missouri conflictB witli a law subsequently passed, as to assesb- 
ment of property for taxation, the charter must be held to be superseded to 
the estent of any conflict that may exist. 

In Equity. Exceptions to master's report. 

This suit is to rôcover certain taxes, amounting to $11,000, alleged 
to hâve been assessed and levied bj' the city of St. Charles, Missouri, 
nnder authority of ita charter, upon the St. Charles bridge, for the 
years 1878 to 1884, inclusive. 

The facts are substantially as f ollows : The St. Charles Bridge Com- 
pany, a joint-stock corporation, organized under the gênerai laws of 
Missouri, constructed the bridge in question in the year 1871. It 
was intended to be used as a railway bridge, and bas never been used 
for anything else. It spans the Missouri river at St. Charles, and 
2,308 feet of the bridge and its approaches are within the corporate 
limits of that city. The bridgé forms a Connecting link and compo- 
nent part of the line of railway now owned by the Wabash, St. Louis 
& Pacific Railway Company, extending from the city of St. Louis to 
Kansas City, in the state of Missouri. July 8, 1878, the St. Louis, 
Kansas City & Northern Railway Company, which had used said 
bridge ever sinee its completion under a lease, as a part of its railway, 
piirchased the bridge, and continued to use it as before until it was 
succeeded in 1879 by the St. Louis, Kansas City & Northern Railway 
Company, which has used it as a part of its line of railway ever since. 
Prier to July 30, 1877, taxes were paid upon said bridge to the city 
of St. Charles, levied by the mayor and councilmen, under its charter 
and ordinances. 

On July 30, 1877, the gênerai assembly passed an act giving the 
state board of equalization exclusive power to assess railroad prop- 
erty, and since then the St. Charles bridge has been returned by its 
owners to that board as part of the road-bed and track of the St. 
Louis, Kansas City & Northern Railway, and its successor in title, 
the Wabash, St. Louis & Pacific Railway, for the years 1878 to 1884, 
inclusive; and the board has annually assessed the property as a 
part of the track of said railway companies for ail the years above 
named, except the year 1884, for which the assessment had not been 
made at the time the intervenor's pétition was filed. The city's part 
of said gênerai tax upon said property for said years has been paid 
over to the respective treasurers of said city. The assessor of the city 
of St. Charles has, ho^ever, during ail of said years, assessed that 
part of the St. Charles bridge located within the city limits separate 
from the railroad track upon it. It is not claimed that he had any 
authority for so doing except the provisions of the city charter and 
ordinances. 

The question is as to how far the rights of the city under its 
charter hâve been affected by the acta of the gênerai assembly. 
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The city of St. Charles was incorporated as a municipal corpora- 
tion by the gênerai asaembly of the state by an act approved March 
10, 1864, whieh act, and the several acts amendatory thereof, were re- 
duced into one act by an act of the gênerai assembly approved March 
1, 1869. Said last-named act provided that (article 6, §§ 1, 2) "the 
mayor and councilmen shall hâve power, by ordinance, to levy and col- 
lect a gênerai tax upon ail real and personal estate taxable by the laws 
of the state within the city, not exceeding one per cent, upon the as- 
sessed value thereof," and, in addition thereto, "to levy a tax not ex- 
ceeding one-half of one per cent, upon ail taxable property within 
the city, to provide for a sinking fund." 

The mayor and aldermen of the city passed an ordinance, approved 
November 1, 1877, which provided (section 1) that — 

"For the support of the city government, the payment of the city debts, 
and improvement of the city, a tax shall be levied upon the following objects 
owned or employed within the city: First. Lands and Iota, including the 
houses and ail improvements thereon, whether completed or not. Second- 
Leasehold interests in houses, lands, or lots, for a term of ten years or more, 
as lands. * * * » 

"Sec. 4. ïhat a gênerai taxof one-half of one per cent.of the assessed value 
thereof shall be levied and coUected on ail property subject to taxation by the 
laws of the city, real, personal, and mixed. 

"Sec. 5. That a spécial sinking-fund tax of one-half of one per cent, shall 
be levied and collected on ail property subject to taxation under the laws of 
the city." 

"Sec. 21. That real estate shall be assessed at the assessraent which com- 
menced on the flrst day of August, 1876, and shall only be required to be as- 
sessed every two years thereaf ter. " 

"Sec. 69. ïhat this ordinance is intended to be in compliance with, and in 
conformity to, the act of the gênerai assembly of the state of Missouri en- 
titled 'An act concerning the assessraent and collection of the revenue,' and 
ail the sections, and parts of sections, of the said act, so far as applicable, are 
hereby incorporated into, and inade a part of, this ordinance, and the same 
shall be recognized and considered as controlling authority by the city col- 
lecter, as far as practicable." 

The mayor and aldermen of the city of St. Charles, on July 31, 
1880, passed an ordinance entitled "An ordinance to amend 'An or- 
dinance in relation to revenue,'" approved November 1, 1877, repealing 
ail ordinances and parts of ordinances in conflict therewith, provid- 
ing (section 3) that "there shall be annually levied and collected on 
ail property in the city, real, personal, and mixed, subject to taxation, 
a tax of fifty cents on the hundred dollars of valuation, for gênerai 
purposes, and a sinking-fund tax in addition thereto for the payment 
of interest on the bonded indebtedness of the city," etc. 

ïhe first section of this ordinance was as foUows : "For the sup- 
port of the city of St. Charles, the payment of the city debts, and 
interest thereon, and for the improvement of the city, a tax shall be 
levied annually upon ail the property within the city, real and per- 
sonal, taxable as hereinafter provided;" and by an ordinance of May 
28, 1881, this section was amended so as to read: "For the support 



CENTRAL TRUST CO. V. WABASH, ST. h. & P. RY. CO, 17 

of the city of St. Charles, the payment of the city debt and interest 
thereon, and for the improvement of the city, a tax shall be levied 
annually upon ail the property within the city, real and personal, 
taxable by the laws of the state of MiBSouri." 

In the year 1871 the gênerai assembly inaugurated a gênerai Sys- 
tem for valuation, and the act above referred to, giving the state 
board of equalization power to assess railroad property, was passed 
in 1877. The act of 1877 bas been incorporated in the EevisedStat- 
utes of Missouri of 1879, which (sections 6866-6900) prescribe the 
manner in which taxes sball be levied ou ail property in the state 
owned, hired, or leased by any railroad company, for state, county, 
or othér municipal or local purpoees; require ail railroad companies 
to furnish annually a sworn statement to the atate auditor, giving in 
détail the length of the road, of double or side tracks, with dépôts, 
■water-tanks, and turn-tables, and the length. of sucb road, double or 
side tracks in each county, municipal township, incorporated city, 
town, or village through or in which it is located in this state; 
* * * and at the same time to furnish to the- clerk of the county 
court of each and every county in the state in which said road may 
be located a duplicate statement of its property in such county; ahall 
examine the statement so made, and détermine thé correctness as to 
description of property and valuation thereof, and forward acertificate 
of their action to the state auditor; and provide how any ascertained 
errors in the statementp may be corrected ; direct that the state au- 
ditor shall lay before the state board of assessment and equalization 
the returns made to him by the railroad companies and county clerks; 
constitute the govemor, secretary of state, state auditor, state treas- 
urer, and attorney gênerai of the state the board of assessment and 
equalization; authorize such board to assess, adjust, and equalize the 
property of tbe railroad companies of the state included in suoh re- 
turns, with power to increase or reduce the aggregate valuations 
made by the railroad companies or the county courts in their respect- 
ive returns. and to assess, adjust, and equalize any other property 
belonging to any railroad company in the state of the character above 
stated, as to which no returns bave been made, but which may be 
otherwise known to them ; and shall apportion the aggregate value 
of ail such property to each county, municipal township, city, or in- 
corporated town according to the ratio which the number of miles of 
such road completed in such county, municipal township, city, or in- 
corporated town shall bear to the whole length of the road in the 
state. 

The master, Mr. E. T. Allen, from whose able and exhaustive re- 
port this statement bas been to a great extent copied, found and 
reported that "if any conflict exists between the provisions of the laws 
of the state regarding valuation of railroad property for taxation and 
the charter of the city of St. Charles, the charter must be held to be 
fluperseded to the extent of any such conflict, (State v. Severance, 55 
v.27F.no.l— 2 
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Mo. 378;)" but that the authority given by the charter of the city of 
St. Charles to its mayor and councilmen to levy and coUect taxes 
"upon ail real and personal estate taxable by the laws of the state 
within the city," is not taken away by the statutory provisions as to 
its valuation ; that the législation in référence to the assessment of 
railroad property isnot contrary to the provision of section 1, art. 10, 
of the Missouri constitution of 1875; and that "the question whether 
or not the St. Charles bridge property should be included aa a part 
of the road-bed and superstructure of the railway owning it, or as- 
sessed and taxed as a separate property, was one exolusively within 
the province of the state board of equalization to détermine;" "and 
that inasmuch as that board bas passed upon that question, for the 
years named, adversely to the contention of the city of St. Charles, 
the city of St. Charles is bound by that détermination." 

Dyer, Lee é Ellis and F. W. Hinman, for intervenor. 

H. S. Priest and George S. Orover, for reeeiver. 

Tbbat, J., (orally,) In the intervening pétition of the city of St. 
Charles in the Wahash Case I bave gone over the subject, and the 
exceptions to the master's report will be overraled. If I talked an 
hour I eould add nothing to the exhaustive and analytical opinion 
given by the maater in this case. He bas gone throngh the whole 
subject in connection with the constitution and laws in great détail, 
and very accurately and correctly. The court, not only adopts bis 
report in that matter, but his analysis and reasoning in regard to the 
case. The exceptions are overruled, and report conârmed. 



Apolmnaeis Co., Limited, r. Boheeeb. 
{Oiremi Court, 8. D. New York. March 16, 1886.) 

TRA.DE-]y[ABK— IkFRINGBMENT — CONTRACT FOR EXCLUSIVE RiOHT TO SbI,!, "HuN- 
TADI JaNOS" WaTBR — POKCHASB FBOM PARTIES TO WhOM OwNBR RiGHT- 
FULIiY SOLD — RESELLING. 

The owner of a spring of minerai water in Hungary entered into a contract 
with complainant giving him the exclusive right to export and sell the water 
under its name of Hunyadi Janos, " which he had adopted as a trade-mark, in 
Great Britain and America. Défendant applied to the owner to purchase the 
hottled water, but was refused, and purchased it from those to whom it had 
been sold in Germany, and sold it in the United States in bottles with the same 
label as that used by complainant, except that def endant's bottles, like ail those 
sold by the owner, were stamped with the words, "Caution. This bottle is 
not intended for export, and if exported for sale in * * » America » » * 
the public is cautioned against purchasing it, " while complainant' s bottles 
were stamped "Sole exporters. " Hetd, that complainant was not eatiUed to 
an injunction to restrain défendant from selling the water. 

In Equity. 

Roscoe Conkling and Henry Melville, for complainant. 

Wayne MacVeagh and Emile BenevUle, îoi défendant. 



APOLLINAEIS CO. V. SCHERER. 19 

Wallacb, J. The complainant bas applied for an înjunctîon pen- 
dente lite to restrain the défendant from importing into the United 
States or selling hère any water under the name or désignation 
"Hunyadi Janos," or offering to sell any water in bottles with that 
name upon them, or with labels like those adopted and used by the 
complainant to designate and distinguish the water from other min- 
erai waters. The défendant is importing and selling hère the water 
of a certain minerai spring of Hungary owned by one Andréas Sax- 
lehner. The waters are known as "Hunyadi Janos," the spring hav- 
ing been christened by that name by Saxlehner, and the name as ap- 
plied to the water having been adopted by him as a trade-mark. 
Prior to the time of the acts complained of Saxlehner ttansferred to 
the complainant the sole right to export the waters from Hungary to 
Great Britain and America, and to sell them in thèse countries and 
to use the trade-mark. For the more effectuai protection of their re- 
spective rights Saxlehner and the complainant adopted labels to be 
affixed to the bottles of water to be sold by each bearing the name 
"Hunyadi Janos" and other distinguishing devices. The labels used 
by Saxlehner contained the foUowing printed notice : 

"Caution. This bottle is not intended for export, and if exported for sale 
in Great Britain, her colonies, America, or other transmarine places, the pub- 
lic is cautioned against purchasing it. Andréas Saxlehner." 

The labels used by the complainant contained in the place of this 
notice thè following : 

"Sole exporters. The Apollinaris Company, Limited, London." 

Thereafter ail water sold by Saxlehner to purchasers in Germany 
and other parts of continental Europe was sold in bottles with the 
label which had been adopted for him, and ail the water sold by the 
complainant in Great Britain and the United States was sold in 
bottles with the label adopted for its use. 

The complainant established an agency for the sale of thô water in 
this country, but, as it now asserts, is unable to maintain its own 
priées for the article because the défendant purchases the water in 
Germany from persons to whom it bas been sold by Saxlehner, im- 
ports it, and sells it hère at lower priées. It is shown that the de- 
fendant purchases the water in bottles under the label adopted by 
Saxlehner containing the cantionary notice, and that he does this 
after having applied to Saxlehner to sell him the water and been re- 
fused and informed by Saxlehner of the complainant's rights. 

The bill of complaint proceeds in part upon the theory that the de- 
fendant is infringing the complainant's trade-mark in the name and 
label applied to the water, but ail the averments in this behalf may 
be disregarded as irrelevant to the real question in the case. No 
doubt is entertained that the name when applied to the water is a 
valid trade-mark, and that the complainant should be protected against 
the unauthorized use of the trade-mark by another. The complain- 
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ant would be entitled to thi8 protection entîrely irrespective of tîie 
registration of its trade-mark in the patent-office. The Bame observa- 
tions apply to the use of the label. The complainant has a common- 
law right to the name and the label as a trade-mark by which its 
minerai waters are identified ; and as the neeessary diversity of citizen- 
ship exists between the parties to confer jurisdiction upon this court, 
the only efifect of registration is to afford and perpetuate the évidence 
of the complainant's title. But the défendant is selling the genuine 
water, and therefore the trade-mark is not infringed. There is no 
exclusive right to the use of a name or symbol or emblematic device 
except to dénote the authenticity of the article with which it has be- 
come identified by association. The name has no office except to 
vouch for the genuineness of the thing which it distinguishes from 
ail counterf eits ; and until it is sought to be used as a false token to 
dénote that the product or commodity to which it is applied is the 
product or commodity which it properly authenticates, the law of 
trade-mark cannot be invoked. 

The real question in the case is whether the défendant is unlaw- 
fully interfering with any exclusive right of the complainant to con- 
trol the sale of the water in the territory ceded to the complainant 
for that purpose by Saxlehner. It is manifest that the acts of the 
défendant tend to deprive the complainant of the substantial advan- 
tages which it expected to obtain from the privilège transferred to it 
by Saxlehner. It can no longer maintain itsown priées for the min- 
erai water, or hold out the inducements it formerly could to the agents 
it has selected to introduce the article to the patronage of the pub- 
lic, and build np a trade. It can no longer proteot itself as efficiently 
against the chances of a spurious article being palmed oflf upon the 
public as its own. It is therefore measura-bly deprived by the acts of 
the défendant of the profits and benefits which it contemplated when 
it purchased from Saxlehner the exclusive right of importing the 
water into this country and selling it hère. If the complainant could 
a.equire an exclusive right to sell the water hère the case would be plain. 
If it could not, it still remains to consider whether the défendant has 
violated any duty which the law recognizes in his relations to the 
transaction. There would seem to be no doubt that the agreement 
between Saxlehner and the complainant was a valid one. He had 
the right to dispose of his property in the product of his springas he 
saw fit, and it is not apparent how the transfer of a part of his ex- 
clusive right to vend the water, by which a territorial division in its 
enjoyment was created, can be deemed obnoxious to any principle of 
public policy as tending to create a monopoly or an unlawful restraint 
of trade. If Saxlehner were now endeavoring to compete with the 
complainant in the sale of the water in the ceded territory, his con- 
duct would furnish a ground for équitable jurisdiction and the remedy 
of an injunction because of the inadequacy of a remedy at law. 
Bisp. Eq. 463. It is equally cleai: that if the défendant were co' 
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operating with Saxlehner collusively to violate tbe complainant's 
right to the exclusive sale of the water he also would be restrained. 
In such a case the foundation of équitable redress would be the breach 
of covenant on the part of Saxlehner, and the défendant when acting 
in aid would be identified with Saxlehner and amenable to the remedy 
as though he were Saxlehner himself. Eut it is important to bear in 
mind that the case would be one for équitable cognizance, and the 
remedy of an injunction merely upon the ground that the complain- 
ant's damages arising from the breach of covenant could not be rep- 
arably redressed at law. 

It was not possible by any contract or grant between Saxlehner 
and the complainant to create a territorial title to the products of the 
spring; no such title is known to the law of personal property. No 
analogy can be drawn from the law of patents for inventions, because 
the title to this species of property is purely statutory ; and it is by 
force of arbitrary law alone that the title in the incorporeal property 
can be subdivided into territorial parts. The décisions which hâve 
been relied on in argument as sustaining the right of the owner of a pat- 
ent to prevent a sale or usé of the patented thing outside of the territo- 
rial limits for which a license has been granted, although the license 
authorized a sale and the sale was made within the territorial limits 
of the license, hâve therefore no application to the présent case. The 
rights of the complainant rest purely in covenant. If Saxlehner him- 
self should sell the water hère the purchaser would acquire title to the 
article with ail the rights of a proprietor to use it or to do with it as 
he might see fit. Suppose the purchaser should be fuUy aware at the 
time of buying that Saxlehner had covenanted with the complainant 
that the latter alone should hâve the privilège of selling the water 
hère, could it be seriously questioned that the purchaser would never- 
theless acquire a perfect title? Although the défendant was fully 
aware when he bought the water which he has imported from those 
to whom Saxlehner had sold it of the terms of the agreement between 
Saxlehner and the complainant, that circumstance does not help the 
complainant's case. There was no breach of covenant on the part of 
Saxlehner; on the contrary, he did ail that was in his power to carry 
out the agreement between himself and the complainant. The de- 
fendant did not expressly or impliedly assume not to sell the water 
within the territory ceded to the complainant; on the contrary, he 
repudiated any récognition of such an obligation. The insuperable 
difiQculty in the way of the complainant is that any purchaser of the 
water, wherever he purchases it, acquires a valid title to treat it as his 
own property. 

Upon first impression it would seem that the défendant cannot be 
justified in a course of conduct which is calculated if not deliberately 
prompted by the design to deprive the complainant of the benefit of 
its contract with Saxlehner, and that there must be some principle 
of eqaity which can be invoked to prevent him from doing that which 
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Saxlehner himself would not be permitted to do. The interposition 
of a court of equity is frequently invoked and always successfuUy to 
restrain unlawful compétition in trade. Ail practices between rivais 
in business which tend to engender unfair compétition are odious 
and will be suppressed by injunction. Croft v. Day, 7 Beav. 84; 
Harper v. Pearson, 3 Law T. (N. S.) 547; Stevens v. Paine, 18 Law 
T. (N. S.) 600; Glenny v. Smith, 11 Jur. (N. S.) 964; Muck v. Petter, 
41 Law J. Ch. 781; Burgess v. Burgess, 3 De Gex, M. & G. 896; 
Glen é H. Mamtfg Co. v. Hall, 61 N. Y. 226; Goodyear Rubber Co. 
V. Goodyear' 8 Manufg Co., 21 Fed. Eep. 276; Genin v. Chadsey, 2 
Brewst. 330; Averyy. Meikle, 17 West. Jur. 292; Bell \. Locke, 8 
Paige, 75. But the adjudications which illustrate the prineiple rest 
upon the ground that a merchant or trader is entitled to protection 
only against dishonest or perfidious rivalryin his business. He will 
be protected against the fraudulent or deceitful simulations by a com- 
petitor of tokens which tend to confuse the identity or business of 
the one with the other, and against the false représentation of facts 
which tend to mislead the public and divert custom from the one to 
the other. Anything short of this, howev'er, is lawful compétition. 
Accordingly the courts will not attempt to prevent the sending of 
circulars or advertisements by one to the customers of a competitor 
in business although designed to alienate patronage, if they contain 
no deceitful or misleading statements. 

The law does not deal with motives which are not accompanied by 
a wrongful overt act. If the défendant is legally justified in buying 
where he can and selling as he chooses, it is not material whether he 
is actnated by a désire to annoy the oomplainaut or to promote his 
own pecuniary interests. 

The complainant is without remedj and the motion for an injunc- 
tion muBt be denied. 



Estes and others v. Jjeslie and others. 
{dreuit Court, 8. D. New Tork. April 8, 1888.) 

Trade Namb— Chattebbox— Ini'kingbmbnt. 

The use of the word "Chatterbox, " in connection with the same method of 
sélection and illustration of stories, form of binding, and vignette, by de- 
fendants, Mld, an infringement of complainauts' right in the name. 

In Equity. 

John L. S. Roberts, for orators. 

Charles E. Ruahmore, for défendants. 

Wheeler, J. This case is similar to Estes v. Williams, 21 Fed. 
Eep- 189, in respect to the right of the orators to the exclusive use 
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oî the name "Chatterbox" upon their seriea of juvénile publications 
in this country. No occasion appears for repeating what was there 
said. ïhe question of lâches is more relied upon hère as a défense 
than it was there. There is a question as to the eïïect of a decree in 
favoxî of the défendants against the orators, entered by consent in 
the court of common pleas of New York in 1881; and a question 
"whether the use of that name by the défendants upon their publica- 
tion amounts to any misrepresentation as to their source. 

Mr. Johnston, from whom the orators dérive their right, appears 
to bave had the exclusive use of this name for bis séries of publica- 
tions, both in England and this country, without interférence, from 
1866 to 1876, and his works to bave become well known by that name 
in both countries. By that means he had acquired a clear right to 
that name for the admittance of his works among customers. So far 
as is shown, be vindicated this right as often as it was invaded to his 
knowledge until the time when he couveyed it to the orators in 1880. 
Since then they hâve not, for any length of time, abandoned it, but 
hâve continually asserted it in one way or another, although not 
against ail trespassers at once. No right as against thèse défend- 
ants appears to hâve been lost in this manner. Gollins Co.\. Ames, 
20 Blatchf. 542; S. G. 18 Fed. Eep. 561. 

The operative part of the decree of the court of common pleas re- 
strained the orators from selling any publication called the " Chat- 
terbox" or " Frank Leslie's Chatterbox," with the name " Frank L es- 
lie," or the address "Frank Leslie's Publishing House, 53, 55, and 
57 Park place, New York," thereon. This did not extend to the 
name "Chatterbox," and no right to its use was decreed to either 
party, or aiïected by the decree in any manner. 

Whether the use which the défendants make of the name is calcu- 
lated to put their publications in the place which those of the orators 
would otherwise take is principally a question of fact, and is the 
most important one open in this case. ïhe publications of Johnston 
were composed of sélections of stories, sketches, and poems, with 
pictorial illustrations intended for, and interesting to, the young; 
printed with a head-line, "Chatterbox," on each page; bound in 
square form, in illuminated boards, with vignette slightly varying in 
style from one number to another, and the name "Chatterbox" prom- 
inently on the front, and with a plain cloth back. The sélections 
had been made with such care and skill, and the illustrations and 
style of binding made so attractive, that they had acquired great 
popularity, and found large sales, as well in this country as else- 
where. The same method of sélection and illustration, square form, 
style of binding, and of vignette, as well as name on the cover, bave 
been taken by the défendants. The name is the only thing in ques- 
tion in this case, but the adoption of so many other features tends to 
show the intent with which the name is used. AU thèse things to- 
geth^rlead plainly to the conclusion that the name bas been appro- 
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priated to gain an advantage from the réputation and popularlty 
which Johnston's work had acquired under it, and that this appro- 
priation of it is calculated to make the works of the défendants pass 
for his to some extent. It is true that the name "Frank Leslie" is 
added, so that the title is "Frank Leslie's Chatterbox," and the ad- 
dress of the publishing bouse is put on. This appears to be done, 
however, for the purpose of adding the réputation of Frank Leslie 
and of that publishing house to that of the Chatterbox, rather than 
for that of building up a new réputation under that name. If nothing 
had been wanted of the popularity which had been acquired under it, 
and which it stood for, it could bave been left, and another name 
taken to build up. The défendants do not copy the orators' publica- 
tions, but imitate them, and apply the name of the orators' publica- 
tions to their imitations. 

Let a decree be entered for the orators for an injunction and an 
account, with costs. 



Atlantic Milling Co. v. Eowland and others. 

{Oircuit Gourt, S. B. New York. February, 1886.) 

Tbadb-Makk — Infringbmbnt— Damages— Profits. 

Wliere a party bas made profits by the sale of goods in violation of the rights 
of another in a trade-mark, the owner of the trade-mark is entitled to them, 
whether the same profits would hâve been made by him or not, and not to any 
more if they would, for the same profit could not be made by botb. 

In Equity. 

Antonio Knauth, for orator. 

Fred'k P. Poster, for défendants. 

Wheeleb, J. The final decree establishes the right of the orator 
to the use of the word "Champion" as a trade-mark for flour; that 
the défendants hâve infringed upon that right; and that the orator is 
entitled to recover of them the profits to the défendants, and damages 
to the orator, due to thé infringement. The master bas reported that 
the défendants hâve used the trade-mark in the sale of 900 barrels 
of flour, and bave made a profit of 25 cents per barrel through that 
infringement, amounting to $225; and that the orator bas suffered 
damages to that amount thereby. The défendants except to this find- 
ing only. The principal question is whether it is warranted by the 
évidence. The évidence tended to show that flour of the orator 's hav- 
ing that mark was in the same market, that it would bring 25 cents 
more per barrel on account of that mark, and that the défendants 
used the mark in making the sales. The défendants' évidence tended 
to show that the flour would not bring any more on account of the 
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mark, and that they lest, on ail the lots making up tbe 900 barrels, 
except one, $43, and on that one made only $7.50. AU questions aa 
to the weight of conflicting évidence were for the master. The de- 
fendants might get 25 cents par barrel more on account of the trade- 
mark, and still lose on the whole transaction. The profits due to 
the trade-mark only, and not the profits of the whole business, were 
the Bubject of inquiry. Garretaon v. Clark, 15 Blatchf. 70; S. C. 
111 U. S. 120, and 4 Sup. Ct. Eep. 291. The gênerai loss would be 
less on account of what the trade-mark brought more. 

It is argued that the évidence does not show that the orator would 
bave made this profit if the défendants had not. This might be true, 
and not affect the rights of the parties. If the défendants made 
profits by their invasion of the orator's rights, the orâtor is entitled 
tp them whether the same profits would bave been made by the orator 
or not, and not to any more if they would, for the same profits could 
not be made by both. But the master seems to bave inferred that 
they would, and therefore to hâve found that the orator was damaged 
by the loss of profits to the same extent that the défendants saved by 
them. The fact that the flour of the orators bearing this mark was 
in the same nJarket would seem to be sufficient to warrant this find- 
ing. Faher v. Hovey, 1 Wkly. Dig. 529; S. C. 73 N. Y. 5'92. 

Exceptions overruled, report accepted and confirmed, and deoree 
to be entered accordingly. 



Caffeet v. John Hancock Mut. Life Ins. Co. 
( Circuit Court, E. B. Miehigan. March 15, 1886.) 

1. LiPB Inbueancb— "Waiveb dp Statutoby Provision. 

An act of tbe législature provided that, upon the payment of the flrat pre- 
mium upon a policy of life Insurance, the policy should remain in force for 
a certain time for the full amount thereof , an^thing in the policy to the con- 
trary notwithstanding. " Edd, that this act might be waived bv the express 
açreement of the parties, by the substitution of a non-forfeitable policy of a 
difEerent character. 

2, Same — BbnbficiÀbt Bouin} by Original Contract. 

The beneflciary of a policy is bound by ail the terms of the original con- 
tract entered intobetween the insured and the company. 

This is an action upon a policy of life insurance for $1,000. The 
facts were ail stipulated, and were substantially as foUows : 

(1) The défendant is a corporation, organized and existing under 
the laws of the state of Massachusetts prior to the dates of any of 
the statutes of the state hereinafter mentioned. 

(2) On the fifteenth day of November, 1880, one John F. Mills, of 
Miehigan, made bis written and printed application to the défendant 
for insurance on his life for $1,000, for the term of 20-year endow- 
ment, and in said application agreed as foUows, to-wit : 



26 FEDERAL KEPORTER. 

"In considération of the agreement of said company that the policy to ba 
issued on this application, if accepted, shall not be forfeited for non-payment 
of any pveriiiura, but in case of failure to pay any premiura shall become a 
paid-up policy for an amount pioportional to the premium paid, it is hereby 
agreed that every person accepting or acquiring any interest in said policy 
waives the beneflt of chapter 186 of the Laws of 1861 of tlie coramonwealth 
of Massachuselts, if it shoiild be held that said chapter applies thereto; and 
agrées that said chapter shall constitute no part of said policy, and will ac- 
cept said provision for a paid-up policy in lieu of the provisions of said chap- 
ter." 

(3) Af ter the exécution and delivery of said application by said 
Mills to the défendant, on December i, 1880, it issued to him its 
policy of insurance, whereby, in considération of the premium of 
$47.98, to be paid on or before December 4th, in every year, it prom- 
ised to pay $1,000 to said Mills 20 years from date, or, in case of his 
prier deeease, to his sister, the plaintifif , 60 days after due notice and 
proof of bis death, deducting the premium, if any, for the balance 
of the policy year. It was further provided in said policy as foU 
lows : 

"After one or more premiums shall hâve been paid, this policy shall not be- 
come forfeited or void by the non-payment of any subséquent premium, but 
shall re main in force for an amount ^ro rato to the numb'er of premiums 
paid, to-wit, for one-twentieth of the amount insured foreach and every pre- 
mium paid . This contract is made and to be perf ormed in the commonwealth 
of Massachusetts." 

(4) After the payment of the first premium, and the failure to pay 
the second, and on the twenty-seventh day of Oetober, A. D. 1882, 
the insured died, and due notice and proof was made. The policy 
was then in force to the full amount if chapter 186 hereinafter men- 
tioned applied thereto. Thereupon the plaintiff claimed the applica- 
tion of the statute of 1861, c, 186, and demanded the full amount of 
insurance, $1,000; but the défendant contended that chapter 186 of 
the Laws of 1861 did not apply to said policy; or, if it did, that by 
reason of the waiver of the statute, and the agreement by the insured 
to accept the provision made for a paid-up policy -for an amount rat- 
ably proportional to the number of premiums paid, to-wit, one-twen- 
tieth of $1,000 for each premium paid, the plaintiff was entitled to 
receive $50, which it offered to pay the plaintiff. 

(5) Judgment is to be rendered for the plaintiff for $50, without 
costs or interest, in case the court sustains the contention of the dé- 
fendant; and for $1,000, and interest from December 27, 1882, and 
oosts, in case the court sustains the contention of the plaintiff. 

A jury was waived. 

Chas. A. Kent, for plaintiff. 

Alfred Russell, for défendant. 

Brown, J. The question is as to the applicability of the statute, 
and as to whether it was waived by the provisions of the policy. The 
statute of Massachusetts, passed in 1861, to which this policy was 
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made subject, provided that no policy of insurance hereafter issued 
by any Company chartered by the authority of the commonwealth 
Bhall become void or be forfeited by the non-payment of the premium 
thereon, etc. Tbere foUows a provision that the ûrst premium shall 
constitute what is called a temporary insurance; and if the statute 
applied to the policy, the plaintiff, as appears by the stipulation, was 
insured to the amount of $1,000, the full amount of the policy, for 
some two years after the payment of the first premium. When he 
died he would bave been entitled to receive the full amount of the 
policy, although after the expiration of what is called the temporary 
insurance the policy would become absolutely void. The second sec- 
tion of the chapter provides that if the death of the party occur within 
the term of the temporary insurance covered by the value of the policy, 
if no condition shall hâve been violated by the insured, the company 
shall be bound to pay the amount of the policy the same as though 
there had been no lapse of the premium, "anything in the policy to 
the contrary notwithstanding." 

This policy, instead of being issued in the ordinary form, provided 
specially that upon the payment of the premium the policy should be 
non-forfeitable, and should stand good for that portion of the sum 
insured which the premium represented. The policy having been a 
20-year endowment policy, and the first premium having been paid, 
it continued good for $50, or one-twentieth of the amount insured. 

The plaintiff insists that this provision of the statute could not be 
waived, and that as the period of the temporary insurance provided by 
it had not expired, she is entitled to reoover the entire amount of her 
policy. The vital question, then, is whether it was compétent for the 
parties to waive the provision of the statute in express terms. We 
hâve no doubt that the statute was intended to apply to ail policies, 
"anything to the contrary notwithstanding," as the statute expressly 
says; and that if the policy had been an ordinary one the party would 
bave been entitled to the whole sum insured. It is questionable 
whether the policy actually issued was not a more bénéficiai one for 
the insured than the one provided for by the statute; because if the 
temporary insurance had expired, the policy, by the statute, became 
void, and nothing could be recovered upon it, although the first pre- 
mium had been paid; but under the stipulation in the policy it did 
not become void, but only became a policy for the pro rata amount 
of the sum insured; that is, in this case, for one-twentieth. In this 
particular case it opérâtes unfortunately for the insured, because hav- 
ing died while the temporary insurance was still in force he would, 
under the statute, be entitled to the entire sum insured, whereas un- 
der this policy, as already stated, he would be only entitled to one- 
twentieth of this amount. 

The question, then, is whether it was compétent for the parties to 
waive the provisions of the statute. It is objected by the plaintiff 
that the statute must apply, Jirgt, because the pleadings set up no 
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Buch agreement, and hence none is admissible. In tins connection 
she relies upon the seventeenth rule of the circuit court, which pro- 
vides that "in case the company or person issuing such policy shall 
rely, in whole or in part, upon the failure of the plaintiff to perfortn 
or make good any promise, représentation, or warranty not contained 
in such policy, but set forth in any other paper or instrument in the 
hands of said insurer, the notice under the gênerai issue shall déclare 
the same, and indieate the breach relied on." We are clearly of the 
opinion this rule does not apply to this case, as the défendant ofïers 
the application, not for the purpose of showing that the plaintiff bas 
been guilty of a breach of warranty, but to prove wbat the contract 
actually was. In such case the gênerai rule applies that ail papers 
exeouted at or about the same time are admissible to show the whole 
agreement between the parties. The parties are not limited to any 
one agreement under the rule, but ail contemporary documents may 
be admitted to show the entire agreement. 

Second. That the application in question is no part of the contract 
sued upon, as it is in no way referred to in the policy. This objec- 
tion is covered by the remark already made that ail contemporaneous 
papers are admissible to show the contract between the parties. 

Third. That it cannot bind Mrs. Caffery, who never heard of it, 
and whose rights were fixed at the time the policy issued. We un- 
derstand the rule to be that when the policy has once issued and 
taken effect, no agreement can be entered into between the insurance 
company and the person whose life is insured to the détriment of 
the beneficiary under the policy, but that the beneficiary is bound 
by the contract entered into between the assured and the company. 
While she cannot be prejudiced by subséquent agreements, she is 
bound by whatever eovenant or agreement was entered into at the 
time the policy was issued. 

Fourth. The law was for the benefit of the insured, and by its very 
terms the insured could not waive this benefit. The insurer must 
pay the loss if the policy was in force as provided by the statute, 
anything in the policy to the contrary notwithstanding. We think, 
however, that a party may waive the benefit of this statute. The 
words "anything in the policy to the contrary notwithstanding," in 
our opinion, were intended to apply to the ordinary forms of policies, 
which provide that there shall be a forfeiture if the premium be not 
promptly paid ; but if the parties choose to adopt any other form of 
policy which shall be non-forfeitable, we think it within their power 
to agrée that this form shall be substituted for the statutory form, 
and that the statute may thus be waived by the express agreement 
of the parties. 

This question came before Mr. Justice Oliffoed in the case of 
Desmqzes v. Mutual Ben. Life Ins. Go., 7 Ins. Law J. 926. Des- 
mazes, the husband of the plaintiff, died in 1876, after payment of 
the first premium and part of the second, and due notice and proof 
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of bis death were given by tbe plaintiff to the défendant. No fur- 
ther payment of premium was made by the plaintiff. Except paying 
the premium, ail conditions of the policy were fulfilled by the plain- 
tiff. The court said: 

"The parties agrée that if the court shall hold that the Massachusetts stat- 
ute of 1861, c. 186, applies to the con tract made betweenthe plaintiff and the 
défendants, then judgraent shall be rendered in favor of the plaintiff for the 
sum of $925, with interest; otherwise the judgment shall be for the plaintiff 
in the sum of $85.98, with interest from the same date. * * * Nothing 
is contained in the statute to indicate that the législature intended to with- 
draw the clear right which the insured had, outside the statute, to waive the 
non-forfeiture provision if the other party consented, and to accept a différ- 
ent stipulation, of a more favorable character, in lieu of the same. * * * 
By the express terms of the contract the insured was at liberty to omit pay- 
ing the premiums at the times and place meutioued in the policy, and in that 
event the policy did not become forfeited or void, but became a paid-up pol- 
icy for the amount, proportioned to the premiums previously paid. Fifty 
dollars it is stipulated shall be paid in that event for every annual premium 
previously paid in fulflllment of the contract between the parties, which, as 
the plaintiff contends, tends strongly to show that the policy did not become 
forfeited, and the case does not fall within the said Massachusetts statute. 
* * * Cases often arise where a party is at liberty to waive statutory pro- 
visions in his favor, and Mr. Sedgwick lays it down, as a gênerai rule, that 
where no principle of public policy is violated, parties may waive the provis- 
ions of a statute which, if fulfilled, would operate in their favor, and that 
proposition is fuUysustained by many other authorities. * * * when the 
parties undertake in the policy itself to déclare the meaning and effect to be 
given to its stipulations, they hâve a right to do so, except in cases where 
there is some provision in the statute to indicate an intention on the part of 
the législature to control the action of tlie parties in that respect. There is 
nothing of the kind contained in the original act referred to, as it is plaiii 
that its terms do not apply to any other than Massachusetts corporations." 

The court held that the provisions of the statute might be waived. 

We think it a strong authority for the proposition contended for, 
although the case went off upon the ground that the act only applied 
to Massachusetts corporations. 

The case of Farmers' é Drovers' Ins. Go. v. Curry, 13 Bush, 312, 
also holds that the statute providing that "ail statements and de- 
scriptions in any application for the policy of Insurance shall be 
deemed and held représentations and not warranties," does not pre- 
vent parties from contracting that such statements and descriptions 
shall be considéred part of the contract, and warranties Ly the as- 
sured, and that any false repres^Titations by the assured of the con- 
dition, situation, or occupation of the property shall render the pol- 
icy void. The case holds, substantially, that a statutory provision of 
that kind may be waived. That this was also the construction given 
to the statute by the Massachusetts législature is évident from the 
subséquent Acts of 1881, c. 63, § 1, and 1882, c. 119, § 161, in both 
of which it was expressly provided that any waiver by the assured of 
the benefits of the act should be void. If the législature had eonsid- 
ered that the provisions of the prior act could not be waived, this 
clause would be entirely nugatory. 
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It is further claimed by the plaintiff that the letter of the state 
agent to the assured estops the company from disputingthe fact that 
the policy had not lapsetl. But the policy expressly provides that no 
person except the président or secretary is authorized to make or 
waive contracta. The agent had no authority to put a construction 
upon this contract différent from that which the law puts upon it. 

Upon the whole, we hâve corne to the conclusion that the plaintiff 
is entitled to a judgment for $50, without costs, and as there was no 
tender made of the amount, no costs eau be awarded to the défend- 
ant. 



CeOSSLBY V. CONNECTICUT PlEB InS. Co. 
{OircuU Court, B. MassacJiweUa. April 6, 1886.) 

PlBB INSDEANCB — POLICT— PkOTISIOBT FOK ABBITRATION— CONDITrON PrBOKD- 

ENT. 

A provision in a policy of flre insurance that in case any différence of opin- 
ion shall arise as to the amount of loss it shall be ref erred to arbitrators to be 
chosen as therein directed is not a condition précèdent to a recovery for a 
loss, or to any proof on the triai of the amount of the loss.* 

Ât Law. 

Gaston dt Whitney, A. French, and O. F. Williams, for plaintiff. 

J. D. Bryant and W. G. Riissell, îqt défendants. 

Caepbnter, j. This is an action at law on a policy of fire in- 
surance. In advance of the trial, and from considérations of con- 
venience, coansel hâve been heard to argue certain questions which 
will arise on the trial, in order that they may be provisionally deter- 
mined. The same questions will also arise in the case of Reed r. 
Fire Ins. Co. of Philadelphia, and counsel therein hâve also been 
heard to argue those questions. The policies in question contain 
the foUowing provisions : 

"In case of any loss or damage the company, within sixty days after the 
insured shall bave submitted a statement as provided in the preceding clause, 
shall either pay the amount for which it shall be liable or replace the prop- 
erty, " etc. "In case any différence of opinion shall arise as to the amount of 
loss under this policy, it is mutually agreed that the said loss shall bereferred 
to three disinterested men, the company and the insured each choosing one 
eut of three persons to be named by the other, and the third being selected 
by the two so chosen: provided, that neither party shall be required tochoose 
or accept any person who has served as a référée in any like case within four 
months; and the décision of a majority of said référées in writing shall be 
tinal and binding on the parties. " 

At the trial of thèse causes évidence will be offered tending to show 
the amount of losa under the policy, but suoh évidence so offered will 

'See note at end of case. 
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not consist in any patt of the award of référées appointed under the 
provisions of the clause last quoted. To the introduction of évidence 
so offered the défendants will object on the ground that the agree- 
ment for référence contained in the policy is to be construed to make 
the award of référées a condition précèdent to any proof of amount 
of loss, or to make it the soie évidence as to such amount. When the 
testimony shall be closed, the défendants will pray a ruling that the 
verdict shall be for the défendants on the ground that the effect of 
the agreement for référence is to make such a référence a condition 
précèdent to the right of the insured to reeover. 

Upon thèse two motions a vital question will be whether the agree- 
ment for référence is, on the one hand, a collatéral eontract, or, on 
the other hand, is expressly or by implication a condition précèdent 
to recovery or to any proof of the amount of the loss. Upon exam- 
ination of authorities, I am of opinion that the agreement is a collat- 
éral eontract only. The questions which I hâve stated, as well as 
several other questions which in différent views of the case might be 
material, hâve been argued very fully, and with greatskill and iearn- 
ing, and abundant citation of authorities. The cases, however, upon 
which connsel on both sides mainly rely are but few in number. 

The défendants refer to Scott v. Avery, 5 H. L. Cas. 811. The 
agreement in that case was "that the sum to be paid by this associa- 
tion to any suffering member for any loss or damage shall, in the 
first instance, be ascertained and settîed by the committee ; and the 
suffering member, if he agrées to aooept such sum in full satisfaction 
of his claim, shall be entitled to demand and sue for the same as 
soon as the amount to be paid has been so ascertained and settled, 
but not before ; which can only be claimed according to the custom- 
ary mode of payment in use by the society ; and if a différence shall 
arise between the committee and any suffering member relative to 
settling any loss or damage, * * » jq guch case the member 
dissatisfied shall sélect one arbitrator, * « * which three arbi- 
trators, or any two of them, shall décide upon the claims and mat- 
ters in dispute according to the rules and customs of the club, to be 
proved upon oath by the secretary." The défendants also refer to 
Delaware é H. Canal Go. v. Pennsylvania Coal Co., 50 N. Y. 250. 
In that case the eontract was that "in case of an enlargement of the 
said canal the said président, managers, and company, and their sue- 
cessors and assigns, may also charge and collect an additional toU on 
coal transported in pursuance of this agreement, at a rate per ton of 
2,'240 pounds, to be established after the completion of such enlarge- 
ment in the manner foUowing, viz.," etc. In thèse two cases, there- 
fore, it appears that the eontract expressly was to pay such a sum 
as should be fixed by arbitration according to a prescribedplan. 

The défendants claim, however, that the agreement hère is made 
a condition précèdent by a necessary implication. Against this view 
the plaintiffs cite, among other cases, Dawson v. Fitzgerald, L. E. 1 
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Excli. Div. 257; Schollenherger v. Phœnix Ins. Co., 7 Ins. Law J. 697; 
Reed v. Washington F. é M. Ins. Co., 138 Mass. 572 ; Clément v. 
British America Assur. Co., (Sup. Ct. Mass.) 5 N. E. Bep. 847. I 
therefore décide that should the questions to whiph référence bas been 
made be raised before me in a trial of thèse cases with a jury, I should 
overrule the objection of the défendants, and permit the évidence of 
amount of loss to go to the jury; and I should overrule the request of 
the respondents for an instruction to the jury that the plaintiff is not 
entitled to recover. 

NOTE. 

It is said in Gauche v. London & Lancashire Ins. Co., 10 Fed. Rep. 347, that the con- 
ditions in a policy of insnrance requiring preliminary proofe, and a référence to arbltra- 
tion in case of différence, are conditions précèdent to a suit upon the j)oIicy. 

It was held by the suprême court of lowa in Gère v. Council Bluffs Fire Ins. Ce, 23 N. 
W. Kep. 137, that where a fire insnrance policy provides that in case différences shall 
arise as to the amount of loss the subject shall be submitted to arbitration on the re- 
quest of either party, and the award made in writing shall be binding as to the amount 
of loss or damage, it does not render an arbitration a condition précèdent to the right of 
the insured to sue to recover a loss, but is nothing more than a mode of providing what 
should be deemed conclusive évidence of one of tlie faofa. 

A fire Insurance policy provided for arbitration in case of loss. Through the failure 
and refusai of défendant to go on with the arbitration agreed upon it became ineffectaal, 
and in the mean time, partly under orders of the city, the deiiim was removed. Défend- 
ant then requested plaintiff to submit to a second arbitration, which he refused to do, 
and brought this action. Held, that plaintiff having once consented to arbitrale, if the 
arbitration failed and came to an end from the fault of the défendants, the arbitration 
clause could not stand in the way of the action. Uhrig v. Williamsburg City Fire Ins. 
Co., (N. Y.) 4 N. E. Rep. 745. 

It is not infrequently provided in policies of insurance that any dispute arising un- 
der the policy shall be referred to arbitrators. Such agreenienta to arbitrale do not 
oust the courts of their jnrisdiction. Allègre v. Maryland Ins. Co., 6 Har. & J. 408; 
Robinson v. Georges Ins. Co., 17 Me. 131; Kill v. Hollister, 1 Wils. 129; Amesbury v. 
Bowditch Ins. Co., 6 Gray, 596. 

"Where the underwriters refused to pay the loss of the assured, his right of action 
has been held immediately to accrue, although there was a clause in the policy that 
payment was not to be made until 90 days after proof and adjustmenc of the loss, and 
that, in case of dispute, the same might be settled by arbitrators. Allègre v. Maryland 
In3.Co.,6Har. &J.408. 

Under such a provision an action may be sustained without any offer to refer. Robin- 
son v. Georges Ins. Co., 17 Me. 131. 

But if there be a référence depending, or made and determined, it might be a bar. 
Kill V. Hollister, 1 Wils. 129. 

In Avery v. Scott, 8 Welsb., H. & G. 497, it was decided that, although an agreement 
which ousts the courts of their jurisdiction is illégal and void, yet an agreement in a pol- 
icy of insurance as to arbitration was not of that description, since it did not deprive the 
plaintiff of his right to sue, but only rendered it a condition précèdent that the amount 
to be recovered should be first asoertaîned, either by the committee or arbitrators. 

In Goldstone v. Osborn, 2 Car. & P. 550. it was held that the insured might maintain 
an action on such a policy, notwithstanding the condition, when it appeared that the 
inaurers denied the gênerai right of the insured to recover, and did not merely ques- 
tion the amount of damage. 

So he may, if the insurance company waive the right to a submission to arbitration, 
as by taking possession and repairing the thing insured. Cobb v. New England M. Ins. 
Co., 6 Gray, 193. 

Theeiïect of an agreement to refer to arbitration, where no référence has taken place, 
cannot take away the iurisdiction of any court. See Mitchell v. Harris, 2 Ves. Jr.'129, 
and Street v. Rigby, Oves. .Jr. 814. 

A simple agreement inserted in a contract that the parties will refer any dispute aris- 
ing thereunder to arbitration will not bar a suit at law by either party upon the con- 
tract before an offer to arbitrate; but when the contract stipulâtes that the arbitra- 
tion is to be a condition précèdent to the right to sue upon the contract, or this may be 
inferred upon construction, no suit oan be maintained unless the plaintiff made ail 
reasonable effort to comply with the condition. Perkins v. United Rtates Electric Light 
Co., 18 Fed. Rep. 513. 
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It îs said in Old Saucelito Land, eto., Co. v. Commercial Union Assur. Co., (Cal.) 5 
Pao. Rep. 232, that courts are not depr'ved of their jnrisdiction because of a gênerai pro- 
vision in an agreement thaï ail disputes wliich may arlse in the exécution shali be de- 
cided by arbitrators, but tliat tbe parties niay agrée upon some method to liquidate 
damages which in their nature are unliquidated ; and until such method has been pur- 
sued, or some excuse for not doing so proven, no recovery can be had. 

A provision in a oontract whereby ail disputea between the parties are to be sub- 
niitted to arbitration before being màde the subject of litigation in the courts is not bind- 
ing upon the parties wlien the controversy arises out of the non-payment of a aura of 
money stipulated in the oontract to be paid. Sutro Tunnel Co. v. Segregated Belcber 
Min. Co., (Nev.) 7 Pac. Kep. 271. 



McGiNNis V. Faeeelly and others. 

{CHireuU Cowrt, S. D. New Tark. March 26, 1886.) 

Pabtnebshtp— Spécial Paetnbb— Paymbnt of Uapital bt Check— New Jeb- 
SBY Statuts. 

The delivery before the fliing of a certiflcate of spécial partnership, by a 
party intending to become a spécial partner to the gênerai partners, of a 
check payable to their order, drawn on a bank, where he has funds to meet 
it, is not an actual cash payment, " withln the meaning of the New Jersey 
statute, and will not entitle uim to protection as a spécial partner.^ 

At Law. 

Abbett é Fuller, (Léon Abbett, of counsel,) for appellant. 

John H. Shield, (W. G. Beecher, of counsel,) for plaintiff. 

Wallace, J. On the twenty-sixth day of February, 1883, the 
défendant Farrelly, with others, intending to form a limited partner- 
ship in which Farrelly was to be a spécial partner and the others 
gênerai partners, executed a certiflcate in the form required by the 
laws of New Jersey, where the partnership business was to be car- 
ried on, which recited that the amount of capital contributed to the 
common stock by said Farrelly was the sum of $2,500, and that the 
partnership was to commence on that day. Unless a limited part- 
nership was formed pursuant to the statutes of New Jersey, the dé- 
fendant Farrelly is liable to the plaintiff upon the demand in suit as 
a gênerai partner. The question is whether the statutes of New 
Jersey were complied with. 

The Eevised Laws of New Jersey provide that such partnership 
may consist of one or more persons, who shall be called gênerai 
partners, and of one or more persons who "shall be called spécial 
partners, and who shall contribate in actual cash payments a spé- 
cifie sum as capital to the common stock;" that a certiflcate shall be 
signed by the several persons, reciting, among other things, the amount 
of capital which shall hâve been contributed by the spécial partner; 

• See note at end of case. 
v.27F.no.l— 3 
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that this certificate be filed in the of&ce of the county clerk, and that 
there shall be filed with the certificate an affidavit of a gênerai part- 
ner, stating that the sums epecified in the certificate to hâve been 
contributed by each of the spécial partners to the common stock 
"bave been actually and in good faith paidin cash." The laws also 
provide that if any false statement be made in such certificate or af- 
fidavit, ail the persons interested in such partnership shall be liable 
for ail engagements thereof as gênerai partners. February 26, 1883, 
the- certificate was acknowledged according to law, and, together 
with an affidavit of one of the gênerai partners, verified on that day, 
in form according to statute, was filed in the office of the proper 
elerk. At this time Farrelly had not contributed any actual cash 
payœent as capital except by drawing bis check for the aura of 
|2,500 on a New York city bank, and delivering it to one of the gên- 
erai partners. His check was good for the amount, he having at the 
time a large balance to bis favor at the bank upon which it was 
drawn. The time when the check was delivered was after banking 
hours, and it was retained by the person to whom Farrelly delivered 
it until the twenty-sixth day of March thereafter. The check was 
not presented to the bank or used in the mean time, and on the 
twenty-sixth day of March was returned to Farrelly unpaid. There- 
upon Farrelly drew a check for $5,000, intended to cover the amount 
of the original check, and a loan to the partnership of $2,600 in ad- 
dition, which check was delivered to one of the firm, deposited to the 
crédit of the firm, and the firm received the avails thereof. 

It must be held that no actual cash payment had been contributed 
by Farrelly to the partnership when the certificate was filed. Simi- 
iar statutes authorizing the création of limited partnerships exist in 
aeveral of the states of the Union, and bave been the subject of ju- 
dicial exposition. It is the well-settled doctrine that one who bas 
not strictly complied with the réquisitions of such statutes cannot 
claim exemption, as a spécial partner, from liability for the debts of 
the firm of which he is a member ; and that his liability as a gênerai 
partner is fixed if he bas omitted to make his contribution to the 
capital of the firm in the mode required by the true construction of 
the statute. When the statute requires the contribution to be made 
in actual cash payments, nothing but money will satisfy its meaning. 

In' the case of Haggerty v. Poster, 103 Mass. 17, in speak-ing of 
such a statute, the court used this language : 

"The statute is plain and explicit. It requires payment tobe made when a 
certificate is signed, acknowledged, and recorded as the foundation of the 
partnership; and this certificate must recite what hasbeen done, and jiot that 
which is executory. Its object is to provide a fund, on the day the company 
is formed, to be thereafter subject to no contingencies or losses except those 
which come from the proper business of the partnership. The use of the 
phrase 'actual cash payments' is emphatic and significant. It is wisely in- 
tended to exclude a construction by which commercial securities of any de- 
scription short of cash may be regarded by the aid of mercantile usage oï 
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otherwise as substantially équivalent to cash, and to remove from ail parties 
the temptation to évade its requirements in tliis respect." 

In Durant v. Abendroth, 69 N. Y. 148, where sueh a statuts was 
under considération by the court of appeals, the court said : 

"The statute peremptorily requires an affidavit that the capital has been 
actually paid in cash. * * ♦ The object of this provision is to secure cer- 
tainty, and to prevent equivocal transactions in the formation of thèse part- 
nerships. Nothing but cash satisfles its requirements. No engagement or 
security, however good, can be substituted even temporarily." 

In Van Ingen v, Whitman,S'i N. Y. 513, it was held that a contri- 
bution in crédits or in any other thing except cash, however convert- 
ible at the time into money, is not a compliance with the statute. 

It would hardly be contended that the delivery of a check by the 
spécial partner, payable at a future day, would meet the require- 
ments of the statute. It is urged, however, that the delivery of a 
check payable at sight is équivalent to an appropriation of a cash 
fund to the capital of the partnership, and is therefore a substantial 
compliance with the statute. If, instead of handing over the money, 
the spécial partner should deposit the amount of his contribution in 
a bank to the crédit of the firm, or with a third person so as to part 
with ail control over it by himself exclusively, and enable the gênerai 
partners to appropriate it, it might well be urged that this would be 
a suf&cient compliance with the statute. A sum may be deemed to 
be paid or contributed in cash when the money is placed within the 
absolute control of the person who is to receive it, although not 
within his manual custody. But where a check is drawn for the ben- 
efit of the payée upon a bank in which the drawer has a deposit, and 
is delivered to the payée, the latter does not acquire even an équita- 
ble lien upon the fund in bank. The relations between a banker and 
depositor to whose crédit money is placed, is the ordinary relation of 
debtor and creditor, and bas been universally so regarded since the 
question was elaborately discussed and decided in the house of lords 
in the case of Foley v. Hill, 2 H. L. Cas. 28. It is eqnally well set- 
tled that an assignment of a part of a debt will not bind the cred- 
itor either in equity or at law, nor deprive him of the right to pay thp 
whole to the assigner after notice that part has been transferred to 
the assignée, (Mandeville v. Welch, 5 Wheat. 277; Gibson v. Cooke, 
20 Pick. 15 ; Hopkins v. Beebe, 26 Pa. St. 85 ; Gibson v. Finley, i Md. 
Ch. 75;) and because the right of the depositor against a bank is 
mereiy that of a creditor, and an assignment of part of the deposit is 
not an équitable assignment of any interest in the fund, a bill of ex- 
change or check, before acceptance, does not operate as a transfer of 
the funds of the drawer in the hands of the drawee, nor create any 
lien thereon. Ghapman v. White, 6 N. Y. 412. The holder of a bank- 
cheek cannot sue the bank for refusing payment in the absence of 
proof that it was accepted by the bank or charged against the drawer. 
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Bank of tke Republic v. Millard, 10 Wall. 152 ; First Nat. Bank v. 
Whitman, 94 U. S. 343. 

A check is but an order on a depositary, directing him to pay a 
certain sum to the payée or bearer. The drawer can intercept its 
paynaent at any time before aetual payment or acceptance by the 
drawee. It does not f urnish to the payée a fund which is Bubject to 
bis exclusive control. It may be regarded by mercantile usage as 
équivalent to a cash payment; it may be convertible immediately 
into money ; but its delivery to the gênerai partners is not the pay- 
ment in aetual cash which is contemplated by the statute. No bet- 
ter illustration of the danger that would attend such a loose con- 
struction of the statute as would permit the terms "aetual cash pay- 
ment" to be fulfilled by the delivery of a check, payable at sight to 
the gênerai partners, could be suggested than is shown by the facts 
of this case. Although the afi&davit filed with the certificate stated 
that the contribution of the spécial partner had been actually and in 
good faith paid in cash, the money was not realized until a month 
subséquent to the ûling of the affidavit. There may not bave been 
any intentional bad faith in the transaction; but if it should be per- 
mitted to stand the purpose of the statute would be whoUy frus- 
trated. 

Judgment is ordered for the plaintifif. 

NOTE. 

Statutory provisions respecting the formation of " limîted partnershîps " miist be 
strictly pursued ; and, wliere the statute requires the contribution of the "spécial" 
partner to be in cash, he cannot niake it partly in cash and partly in gooda, crédits, or 
asaets of another firm. Lineweaver v. Slagle, (Md.) 2 Atl. Eep. 693. The court in this 
case say that the contribution in govemment bonds or any otlier class of commercial 
securities, no matter how valuable they may be, or how easily convertible into money, 
cannot be accepted aa a substitute for the "aetual cash payments" which the statute 
requires ; citing Haviland v. Chace, 39 Barb. 283 ; Pierce v. Bryant, 5 Allen, 91 ; Hag- 
gerty v. Poster, 103 Mass. 17 ; Richardson v. Hogg, 38 Pa. 8t. 153 ; In re Merrill, 12 
Blatchf. 221 ; Van Ingen v. Whitman, 62 N. Y. 513. 

Where, in the attenipt to form a limited partnership, the spécial partner fails to con- 
tribute the cash capital as agreed upon, and as required by statute, ne is liable aa gên- 
erai partner. Sharp v. Hutchinson, (N. Y.) 3 N. È. Rep. 500. See, also, Lineweaver v. 
Slagle, (Md.) 2 Atl. Rep. 693. 



MoEQAN and others v. Cox and others. 
{Oircuit Court, W. D. Texas. 1886.) 

Etibence— Record op Dbbd— Acknowlbdgment— Notaeial Seal. 

The record of a deed that recites that the notary public who took the ac 
knowledgment had no proper seal, and used a priVate seal, is admissible in 
évidence in Texas. 

Samb— Dbbd Offebbd in Evidence roB One Puepose in Evidence tob Ali 
Pdbposes. 

Where plaintifE offers a deed on which his opponent relies as évidence of his 
title, in évidence, for the purpose of showing that such deed la a forgery, il 
the évidence fails to show that it is a forgery, it is in évidence for ail pur 
poses for which it could be used, and défendant may take advantage of it. 

At Law. 
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TuRNEK, J. This is a suit by the plaintifiFs, as heirs at law of 
Charles Morgan, deceased, for one league and labor of land situate 
in Llano county. The patent bears date December, A. D. 1848, eur- 
vey No. 509, by virtue of certificate No. 493. The grantee, Charles 
Morgan, died February 14, 1847. The suit is in the usual form in 
trespass to try title, — pétition filed July 15, 1885. The défendants 
filed their first answer, August 9, 1885, and their amended original 
answer, February 12, 1886. In this amendment they pleaded not 
guilty of the wrongs, etc., and the statute of limitations of five and 
ten years. They also pleaded valuable improvéments in good faith. 
The same day, February 12, 1885, after défendants' amendment was 
filed, plaintiffs filed their first supplemental pétition. 

The défendants claim title as foUows : (1) By virtue of an appar- 
ent transfer of the certificate No. 493, (by virtue of which the patent 
issued to Charles Morgan, as the assignée thereof,) from Charles Mor- 
gan, plaintiffs' ancestor, to one T. S. MilforJ; and (2) a transfer from 
the said T. S. Milford to one E. W. Nelson; (3) and from R. W. Nel- 
son to Euceba Moore, wife of Nat. Moore. Dnder Moore and wife ail 
the défendants daim. 

In the plaintiffs' supplemental pétition they plead, among other 
things, that if défendants do hold possession of the varions portions 
of said league and labor, they each hold under and deraign their title 
under, througb, and by virtue of, a forged transfer, from the grantee 
to one T. S. Milford, of the said certificate No. 493, by virtue of 
which the land was patented. An affidavit was also filed by the 
plaintiff on the twelfth day of February, 1886, stating that the afiS- 
ant (one of the plaintiffs) believed the transfer from Charles Morgan 
to Thomas S. Milford was and is a forgery. Thus the pleadings 
fetood when the parties proceeded to trial. 

The plaintiffs proved themselves the heirs at law of Charles Mor- 
gan, deceased, and then introduced a certified copy' of the patent to 
Charles Morgan for the land in controversy, and hère the plaintiffs 
rested their case. The défendants then offered in évidence a deed 
from E. W. Nelson to Euceba Moore, (who was and is wife of Nat. 
Moore.) This deed is for the entire league and labor sued for, and 
bears date the twentieth day of January, 1875. Objections were 
made to the introduction of this deed, on account of want of a proper 
seal used by the notary public; and to the certifi^cate of registration, 
because the certificate recites that the ofîicer bas no seal, and there- 
fore uses a private seal. I think thèse objections untenable, and that 
the same was properly of record in 1876. It is under and through 
this deed that ail the défendants deraign their titles; but, be that as 
it maj', certain it is that the plea of limitations of five years, under 
the conditions prescribed by the statute, would hâve protected some 
of the défendants. But whether this be so is not, as I apprehend, of 
importance, as the finding of the jury cuts off ail right to recover, if 
the same shall be permitted to stand. 
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After the défendants had offered fcheir évidence of possession and 
of improvements, plaintiffs were unwilling to risk their case upon the 
objections made to the introduction of many of the deeds uuder whieh 
défendants claimed. I should hâve stated, however, that the défend- 
ants rested their case after introducing their deeds, and évidence of 
use and occupation, payment of taxes, etc. The plaintiffs, I say, 
seemed unwilling to trust the case in that condition, and plaintiffs 
thea offered in évidence the transfer which they had declared a 
forgery, viz., a purported transfer from Charles Morgan to T. S. Mil- 
ford to the certificate, and then offered in évidence a transfer from T. 
S. Milford to Eobert W. Nelson, no objection being made to the in- 
troduction of the same by the défendants; the plaintiffs asserting 
that they introduced the same in order to show that the same was a 
forgery, and if that were established, it precluded the défendants from 
ail benefit of the five years limitation. This transfer or purported 
transfer from Charles Morgan to Milford bears date, or rather the 
acknowledgment bears date, the sixth day of November, 1840; and 
was taken by Thomas Harvey, notary public. There is nothing on its 
face indicating that the same is not valid, and the évidence showed that 
Harvey was a notary in Matagorda county when the acknowledgment 
purports to hâve been taken. The transfer from Milford to Nelson 
bears date the eighteenth day of October, 1850, acknowledged before 
S. W. Pbrkins, chief justice of Brazoria county. I hâve before 
stated that R. W. Nelson deeded the same to Mrs. Nat. Moore, Jan- 
uary 20, 1875. It thus appears that, if the deed from Charles Mor- 
gan to Milford was and is a genuine deed, the plaintiffs hâve no in- 
terest in the land, and that the défendants hâve a regular chain of 
title, from and under the sovereignty, of the soil, as, under our statute, 
the patent to the land, although to Charles Morgan, inures to the 
benefit of his assignées. 

As I stated, the plaintiffs themselves offered in évidence the trans- 
fer from Charles Morgan to Milford, and no objection was made to its 
introduction by the défendants. The plaintiffs, being advised of the 
existence of this transfer, filed an affidavit stating that the same was 
believed to be a forgery. This affidavit precluded the défendants from 
introducing the same in évidence without establishing its genuine- 
ness. It may well be understood bow difficult it would be for the 
défendants to prove that fact in the mode required by the common 
law. The défendants, therefore, without attempting this arduous 
task, saw fit to rest their case upon the proofs adduced by them of 
possession, use, and occupation under their deeds. It is believed that 
when the plaintiffs saw fit to put the same, i. e., the transfer from 
Morgan, in évidence, that it was too late for them to assert that the 
same was not there for ail légal purposes; and the défendants, in or- 
der to claim the benefits thereof, were relieved from proving suoh 
facts as would hâve been necessary for them to hâve shown in order 
to establish it as an ancient document. The force of the argument, 
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and the application of the authorities, produced by plaintiffs, in order 
to Bustain and establish as valid an instrument bearing date 30 years 
ago and upwards, is recognized, but it is believed that those rules 
can hâve no bearing in this case, as the plaintiffs themselves offered 
the same, and no objection was made by the défendants, and after the 
same was put in évidence by the plaintiffs it was too late for them to 
say that it was not properly in évidence for ail légal purposes. It is 
true that plaintiff said they introduced it to show that the same was 
â forgery, — to deprive the défendants of the benefits of the laws of lim- 
itation of five years. It is not believed, however, that the plaintiffs 
could occupy the position of having placed the same in évidence with 
a view to show the same to be a forgery; and, failing in that, that 
something more must be shown by the défendants in order to avail 
themselves of it in showing title eut of plaintiffs and in them. The 
plaintiffs took the hazard, when they put the same in évidence, of es- 
tablishing its forgery, or of giving the défendants the full benefit thereof 
in establishing their title. If this be true, then, as the jury say by 
their verdict that the évidence fails to satisfy them that the same is 
a forgery, of course the plaintiffs inherited nothing, so far as this tract 
of land is concerned, and the verdict must stand, if the charge by the 
court was correct, viz. : ïhat, as the plaintiffs had put the transfer 
in évidence, after having asserted the same was a forgery, the burden 
of proof was upon the plaintiffs to satisfy the jury that it was so. 

There are many facts and circumstances that tend to the conclusion 
that the same is genuine: (1) Its âge; (2) there is nothing upon its 
face to cast suspicion upon its validity; (3) the acknowledgment was 
taken before a person shown to hâve been a notary public ; (4) the 
évidence shows that when the transfer from Nelson to Mrs. Moore 
was made, this transfer was passed into Mrs. Moore's hands. At ail 
events the évidence is that when A. H. Cox, one of the défendants, 
purchased of Moore and wife, the transfer from Morgan to Milford, 
the transfer from Milford to Nelson, the transfer from Nelson to Mrs. 
Moore, together with the patent for the land, were respectively ex- 
hibited to him (Cox) by Moore and wife. Again, one of the paintiffs 
(and the only plaintiff who was a witness) testified that they had no 
knowledge of any claim they had in thèse lands, and never were ad- 
vised of it until a land agent of the city of Austin advised them of it, 
and offered to bear ail the expenses of the trial for the one-half of what 
might be recovered. True, this plaintiff produced in évidence what 
was denominated a will, which he said bore the genuine signature of 
Charles Morgan, and he gave it as his opinion that he did not think 
the signature to the transfer genuine. And Mr. E. Fisher was placed 
on the stand, and by comparing the signature to the transfer with that 
to the will, said he did not think they were written by the same per- 
son. The jury had both signatures before them, as well as the évi- 
dence referred to, and were not satisfied of the alleged forgery. Thèse 
signatures are both written with a tremulous hand, and I am unable 
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to discover the disparity spoken of by the expert Fisber. The signa- 
tures are both written in small letters, the one to the will in full length, 
"Charles Morgan." If it was the uniform custom of Mr. Morgan to 
Write his name in full, (about which there is, however, no évidence,) 
a person who undertook to counterfeit would hardly hâve abbreviated 
the first name. The similarity to my mind, however, is such that I 
feel confident that it is really genuine, or that the person imitating 
had knowledge of the real, true signature of Mr. Morgan, 

The rule is that he who afSrms a fact hasthe burdenupon himself 
of proving that fact. The plaintiffs afiirm«d the forgery, and at- 
tempted to establish it. In this the jury bave said they bave failed, 
and the plaintiffs now affirm that the défendants should bave been 
charged with the burden of showing its genuineness before they could 
avail themselves of the benefit of the transfer. I cannot subscribe 
to the doctrine. It appears to me that the plaintiffs, in order to 
avoid the effect of the statute of limitations of five years, erected a 
target. Upon their ability to demolish the same they trusted their 
case ; and, having failed in that, their right to recover was demol- 
ished, rather thau the target. 

For the reasons above stated I décline to disturb the verdict. My 
views being correct, I deem it unnecessary and unimportant to dis- 
cuss whether any errors were committed in the introduction of other 
évidence, as the view taken shows that the plaintiffs never liad any 
right of action at ail. 



Ceandal V. Accident Ins. Co. of N. A. 
{Circuit Court, JV. D. Illinois. March, 1886.) 

1. Accident Insurattcb— Policy — Dbath from Hanging. 

Death from hangirig, when the insured is insane, is a death eflected through 
external, accidentai, and violent means, within the meaning of a policy of 
accident inaurance. 

a. Samb— Dbath not Caused bt Bodily Inpirmitt or Diseasb. 

The policy in this case provided that the Insurance should not extend to 
death or disability "which may hâve been caused whoUy or in part by bodily 
infirmities or disease. " Held, that within the intent of the contract, and the 
meaning of the law, the death was caused, not by bodily infirmity or disease, 
but by the act of self -destruction. 

At Law. 

House, Fry é Bahb, for plaintiff. 

Thomas Bâtes, for défendant. 

Dybr, J. On the twenty-third day of May, 1884, the défendant 
Company issued to Edward M. Crandal, since deceased, an accident 
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policy of insuranoe, by which it promised to pay to the plaintiff, who 
■was the wife of the* insured, the sum of $10,000, within 30 days 
after sufïïcient proof that the insured, at any time within the con- 
tinuance of the policy, had sustained bodily injuries, effected throiigh 
external, accidentai, and violent means, within the intent and mean- 
ing of the contract, and the conditions thereunto annexed, and such 
injuries alone had occasioned death within 90 daysfrom the happen- 
ing thereof . It was provided in the policy that the Insurance should 
not extend to death or disability "which may bave been caused wholly 
or in part by bodily infirmities or disease." Further, that no claim 
should be made under the policy if the death or injury should be 
caused by suicide or self-inflicted injuries. 

While this policy was in force, the insured, Edward M. Crandal, 
took bis own life by hanging, and the jury to whom the case was sub- 
mitted for a spécial verdict on the facts, bas found that at the time- 
of the act of self-destruction he was insacy. The question reserved 
for considération by the court, and now to be determined, is whether 
the death was one covered by the policy. The question of liàbility,' 
as it hère arises, upon an accident policy of insurance, seems to be 
one of first impression. Unaided by direct authority, the court is 
called on to détermine, Jirst, whether, under such a policy as this, 
death from self-destruction, occurring when the insured is insane, 
may be said to hâve been caused by bodily injuries effected through 
accidentai means. This question, it will be understood, is hère to be 
considered quite independently of the question whether disease or 
physical infirmity was a promoting cause of death. 

The verdict of the jury was unquestionably right. The case was 
one in which the évidence clearly established the fact of insanity. 
The symptoms of a disordered mind were manifested in the countcr 
nance, conduct, and conversation of the insured. He was sleepless, 
was sometimes unduly excited, then unnaturally depressed. He suf-. 
fered to such an extent from melancholy that he abandoned bis ac- 
customed habits and pursuits. Fondness for family and friends 
changed to indifférence; and, in short, bis reasoning powers and 
self-control appear to hâve been prostrated by the fear of want and 
by morbid impulses and delusions, such as, in this species of insan- 
ity, impel to self-destruction. Upon the facts Bhown,the jury might 
well find that bis judgment, bis volition, bis will, were overthrown, so 
that, in the language of Mr. Justice Nelson, when chief justice of 
New York, in the case of Breasted v. Farmers' Loan ê Trust Co., 4 
Hill, 73, 75, the act of suicide "was no more his act, in the sensé of 
the law, than if he had been impelled by irrésistible physical power." 

Upon the verdict and the facts which sustain it, it may then bé 
assumed that when the deceased took his life it was not his volun- 
tary, rational act. He eould not exercise his natural powers of voli- 
tion, and tbereby control his judgment upon the act he was about tb 
commit. The physical violence, therefore, which terminated his life 
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was the same as if it had corne upon him from sources outside of 
himself, and for which he was nofc responsible.' It was force ema- 
nating, not from the brain and hand of Edward M, Crandal, as a re- 
sponsible, voluntary agent, but force which was uncontrollable, so 
far as lie was concerned, The means employed to produce death 
were external and violent. Were they not also, in a just and true 
sensé, accidentai, if the deceased was so far bereft of his reasoning 
faculties that his act was not the resuit of his will, or of a voluntary 
opération of his mind ? If, in conséquence of his condition of irre- 
sponsibility, the violence which he inflicted upon himself was the 
same as if it had operated upon him from without, then why was 
not the death an accident within the définition of that term as giver 
by Bouvier, namely; "An event which, under the circumstances, i? 
nnusual and unexpeeted by the person to whom it happens; the hap- 
pening of an event without the concurrence of the will of the person by 
whose agency it was caused?" 

No case has been cited where the question, as hère presented, was 
directly in judgment, but there are dicta which afford some aid ic 
reaching a conclusion. In î Amer. Law Eev. 587, 588, varions défi- 
nitions of an accident, as the term is used in insurance policies, are 
given, namely: 

"An accident is ♦ any event which takes place witliout the oversight or ex- 
pectation of the person acted upon or affected by the event.' Ripley v. Kail- 
way Passengers' Assur. Co., 2 Bigelow, Cas. 758; Providence Life Ins. Co. 
V. Martin, 32 Md. 310. It is ' any unexpeeted event which happens as by 
chance, or which does not talie place according to the uaual course of things.' 
North American Ins. Co. v. Burroughs, 69 Pa. St. 43. 'It la something 
which takes place without any intelligent or apparent cause; without des ign, 
and eut of course.'' Mallory v. Travelers'' Ins Co., 47 N. Y. 52. ' Some vio- 
lence, casualty, or vis major is necessarily involved' in the term accident. 
It means, in short, in insurance policies, an injury which happens by reason 
of some violence, casualty, or vis major to the assured, without his design 
or consent, or voluntary co-operation. " 

Similar définitions are given by Mr. Justice Paine in his discus- 
flion of the question in Schneider v. Insurance Co., 24 Wis. 30. 

In Scheiderer v. Insurance Co., 68 Wis. 14, S. G. 16 N. W. Eep. 
47, it was alleged in the pleading that while the insured, who was 
traveling in a railway car, "was in a dozed and unconscious condition 
of mind, and not knowing or realizing what he was doïng," he infolun- 
tarily arose from his seat, and walked uneonsciously to the platform 
of the car, and fell therefrom to the ground; and it was held that 
this constituted a good cause of action upon a policy of accident in- 
surance. Hère, it is true, the injury resulted from falling from the 
car; but since the moving cause was the involuntary act of leaving 
the seat and walking to the platform, the case suggests the inquiry, 
if, for example, a person in a fit of somnambulism, or in delirium, 
not knowing or realizing what he is doing, involuntarily inflicts injury 
upon himself, — that is, by means of his own hand, — and death en- 
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sues, is not such an injury as much the resuit of accident as if, in 
the same circumstances, the injury résulta from other external forces, 
such as falling from the platform of a moving train ? 

In mil V. Insurance Go., 22 Hun, 189, the insured took poison by 
mistake, and died suddenly. The court said that death occurred 
through accidentai means. The taking of the poison was not the re- 
suit of the will or intention of the person, and lyas therefore not his 
voluntary act. Tt was adjudged, however, that the plaintiff could 
not recover, on the ground that the policy contained a clause that the 
Company should not be liable if death should be caused by taking 
poison; and this clause was held to exempt the company from liabil- 
ity, whether the poison was taken intentionally or by mistake. 

In Pierce v. Travelers' Ins. Co., 34 Wis. 395, Mr. Chief Justice 
DixoN, speaking for the court, in interpreting the clause in the policy 
in question in that case, referred to instances of death resulting from 
an act committed under the influence of delirium, — as if the person 
should, in a paroxysm of fever, precipitate himself from a window, 
or, having been bled, remove the bandages, or should take poison by 
mistake, — and observed that deaths thus produced "are more prop- 
erly denominated deaths by accident than deaths by suicide, ♦ * * 
Deaths so caused are held to be deaths by accident, within the mean- 
ing and purpose of policies of Insurance against accident; as where 
a man negligently draws a loaded gun towards him by the muzzle, 
or the servant fills the lighted lamp with kérosène, and the gun is 
discharged and the lamp explodes." 

In Horn v. Life Ins. Co., 1 Jur. (N. S.) 673, the court, in passing 
upon the question whether a policy of insurance upon life is rendered 
void by the suicide of the insured when insane, speaks of such a 
death as just as much an accident as if the insured had fallen from 
the top of a house. 

In Breasted v Farmers' L. db T. Ce, 8 N. Y. 306, it was ob- 
served by the court that "a death by accident, and a death by the 
party's own hand, when deprived of reason, stand, on principle, in 
the same category. In both cases the act is done without a con- 
trolling mind." 

To maintain the position that because his own hand constituted 
the violent means employed by the insured in taking his life, those 
means were not external and accidentai, it is necessary to take a 
distinction between force emanating from the insane person himself 
and force operating independently from without. I can hardly think 
there is ground for such a distinction. The injury and the death 
seem equally fortuitous in both cases, for in neither case is there a 
concurring will which prompts the act. An insane man burns his 
own insured property. The insurer is nevertheless liable for theloss 
unless its contract expressly exempts it from liability, even in case of 
such a buming; this for the reason that the act was not voluntary, 
or done with the assent, procurement, or design of the assured as a 
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rational person. Karow v. Continental Ins. Co,, 57 Wis. 56; S. 
C. 15 N. W. Eep. 27. Although, in the darkness that enveloped 
his mind, the hand of Edward M. Crandal adjuated the fatal noose, 
the act was no more attributable to his voluntary agency than if, as a 
sane man walking the street in the darkness of night, the same fa- 
tality, without co-operation on his part, or even consciousness of 
danger, had overtaken him. Therefore it would seem that, in the 
one case as in the ôther, the death would be attributable to casu- 
alty. 

Additional force is given to this view of the question when we con- 
sider that in cases arising upon life Insurance policies, decided by the 
suprême court of the United States, it has been repeatedly held that 
if the insured, while in the possession of his ordinary reasoning fae- 
ulties, from any motive intentionally takes his own life, sueh death 
is within the proviso on the subject of suicide, and the insurer is 
not liable. On the contrary, if the insured takes his life when in- 
sane, then the death cannot be> said to be "by his own hand," and 
the insurer is liable. And so it would seem to follow that as in the 
latter instance the act of self-destruction is not the act of the party, 
it must be regarded, in a case like the présent, as brought about by 
means which are accidentai, because not the resuit of the concurring 
will of the insured. 

It is to be further observed that in the policy in suit the company 
déclares that it incurs no liability in case of death from suicide or 
self-inflicted injuries. Thus, it appears that the insurer took into 
considération the possibility that the insured might voluntarily, and 
with deliberate intent, — that is, as a sane person, — take his life, and 
in sueh case the death was not to be regarded as covered by the con- 
tract, because not effected by accidentai means. ïhis is the import 
of this clause in the policy. But no provision is made against sui- 
cide when insane; and this also adds force to the view that the con- 
tract is fairly open to the construction contended for by the plaintiff. 
By the term "self-inflicted injuries," as used in the policy, was not 
meant injuries inflicted by the insured upon himself when insane, 
but injuries, self-inflicted, when capable of rational, voluntary action. 

Several cases bave been cited by counsel for the défendant. 
Among them is Harris v. Travelers' Ins. Co., decided by the superior 
court of Chicago in 1868, and referred to in 7 Amer. Law. Eev. 589 ; 
but the point hère involved does not seem to hâve been there raised. 
The deceased was a fireman, who was accidentally buried under a 
falling wall, but was soon resoued without apparent injury, and con- 
tinued his work for three months, when be took poison. In a suit 
to recover the insurance on the ground that the accident rendered 
him insane, it was held that if he was insane on account of the ac- 
cident, the death was too remote to be covered by the policy, which 
included only proximate resuits. It would seem that the plaintiff 
relied upon the original accident as a ground of recovery, and that 
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was h.eld too remote. Another case cited is Pollock v. United States 
Mut. Accident Ass'n, 28 Alb. Law J. 518; but ail that was decided 
in that case was that the défendant was not liable for a death by poi- 
son, because the contract so expressly provided; and in view of that 
provision, it made no différence whether the poison was innocently 
or intentionally taken. There was no question of insanity involved, 
and, moreover, the death was not eaused by "external violence," and 
this was one of the prerequisites to recover, as fixed in the contract. 
In Bayless v. Travelers' Ins. Go., 14 Blatchf. 144, the question of 
insanity did not arise, and it is on the same Une, in principle, 
with Pollock V, United States Mut. Accident Ass'n, supra. 

On the whole, my conclusion is that the death of the insured, Ed- 
ward M. Crandal, resulted from bodily injuries effected through ex- 
ternal, accidentai, and violent means, within the meaning of thepolicy 
in suit. 

Second. Still another and equally interesting question remains to 
be determined. The contention of the défendant is that the death 
in this case was eaused by bodily infirmities or disease, namely, the 
insanity of the insured, and therefore that the plaintifï cannot re- 
cover. As bas been observed, the policy provides that the company 
ehall not be liable if the death be "eaused wholly or in part by bodily 
infirmities or disease." Thepolicy further récites that it isissued in 
considération of the warranties made in the application for insurance, 
and of the premium paid ; and in the application signed by the in- 
sured he makes certain statements of fact, usual in such cases, the 
last of which, numbered 15, is as foUows: 

"I am aware that this insurance will not extend to * * * any bodily 
injury happening directly or indirectly in conséquence of disease ; nor to deatL 
or disability eaused wholly or in part by bodily infirmities or by disease; * * » 
nor to any case, except when the accidentai injury shall be the proximate 
and sole cause of disability or death." 

This is not a warranty of any faet. It is, in effect, merely an ad- 
mission of knowledge on the part of the insured of such limitations 
of liability as may be declared in the policy. As, therefore, it is to 
the policy we must look for those limitations, it is observable that 
the policy does not déclare that the insurance shall not extend to any 
bodily injury "happening directly or indirectly in conséquence of dis- 
ease;" but only that it shall not extend "to death or disability which 
may hâve been eaused wholly or in part by bodily infirmities or dis- 
ease." This, then, is the limitation of liability to be considered, as 
it is expressed in the policy issued and delivered subsequently to the 
application for insurance, rather than the statements on the subject 
contained in the application. The fifteenth clause in the applica- 
tion is not referred to in the policy. Wherein, therefore, it differs 
from the written contract it is no part of the contract. 

The argument of counsel for the défendant is, in brief, that in- 
sanity is a bodily infirmity or disease; that in ordinary life insur- 
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ance cases it is regarded and characterized by the courts as a dis- 
ease, and therefore it is that Insurance companies are held liable in 
cases of suicide when the insured was insane; further, that in the 
case in hand the act of self-destruction was occasioned by the in- 
sanity, and so, that within the meaning of the policy, the death was 
caused by disease. I was much impressed with the force of this 
argument, and if I may use the language of Denman, J., in a case 
hereafter referred to, "but for Winspear v. Accident Ins. Co., 6 Q. B. 
Div. 42, I am not sure but that I should hâve thought the company 
were protected." 

It is true that in cases upon life policies death by an insane sui- 
cide is regarded by the courts as death by disease. As it is expressed 
in Eastabrook v. Union Mut. Life Ins. Co., 64 Me. 224, "death by dis- 
ease is provided for by the policy. Insanity is a disease. Death 
which is the resuit of insanity is death by disease." It is to be borne 
in mind, however, that thèse and similar observations are made in 
a class of cases where the insurance is not spécial but gênerai, and 
where the protection which it is intended to atford covers ail diseases 
and disorders — other than those which may be specially excepted 
— which resuit in death. In the case of a life policy, it may not 
matter whether the disease of insanity or the particular act of self- 
destruction be regarded as the immédiate cause of death. It is the 
life which is insured, and liability arises when death occurs, unless 
the death is within one of the specially excepted cases enumerated in 
the policy. The fact, therefore, that in such cases it is said that 
death which is the resuit of insanity is death by disease does not 
reach the question we hâve hère, which is, wbat, underthe provisions 
of a policy which covers accidents only, was the cause of death ? In 
the sensé of the clauses on the subject in this policy, was the death 
caused by disease, or by the act of violence in question? Althougb 
the words of the policy are, "caused wholly or in part by bodily in- 
firmities or disease," I suppose the true inquiry is, what was the 
actual, proximate cause of death? For, in law, there is but one 
cause. That ii^ the proximate cause, which may either directly or 
indirectly produce the resuit. If the death was caused in part by 
disease, the disease must hâve been a proximate cause of death. 

"One of the most valuable criteria furnished us by the authorities," 
says Mr. Justice Miller, in Insurance Co. v. Tweed, 7 Wall. 44, 
"is to ascertain whether any new cause bas intervened between the 
fact accomplished and the alleged cause. If a new force or power 
bas intervened, of itself sufficient to stand as the cause of the mis- 
fortune, the other must be considered astoo remote." In Insurance 
Co. v. Transportution Ce, 12 Wall 199, it was said by Mr. Justice 
Steono : 

"There is undoubtedly difflculty in many cases attending the application of 
the mâxim, proxîma causa non remota spectatur, but none when the causes 
succeed each other in order of time. In such cases the rule is plain. 
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When one of several successive causes is sufHcient to produce that effect, the 
law will not regard an antécédent cause of that cause, or the causa causons. 
In such a case there is no doubt which cause is the proximate one, within 
the meaning of the maxim. But when there is no order of succession in 
time, — when there are two concurrent causes of a loss, — the predominatiny, 
efficient one must be regarded as the proximate, when the damage done by 
each cannot be distinguished." 

. The cases most nearly in point upon the question hère in judgment 
are Reynolds v. Accidentai Ins. Co., 22 Law T. (N. S.) 820; Win- 
spearv. Accident Ins. Co. 6 Q. B. Div. 42 ; Lawrence v. Accidentai Ins. 
Co., 7 Q. B. Div. 216 ; and Scheffer v. Railrond Co., 105 U. S. 249. 

Although it may extend this opinion to greater length than is de- 
sirahle, it seems necessary to give attention to thèse cases somewhat 
in détail. 

In the Reynolds Case the facts were that Thomas Humphrey ef- 
fected with the défendant Company "a policy of insurance, whereby 
it was declared that if, during the continuance of such policy, the 
said Thomas Humphrey should reçoive or sufïer bodily injury from 
any accident or violence, in case such accident or violence should cause 
the death of the said Thomas Humphrey within three calendar months 
after the occurrence of such accident or violence, the full sum of 
three hundred pounds should be payable to the personal représenta- 
tives, etc. : provided, also, and it is hereby expressly agreed and de- 
clared, that no claim shall be payable by the said company under the 
policy in respect of death or injury by accident or violence, unless 
such death or injury shall be occasioned by some external and mate- 
rial cause operating upon the person of the said insured, and unless, in 
the case of death, as aforesaid, such death shall take place from such 
accident or violence within three calendar months," etc. Itappeared 
that Humphrey, while the policy was in force, went into the sea to 
bathe. While in a pool about one foot deep he became suddenly in- 
sensible from some unexplained internai cause, and fell into the water 
with his face downwards. A few minutes atterwards he was found 
lying dead, with his face in the water, and water escaped from his 
lungs in such a manner as to prove that hehad breathed after falling 
into the water. The question for the opinion of the court was 
whether the death of Humphrey occurred in a manner entitling the 
plaintiff, as his executor, to receive the sum of iESOO under or by vir- 
tue of the policy. Bosanquet, for the défendant, argued that "if a 
man is pushed into the water, or forcibly held down in it, his death 
then résulta from violence, within the meaning of the policy. If a 
man accidentally falls into water, and is drowned, his death results 
from accident; but if a man falls down in ajit in a shallow pool, and 
is drowned, his death is the resuit, not of accident or of violence, but 
of the fît, even though the immédiate cause of death be, as hère, suf- 
focation by drowning." WiLLEs, J., said: "In this case the death re- 
Bulted from the action of the water on the lungs, and from the consé- 
quent interférence with respiration. I think that the fact of the de- 
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ceased falling in tke water from sudden insensibîlity was an accident, 
and consequently that our judgment must be for the plaintiflf." It 
is to be observed of this case that it has only a gênerai application 
to the question under considération, beeause the proviso in the policy 
contained no such condition as we bave hère in relation to disease 
as a cause, in whole or in part, of death. 

In the Winspear Case the facts were that W. eflPected an Insur- 
ance with the défendants against accidentai injury, and by the terms 
of the policy the défendants agreed to paythe amount insuredto W.'s 
légal représentatives, should he sustain "any personal injury caused 
by accidentai, external, and visible means," and the direct effect of 
such injury should cause his death. The policy also contained a 
proviso that the Insurance should not extend "to any injury caused 
hy or arising from natural disease or weakness, or exhaustion con- 
séquent upon disease, * * * or to any death arising from disease, 
althougk such death may hâve been accelerated hy accident." During the 
time the policy was in force, and while W. was crossing a stream, be 
was seized by an epileptie fit, and fell into the stream, and was 
drowned while suffering from the fit, but he did not sustain any per- 
sonal injury to occasion death other than drowning. Hère it was 
argued that there would bave been no drowning had the insured not 
had an epileptie fit; that it was the fit which caused the drowning; 
and that the death, therefore, was from an injury caused by the fit; 
just as it is argued in the case at bar that there would hâve been no 
suicide had the insured not been insane;' that it was the insanity 
which caused the suicide, and that, therefore, the death was from an 
injury caused by insanity. But Lord Colbridgb, G. J., said: 

"I am of opinion that this judgment should be affirmed, and that on very 
plain grounds. It appears to be clear from the statement in this case that the 
insured died from drowning in the waters of the brook, while in an epileptie 
fit, and drowning has been deeided to be an injury beeause, in the words of 
this policy, caused by ' accidentai, external, and visible means.' I am, there- 
fore, of opinion that the injury from which he died was a risk covered by 
this policy; and the only question, then, remaining is whether the case is 
within the proviso which provides that the insurance ' shall not extend to 
death by suicide, whether felonious or otherwise, or to g,ny injury caused 
by or arising from natural disease or weakness or exhaustion conséquent 
upon disease.' It is certainly iiot within the first part of this proviso beeause 
the death was not so occasioned. Neither does it appear to me that the cause 
of death was within those latter words of the proviso. The death was, not 
caused by any natural disease, or weakness or exhaustion conséquent upon 
disease, but by the accident of drowning. I am of opinion that those 
words in the proviso mean what they say, and that they point to an injury 
caused by natural disease; as if, for instance, in the présent case, epilepsy 
had really been the cause of the death, The death, however, did not arise 
from any such cause, and those words hâve no application to the case, and 
therefore the judgment of the exchequer division must be afBrmed. " 

This case, in its facts and upon principle, appears to be directly 
in point; for if there the death was not in a légal sensé caused by 
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the fit, î)ut by the drowning, so hère it was not caused by the însan- 
ity or disease, but by the aet of self-destruction. 

In the case of Lawrence there was a policy of insurance againat 
death from accidentai injury, which contained the following condi- 
tion: 

"TIjis policy insures payment only in case of injuries accidentally occur- 
ring from inaterial and external cause operating upon the person of the in- 
sured, where such accidentai injury is the direct and sole cause of death to 
tlieinsured; * * * but it does not insure in case of death arising fi-om 
Jtts, * * * or auy disease whatever arising hefore or at the time or fol- 
lowing such accidentai injury, (whether conséquent upon such accidentai in- 
jury or not, and whether causing such death directly or jointly with such ac- 
cidentai injury.)" 

The insured, while at a railway station, was seized by a fit, and 
fell off the platform across the railway, and an engine and carriages 
passed over bis body aad killed him. The falling forward of the in- 
sured ofif the platform was in conséquence of bis being seized with a 
fit or sudden illness, and but for such fit or illness he would not 
hâve suffered injury and death. Dknman, J., following the authority 
of Winspear v. Accident Ins. Co., held the company liable. Will- 
iams, J., placed bis concurring opinion upon the following grounds : 

"The whole case dépends on the true construction of the words in the pro- 
viso, because in this case the deceased person, having fallen down accident- 
ally in a fit from the platform of the railway on to the rails, was, while lying 
there, accidentally run over by a train that happened at that moment unfor- 
tunately to come up, and he was undoubtedly killed by the direct external 
violence of the engine upon bis body, which caused his death immediately. 
ïhe question arises whether, according to the true construction of the pro- 
viso, it can be said that this is a case of a death arising from a fit; because, 
if this death did not arise from the fit, according to the true construction of 
the policy, the remainder of the clause does not come into existence at ail, and 
is inapplicable. It seeras to me that the well-known maxim of Lord Bacon, 
which is applicable to ail departraents of the law, is directly applicable in this 
case. LordBAOON's language in his Maxiins of the Law, reg. 1, runs thus: 
'It were infinité for the law to consider the causes of causes, and their impul- 
sionsoneof another; thereforeit conteuteth itself with the immédiate cause.' 
Therefore Isay, according to the trueprinciple of law, Imustlook at onlythe 
immédiate and proximate cause of death; and it seems to me to be impracti- 
cable to go back to cause upon cause, which would lead us back ultimately 
to the birth of the person; for had he not been born, the accident would not 
hâve happened. The truemeaning of this proviso is that if the death arose 
from a fit, then the company are not liable, even though accidentai injury 
contributed to the death in the sensé that they were both causes which op- 
erated jointly in causing it. That is the meaning, in my opinion, of this 
proviso. B^t it is essential to that construction that it should be made eut 
that the fit was a cause in the sensé of being the pi-oximate and immédiate 
cause of the death, before the company are exonerated; and it is not the less 
so because you can show that anotlier cause intervened and assisted in the 
causation." 

Thus it appears that although the proviso in the policy in that case 
was that if the death should arise from a fit the company should not 
be liable, even though accidentai injury contributed to the death by 
v.27F.no.l — 4 
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operating jointly with the fit, it was nevertheless held essential to 
show that the fit was a cause in the sensé of being the immédiate 
cause of death, in order to exonerate the company. 

Scheffer v. Railroad Go., supra, only has application hère by way 
of analogy. In that case a passenger on a railway car was injured 
by a collision of trains, and, becoming thereby disordered in mind 
and body, he, some eight months thereafter, eommitted suicide. It 
was held, in a suit by bis pèrsonal représentatives against the rail- 
way company, that bis own act was the proximate cause of his death, 
and that, therefore, thore could be no recovery. 

Âlthough it may be said that Crandal would net hâve eommitted 
suicide had he not been insane, and so that the insanity was a pro- 
moting cause of death, upon the reasoning and autbority of the cases 
referred to, the conclusion seems ùnavoidable that the act of self-de- 
struction must be regarded, within the meaning of the policy, as the 
true and proximate cause of bis death. Quite against my first im- 
pressions when the case waa submitted, I am constrained to hold, 
upon deliberate considération, that the plaintiff is entitled to recover. 
If I am wrong in my conclusions, it is a gratification to know that 
the case is one that may be taken to the suprême court for ita judg- 
ment, and in which the error, if error has been eommitted, may be 
there corrected. 

Judgment for plaintiff on the verdict. 



Banks & Bros. v. West Publishing Co. and another.' 

(Circuit Court, D. Minnesota. April, 1886.) 

COFTRTGHT— RtGHT DP StATE IN OPINIONS OP JUDGKS. 

Whether a state, by virtue of the common law, has, or by the copyright acts 
of congress can acquire, any property right in the opinions of the judges of 
its suprême court, discussed, but not decided. 

Samb— Reports of Jddiciai, Opinions— What Pbotected. 

It is in accordance with sound public policy, in a commonwealth where 
every person is presumed to know the law, to reçard the authoritative expo- 
sitions of the law by the regularly constituted judicial tribunals as public 
property, to be published freely by any one who may choose to publish them, 
and sucii publication may be of everything which is the work of the judges. 
The copyright of the volume does nol interfère with such f ree publication, as 
it protects only the work of the reporter. 

Same— Publication op Iowa Décisions — Statutbs and Contract Con- 

STRUED. 

The Iowa statutes of 1873 and 1880, and the contract made with complain- 
ant under the autbority of the act of 1880, construed, and held that the opin- 
ions of the judges of the suprême court of that state are free to ail; that the 
copyright to be obtained for the beneflt of the state was intended to protect 
only the completed volumes; and that no right of complainant is violated by 
the publication of the opinions by another publisher in advance of tJie offi- 
ciai reports. 

• Eeported by Eobertson Howard, Esq., of the St. Paul bar. 
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In Equity. 

This is a suit brought hj the compîaînants to restrain the défend- 
ant from publishing the opinions of the suprême court of iowa, the 
complainants claiming that the exclusive right of such publication is 
vested in them. The Northwestern Eeporter, in which are published 
thèse opinions, as well as those of the suprême courts of other north- 
western states, was first issued by the défendant in 1879, and bas 
been since a continuons weekly publication. It is this publication of 
opinions which the complainants' seek to enjoin. The exclusive right 
of complainants is claimed by virtue of a contract with the state of 
Iowa of date July 8, 1880, fuU compliance with whose terms is alleged. 
Thfi statute, chapter 60, Laws Iowa 1880, under which the contract 
was made, and such portions of the laws of 1873 as define the duties 
of clerk and reporter in respect to the opinions and Eeports, are as 
foUows : 

Whereas, by the provisions of chapter 60 of the Acts of the Eighteenth 
General Asserably of the state of Iowa, the executive council is authorized 
to contract for the printing and publishing of the reports of the opinions of 
the suprême court of Iowa; and whereas, the said executive council, in ac- 
cordance with the provisions of section 4 of said chapter, did publish in six 
différent newspapers, published in différent localities in the said state, weekly 
for six weeks, commencing on the first week in April, A. D. 1880, a notice 
to the effect that sealed proposais would be received at the office of the secre- 
tary of state, for stereotyping, printing, publishing, and seUing the said Re- 
ports for the term of eight years, from the first day of June of said year, at 
a certain rate per volume, to bestated in said proposais, the bids to be received 
on or before 12 o'clock, noon, of May 31, 1880; and whereas, Banks & Bros., 
before the said flrst day of June, 1880, and af ter the publication of said notice, 
to-wit, on the thirty-flrst day of May, 1880, did, before noon of said day, in 
accordance with said notice and the law, deposit with the secretary of state 
their sealed proposai as folio ws: 

"To enter into a contract for stereotyping, printing, publishing, and selling 
the reports of the décisions of the suprême court of Iowa for the term of 
eight years from the first day of June, 1880, as required by and subject to the 
provisions of chapter 60 of the Eighteenth General Assembly of Iowa, the 
same being an act entitled 'An act to provide for the stereotyping, printing, 
publishing, and sale of the Suprême Court Reports, and to repeal sections 
155, 156, 157, and 160, c. 4, tit.3, of Gode, and to fix the salary of the suprême 
court reporter,' for the sum of ninety-four cents per volume; and we attach 
hereto the receipt of the treasurer of the state of Iowa, showing that we 
hâve, in compliance with section 6 of said act, deposited with him' the sum 
of one thousand dollars, to be forfeited to said state of Iowa on failure to 
enter into said contract, as required by said act. 

"Banks & Buothees, 

"Per Joseph G. Jennings, 

"Attorney in Fact." 

— Therefore, know ail men by thèse présents, that, in considération of the fore- 
going premises, said Banks & Bros, hereby agrée with the state of Iowa that 
they will stéréotype, print, publish, and sell the reports of the suprême court 
of the state of Iowa, in accordance with the provisions of said chapter 60 ol 
the Acts of the Eighteenth General Assembly, said chapter being herein re- 
ferred to as a part hereof, for the term of eight years from and after the flrst 
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day of June. 1880. Safd Banks & Bros, furfcher agrée to deliver to the secre- 
tary of state, at the capitol, at Deâ Moines, 250 copies of each volume of aaid 
Heports free of cost of publication or delivery, at the earliest practicable time, 
and within 60 days after the delivery of the manuscript for any one copy of 
suoh Reports to them ; that they will stéréotype the same, and at ail times keep 
said Reports on sale in the state of lo wa to résidents of said state, for actual use, 
at the priée of 94 cents per volume, in suitable quantity, in the city of Des 
Moines; that they will fumish the state any number of additional copies that 
may be required for its own use, at said price, and will procure new stéréotype 
plates vvhenever the original plates shall become def aced or destroyed. ïhe said 
Banks & Bros, further agrée that they will not take out in their own name, 
nor in the name of any other person than the secretary of state of the state 
of lowa, a copyright for any one of the volumes published under this contract, 
but that they will take out the copyright in the name of the secretary of state 
as aforesaid; and they hereby covenant that, in case they should take out a 
copyright for any one of said volumes in the name of any other person than 
said secretary of state, they will forfeit and pay to the state of lowa the sum 
of $2,000 for each breach of this contract. Said sum of $2,000 is hereby 
agreed on as liquidated damages for each breach of said covenant. 

It is further agreed by the said Banks & Bros, that if it is determined in 
any action on their bond, given for the faithf ul performance of this contract, 
that they hâve failed in any respect to comply with the provisions of said 
ohapter 60, or of this contract, the executive couneil may déclare the contract 
forfeited; and that upon such forfeiture so declared they will, upon demand, 
transf er to the secretary of state of the state of lowa, for the use of said state, 
the stéréotype plates of each volume of said Reports published under this con- 
tract, or, in default, will pay to the treasurer of the state of lowa $2,000 for 
each of such volumes, as liquidated damages for failure to make such transf er. 

It is agreed on the part of the state of lowa that the reporter make a volume 
as provided for in section 1 of said chapter 60, — copies of such opinions, 
with syllabus, with statement of facts involved, and légal propositions made 
by counsel in the arguments, with authorities cited, — and within 20 days 
after the proof-sheets for a volume are furnished to said reporter at his office 
in Des Moines, lowa, by said Banks & Bros., it is agreed that said reporter 
shall furnish to the said Banks & Bros, an index and table of cases to such 
volume. 

The said Banks & Bros, further agrée to furnish to the reporter, as soon as 
they may be issued, two copies of the revised proof-sheets of the opinions, 
head-notes, indexes, and table of cases of each volume, for correction and ap- 
proval by the judges of the suprême court, and will cause such corrections to 
be made as indicated by the judges. 

It is further agreed and understood that each of said volumes of Reports 
shall contain not iess than 750 nor more than 800 pages, exclusive of table 
of cases and index, and said Banks & Bros, further undertake and agrée that 
the workmanship and quality of material in said volumes of Reports pub- 
lished by tliem under this contract shall in every respect be equal to that of 
the flrst issue of volume 40 of lowa Reports; and, further, that each of said 
volumes published under this contract shall be approved and accepted by a 
majority of the judges of the said suprême court of lowa. 

It is further agi'eed that the said Banks & Bros., their successors and as- 
signs, shall hâve the right to the exclusive publication and sale of each of 
said volumes of Reports so long as they shall in ail respects comply with the 
requirements of the act hereinbefore mentioned in respect to the character, 
sale, and priée of such volume, and the copyright of the Reports published 
under this contract shall rest in the secretary of state for the beneflt of the 
people of the state of lowa, in accordance with section 2 of said act. 

In VI itness whereof, the said Banks & Bros, and the executive couneil of 
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the state of lowa hâve hereunto set our hands this eiglith day of July, A. D. 
1880. Banks & Brothers. 

Signed and witnessed, as to Banks & Bros., June 24, 1880. 

Joseph 6. Jennings. 
John H. Geab, Governor. 
J. A. HuLL, Secretary of State. 
B. E. Sherman, Auditor of State. 
Geo. W. Bemis, Treasurer of State. 

{Title m., lowa Code 1873, page 26.) 

Chapter 2. 

of the clerk of the supreme court. 

Sec. 146. The office of the clerk of the suprême court shall be kept at the 
.seat of government, and he shall keep a complète record of ail proceedings 
of the court. 

Sec. 147. He must not allow any written opinion of tho court to be re- 
nioved from his office except by the reporter, but shall permit any one to ex- 
amine or copy the same, and shall, when required, make a copy and certify 
to the same. 

Sec. 148. He shall promptly announce by letter any décision rendered to 
one of the attorneys of each side when such attorneys are not in attendance 
at the place of court. 

Sec. 149. He shall record every opinion rendered by the court as soon as 
filed, and shall perform ail the duties pertaining to his office. 

Chapter 4. ^ 

of the supreme court reportee. 

Sec. 154. When the opinions filed at any term of the suprême court are re- 
«orded by the clerk, the reporter may take and retain the same for a period 
not exceeding four months, to prépare a report therefrom, but within such 
time they shall be returned to and remain in the office of such clerk. 

Sec. 155. He shall, as soon as practicable after a case is decided, prépare 
for publication a syllabus of the opinion, a brief abstract of the facts involved, 
and a statement of the légal propositions raade by counsel in the argument; 
but the argument shall not be reported at length. 

Sec. 156. As of ten as there shall be sufflcient matter to constitute a volume 
of 600 pages, exclusive of the index and table of cases, the reporter shall ar- 
range the same, with a table of cases and an index, and publish the same in 
a manner and style as neat and substantial as that of the thirteenth volume 
of lowa Reports; but the suprême court may increase the size of the volumes 
when necessary. ïwo volumes only shall be published in a year. 

Sec. 157. The secretary of state shall take for the use of the state 500 cop- 
ies of each volume of such Keports as soon as published, upon présentation 
of a certificate signedby a majority of the judges of the suprême court, show- 
ing that such volume is prepared and published as provided in this chapter; 
and shall exécute a receipt therefor; upon présentation of which the auditor 
of state shall draw a warrant on the state treasury in payment for the same 
atthe rate of flve dollars per volume. None of said volumes ahall be sold 
or dispOîied of before the same hâve been approved by the judges aforesaid. 

Sec. 158. The copyright of ail IJeports prepared or published after the first 
day of January, A. D. 1875, shall be the property of the state. But the re- 
porter shall own the copyright of ail Reports published before that time, and 
the suprême court may order the publication of a new édition of any volume 
of -which the copyright is owned by the reporter when the public interest re- 
quires it, and may require compliance therewith within six months by an or- 
der entered of record; and if the reporter neglects or refuses to comply with 
such order, then such copyright shall be forfeited to the state. 
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Sec. 159. The copies received by the secretary of state shall be disposed of 
by him as follows: Two copies of each volume tothe library of congress and 
the library of the suprême court of the United States; one copy to the library 
of each state and territory in the United States, to each judge of the suprême, 
district, and circuit courts, to the clerk of the suprême court, and attorney 
gênerai; flfty copies to the state library, to be and remain tlierein as a part 
thereof ; and one copy to each county in the state; and twenty copies to the 
law department of the state university; and twenty copies tothe state histori- 
cal Society for exchange in sueh manner as the proper officers thereof think 
advisable; and the remaining copies, together with ail Reports now in tlie 
office of governor, secretary, auditor, treasurer of state, and register of the 
land-offlee, and superintendent of public instruction, shall be used by the 
trustées of the state library in exchange for such books on law or equity, or 
Reports of other states, as they may sélect. Ail books received by such ex- 
change shall be deposited in and become a part of the state library. 

Sec. 160. ïhe reporter shall f urnish reports to any person desiring the same, 
at a rate not exceeding flve dollars for each volume. For a violation of this 
section, and upon conviction thereof, he shall be flned two hundred dollars. 

(Aot of 1880.) 

Chaptek 60. 

supreme court reports. 

An act to provide for the stereotyping, publishing, and sale of the Suprême 
Court Reports, and to repeal sections 155, 166, 157, and 160, c. 4, tit. 3, of 
the Code, and to flx the salary of the suprême court reporter. 
Be it enaoted by the General AssemUy of the State of lowa : 

Section 1. ïhat within 60 days after sufflcient opinions are announced to 
make a volume, as herein provided, the suprême court reporter shall furnish 
and deliver, at his ofllce in Des Moines, lowa, to the person, persons, or cor- 
poration having the contract with the state for publishing the same, copies 
of such opinions; and with each opinion a syllabus, a brief statement of the 
facts involved, and the légal propositions made by eounsel in the argument, 
with the authorities cited. But the argument shall not be reported at length; 
and within 20 days after the proof-sheets for a volume are furnished to him 
by the publishers, at his office in Des Moines, lowa, he shall furnish to said 
publishers an index and table of cases to such volume. The publishers shall 
furnish to the reporter, without delay, as soon as they shall be issued, two 
copies of the revised proof-sheets of the opinions, head-notes, indexes, and 
table of cases of each volume, for correction and approval by the judges of 
the suprême court, and shall cause such corrections to be made as shall be 
indicated thereon by said judges. Each of said volumes shall contain not 
less than 750 nor more than 800 pages, exclusive of table of cases and index, 
and the workmanship and quality of material shall in every particular be 
equal to the flrst issue of volume 40 of the lowa Suprême Court Reports, and 
shall be approved and accepted by a majority of the judges of the suprême 
court. 

Sec. 2. The copyrights of ail the suprême court reports hereafter published 
shall vest in the secretary of state for the beneflt of the people of this state; 
but this shall not be construed to prevent the contracter by whom any vol- 
ume is published, his représentatives, or assigns, from continuing the exclu- 
sive publication and sale of such volume so long as he or they shall, in ail re- 
spects, coraply with the requirements of this act in respect to the character, 
sale, and priée of such volume. 

Sec. 3. The suprême court reporter shall hâve no pecuniary interest in 
such reports, but the same shall be published under the contract to beentered 
into by the executive council with the person, persons, or corporation who 



BA:NK3 V. WEST PUBLISHING CO. 65 

shall agrée to publish and sell the same on the terms most advantageoiis to 
the people of this state, at a priée not to exceed two dollars par volume of 
the size and quality as provided for in this act. And if any such volume 
shall, in any way, or from any cause, contain more than 800 pages, no in- 
creased or additional priée shall be ehârged therefor. 

Sec. 4. ïhe executive council shall. comraencing in the first week in April, 
A. D. 1880, and every eight years thereafter, advertise weekly in six différent 
newspapers in difEeient localities in this state, for the term of six weeks, that 
sealed proposais will be recèived at the office of the secretary of state for print-- 
ing, publishing, and selling the said Iteports for the term of eight years next 
at'ter the flrst day of June of aaid year, at a certain rate per volume, to be 
stated in said proposai, not exceeding the maximum price flxed by this act, 
and in accordance with the provisions of this act. 

Sec. 5. Each bidder shall deposit with the state treasurer the sum of $1,000 
before making his proposai, to be forfeited to the state in case he shall not 
naake acontract according to his proposai if accepted, and according to the re- 
quirements of this act, and shall take a receipt from said treasurer, and de- 
posit the same with his proposai, and upon entering into the contract herein 
provided, or upon the proposai being rejected, the said sum shall be returned. 

Sec. 6. The successf ul bidder shall enter into a contract that he will pub- 
lish the Suprême Court Keports of the state, of the quality, style, and ciiar- 
acter in ail respects as set out in section 1 of this act; that he will publish 
and deliver to the secretary of state, at the capitol in Des Moines, 250 copies 
free of cost for publication or delivery, at the earliest practicable time, and 
within 60 days after tlie delivery of the manuscripts for any one copy of such 
Reports to the publisliers; that he will stéréotype the same, and at ail tiraes 
keep the same on sale in the state of lowa to résidents of this state for actual 
use at the contract price, in suitable quantities, in the city of Des Moines; 
that he will furnish the state any number of additional copies that may be 
required for its own use at the contract price, and procure new stéréotype 
plates whenever the original plates shall become defaced or destroyed ; and 
the said contract shall f ully provide for the carrying into effect of ail the pro- 
visions of this act, and shall be made within 30 days after he is notified of 
the acceptance of his proposai. 

Sec. 7. The successf ul bidder shall, at the time of making his contract, ex- 
écute and file with the treasurer of state a bond in the pénal sum of $10,000, 
conditioned to tulfill such contract in ail particulars, with at least two suf- 
ilcient sureties, résidents of this state, to be approved by the executive coun- 
cil of the state. Such bond shall, by its terms, be the joint and several obliga- 
tions of the persons executing it. If the successful bidder shall fail to com- 
plète his contract, or shall forfeit the same for any cause, the executive 
council shall relet the contract as soon thereafter as practicable, in the man- 
ner provided in this act: provided, however, that such bidder, in lieu of sure- 
ties to such bond, may deposit therewith bonds of the United States, payable 
to the bearer, amounting to not less than ,$10,000. 

Sec. 8. The contract of the successful bidder required by this act shall con- 
tain, among others, the foUowing covenants on his part: First. That lie will 
not take out in his own name, nor procure to be taken out in the name of any 
person other than the secretary of state of this state, a copyright upon any 
volume of the Suprême Court Reports published under such contract; and 
that, upon any breach of this covenant, he will pay to the treasurer of this 
state the sum of $2,000 as liquidated damages, hecond. That in case it shall 
be determiiied in any action upon the bond of such contractor that he bas 
failed in any respect to comply with the provisions of this act or his contract, 
the executive council may déclare the contract forfeited; and that, uponsuch 
forfaiture so declared, such contractor will, upon demand, transfer to the sec- 
retary of state of this state, for the use of the state, the stereotyped plates 
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of each volume of such Reports published under suct contract, or, In default 
thereof, will pay to the treasurer of this state $2,000 for each such volume, 
as liquidated damages for a failure to make such transfer; and such faihire 
shall be deemed a breach of the conditions of sucli bond, and such liquidated 
damages may be recovered by action on such bond. 

Sec. 9. ïhe suprême court reporter shall receive as his compensation for ail 
services up to the first day of July, 1880, such sums as shall be paid to him 
by the state under existing laws toi the publication of the Suprême Court 
Reports up to and including volume 51. Aiter the first day of July, 1880, 
the suprême court reporter shall receive an annual salary of $2,000, payable 
quarterly, upon the certiflcate of the judges of said court that he bas prop- 
erly performed the duties of reporter, as required by this act. 

Sec. 10. Sections 155, 156, 157, and 160, c. 4, tit. 3, of the Code, and ail 
acts and parts Of aets conttieting with the provisions of this act, are hereby 
repealed: provided, that the passage of tliis act shall not be construed to at- 
fect the publication of the Suprême Court Reports up to and including vol- 
ume 51 ; but in ail other respects the provisit>ns of this act shall be in force 
frora the tirae it takes elïect, as hereinafter provided. 

Sec. 11. This act, being deemed of immédiate importance, shall take effect 
and be in force from and after its publication in the lowa State Register a,nd 
the lowa State Leader, newspapers published at Des Moines, lowa, anything 
in section 33 of the Code to the contrary notwithstanding. 

Approved March 18, 1880. 

Cole, McVey é Glarke, for complainants. 

Geo. B. Youiig and Henry J. Horn, for défendant West Pub. Co. 

Wright, Cummins é Wright, for défendant G. B. Pray. 

Bebwee, J. The complainants insist that the state owns, — îs the 
"proprietor," within the meaning of the term as found in section 
4952, Rev. St., of tlje opinions of its judges; that as proprietor it may 
take out a copyright in those opinions; that chapter 60, Laws 1880, 
provides for such copyright; and that the contract transfers the ben- 
efit thereof to complainants. They further insist that if not within 
the scope of the act of congress, the state has a common-law property 
right in the opinions of its judges; that it can détermine how they 
shall be published; and that having contraeted with complainants 
for exclusive publication, the courts should protect them in the en- 
joyment of this property right. The défendant insists that there is 
no such thing as a copyright or other property right in the opinions 
of tne judges ; deny that the state ever contemplated claiming or con- 
tracting for any exclusive right of publication of the opinions; and 
claim, further, that if complainants ever had any rights, their lâches 
hâve been sucli as to prevent the interférence of a court of equity. 
Obviously, thèse cross-contentions présent three important ques- 
tions : First. The nature and extent of the rights of a state in the 
opinions of its judges. Second. What has the state by its législation 
asserted, and what by its contract did it transfer to the complain- 
ants? 'Third. To what extent are complainants, by their conduct, 
estopped from the remedy sought? 

1 . Has the state, either by virtue of the common law or the copyright 
acts of congress, any property right in the opinions of the judges of 
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the suprême court? If this question was submitted tome as a new 
question independent of prier adjudications, I should unhesitatingly 
answer it in the négative. If such right exists, it carries witù it the 
right of withholding publication. But it is a maxim of universal 
application that every man is presumed to know the law, and it 
would seem inhérent that freedom of access to the laws, or the of- 
ficiai interprétation of those laws, should be co-extensive with the 
sweep of the maxim. Knowledge is the only just condition of obé- 
dience. The laws of Eome were written on tablets and posted, that 
ail might read, and ail were bound to obédience. The act of that 
emperor who oaused his enactments to be written in small letters, on 
small tablets, and then posted the latter at such height that none 
could read the letters, and at the same time insisted upon the raie 
of obédience, outraging as it did the relations of governor and gov- 
erned under his own System of govemment, bas never been deemed 
consistent with or possible under ours. This claim seems to rest 
upon the idea that the state, as an entity independent of its citizens, 
or as a whole combined of ail its individuals, bas a property right in 
the laws and judicial opinions outside of and beyond that vested sep- 
arately in each citizen. I conceive this to be an error. Eaoh citi- 
zen is a ruler, — a law-maker, — and as such bas the right of access to 
the laws he joins in making and to any officiai interprétation thereof. 
If the right of property enters into the question, he is a part owner, 
and as such cannot be deprived of equal access by his co-owners. 
Could a majority of a législative assembly debar the minority from 
participation in the délibérations or a knowledge of the action of the 
assembly? The majority may bind the minority to the action it 
détermines, but cannot withhold knowledge thereof. So, the major- 
ity of the citizens of a state — in a larger sensé, the law-makers — may 
détermine the conduct of ail; but can knowledge of what is deter- 
mined be withheld. This, of course, is more emphatically true as to 
the statutes, but also true as to judicial opinions, which, though not 
laws, are officiai interprétations of law. The mère judgment for or 
against the plaintif of course décides the case; but that often fur- 
nishes little insight into the questions considered and determined. 
The opinions, at least those of the highest tribunal, are always con- 
sidered as officiai interprétations of law, both statute and common, 
and as such binding upon ail citizens. The same argument which 
supports the state's claim of property in judicial opinions supports 
that of property in statutes. Thci state pays the judges, and there- 
fore owns the product of their officiai toil. The same is troe as to 
legislators. But though such would be my views in the absence of 
prior adjudications, I find that the English courts generally sustain 
the crown's proprietary rights in judicial opinions. 

The first case in the order of time was that of Atkins v. Stationers* 
Co., decided in the eighteenth year of Charles II., being the year 
1666. Atkins, having a patent from the crown, claimed the exclusive 
right to print law books. The défendants had printed EoUes' Abridg- 
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ment. A hiïl was bronght by the plaintiff asking an injunction, 
«rhich the lord chancellor granted. The case was appealed to the 
house of lords. It was there argued that law reports were the king'a 
property because he pays the judges who pronounce the law. The 
house of lords took this view of the case, and afîSrmed the decree be- 
low. The case will be found reported in Carter's Eeport, page 89. 
On page 91 of the opinion it is said : "The salaries of the judges are 
paid by the king, and the reporters in ail courts at Westminster were 
paid by the king formerly." 

The next case was that of Roper v. Streater, decided in the year 
1672, cited at length in 6 Bac. Abr. 507, and in 10 Mod. 106, and 
in 2 Show. 260. Eoper parchased of the executors of Croke a third 
part of his reports. Défendant, Streator, had a patent or copyright 
from the king, and printed thèse reports. Eoper brought action 
against the défendant for wrongfully printing the reports. Défend- 
ant, Streator, pleaded the king's grant as an owner of the copyright, 
the question being whether the king or Croke was the owner of the 
reports. The case was decided in the court of king's bench in favor 
of the plaintiff, and appeal was taken to the house of lords, and the 
judgment of the king's bench was reversed, upon the ground that the 
king was the owner of the copyright, and that the executors of the 
author of the reports could convey nothing. See 4 Burr. 2316; 6 
Bac. Abr. 507. 

In the case of Company of Stationers v. Parker, reported in Skin- 
ner's Eeports, 233, Holt, who argued the case for défendant, said, on 
page 236, that he agreed that the king had power to grant the print- 
ing of books concerning religion and law. 

In the case of Basket v. University of Cambridge, reported in 1 
W. Bl. 105, and decided in the year 1758, the court of king's bench 
held that the right to print the acts of parliament belonged to the 
king. Hale, G. J., in deciding the case, said: "So the year-books, 
taken at the expense of the crown, gave the king the property by 
purchase." The chief justice in this case gives the history of the 
king's right to print and publish certain books at great length, and 
says : "The king claimed copyrights of acts of parliament before the 
grant of Henry VIIL, and the copyright of the king was still asserted 
as well to books of religion as acts of parliament;" and in conclusion, 
on this subject, the lord chief justice says: "The crown, therefore, 
has no prérogative at common law over the art of printing, but is 
merely entitled to espeeial copyrights." 

In the case of Eyre v. Carnan, decided in 1781, and reported in 5 
Bac. Abr. 509, the lord chief baron says: "In the case of Basket v. 
University of Cambridge it was held that the right of printing acts of 
parliament rests in the king." 

In the case of Millar v. Taylor, 4 Burr. 2305, the copyright of the 
king to ail reports and acts oî parliament was f uUy afi&rmed by Lord 
Manspield in a very elaborate and able opinion. 

Shortt, in the Law of Copyright, on page 36, states that the ex- 
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clusive right was vested in the king to print the reports of judicial 
proceedings, statutes, orders of the privy council, translation of the 
Bible, etc. He further says that the claim of the crown tothiscopy- 
right has by some been based upon the right of property, by others 
on naked prérogative ; by others on the ground that the expense of 
the publication is borne by the crown ; as to the Bible, that the sov- 
ereign is the head of the church. Some of the décisions place the 
right upon the crown, that the crown is bound to see that correct 
copies of the Bible, laws, and judicial opinions arefurnished the peo- 
ple. Others that the crown pays the judges who pronounce the opin- 
ions. Blackstone rests the right on grounds of political and public 
convenienee. The king, he says, as executive magistrate, possesses 
the right of promulgating to the people the acts of state and govern- 
ment. See 2 Bl. Comm. 410. 

In view of this consensus of opinion on the other sidè of the waters, 
of the fact that the comrnoh law is in force in this country so far as 
compatible with our System of government and the condition and 
wants of Society, and that a mare change in the locus of the govern- 
ing power from the crown to the people ought not to work material 
change in the extent of that power, it may be that due regard for set- 
tled law forbids a décision in accord with the views I bave expressed. 

It is worthy of remark, however, that on this side of the waters the 
proprietary right of the state in statutes or judicial opinions has never 
been affirmed, unless in a late case in the suprême court of errors 
of Connecticut. In it the court says : "The judges and the reporter 
are paid by the state, and the product of their mental labor is the 
property of the state, and the state, as it might lawfully do, has taken 
to itself the copyright." On the other hand, in the case of Davidson 
V. Wheelock, -post, 61, decided in this district in 1866 by Judge Nel- 
son, the court refused an injunction to restrain the publication of the 
constitution and the laws of Minnesota as revised and re-enacted by 
the législature. In the course of bis opinion the learned judge uses 
this language: "It is true that such compilation may be so original 
as to entitle the author to a copyright on account of the skill and judg- 
ment displayed in the combination and analysis ; but such compiler 
could obtain no copyright for the publication of the laws only; neither 
could the législature confer any such exclusive privilège upon him." 
When we bear in mind the fact that for years law magazines hâve 
been constantly printing in advance of officiai reports opinions of the 
varions courts, the silence of judicial décision is significant of a doubt, 
at least, whether the doctrine as recognized in England obtains under 
our System of government. 

But I forbear further comment upon this question, and pass to the 
second. 

The contract must be interpreted by the législation of the state. 
Nothing passed to complainants save as authorized by statute; and 
to détermine the scope of the act under which this contract was made 



60 FEDERAL EEPOETER. 

we must construe it in connection with other législation in pari ma- 
teria. The Laws of 1873 prescribed the duties of the clerk of the 
suprême court, and also provided for the publication of the reports. 
They directed the clerk to record ail opinions as soon as filed, (sec- 
tion 149, c. 2, tit. 3, Code lowa 1878;) required Lira to permit any 
one to take a copy ; and to himself make and certify a copy when re- 
quested, (section 147, Id.) No larger liberty of aceess could well be 
given, — no clearer expression of the intent of the législature to make 
the opinions free to ail. At tbe same time those laws provided for 
the publication of the reports and vested the copyright thereof in the 
state. Section 158, c. 4, Id. The publication was given to the re- 
porter, and the contents of each volume were prescribed. In ad- 
dition to the opinions, he was to prépare and include syllabi, ab- 
stracts of the facts and law questions in each case, table of cases, 
and index. Sections 155, 156, c. 4, Id. It was this completed vol- 
ume which was to be copyrighted, a part of its contents being the of- 
ficiai interprétations of law by the judges, and the balance mère mat- 
ters of convenience to the public prepared bythe reporter. Constru- 
ing thèse différent portions of the same statute together, could it be 
seriously contended that the copyright of the reports nuUified or lim- 
ited the gênerai and unrestricted acoess to the opinions ? Is not the 
only fair construction that the opinions were to be free to ail, and 
the security of the copyright only cast upon the completed volume ? 
Such would be the construction, under any circumstances; and es- 
pecially when, as in this case, the matter declared free is the officiai 
interprétation of laws, — matter the most gênerai knowledge of which 
is of vital importance. 

Now, the act of 1880 makes no change in the duties of the clerk, 
repeals no section giving freedom of aceess to the opinions, and only 
changes the manner of publishing the Eeports. Instead of leaving 
it with the reporter, it is done by contract. If the opinions were free 
before, they still are. There is nothing in the act which either directly 
or by implication asserts on the part of the state a broader or more 
extensive copyright, or purports to give to the contractor any other 
rights than were claimed for the state by the Statutes of 1873. How, 
then, can complaiisants claim the exclusive right to the publication of 
the opinions separately ? I think the state has made them the com- 
mon property of ail. I indorse fully the language of the learned 
district judge of the Southern district of Ohio in the case of Banks 
V. Manchester, reported in 23 Fed. Eep. 143, and think it pertinent 
to the case at bar: 

"It is in accordanoe with sound public policy, in a commonwealth where 
every person is presumed to binow the law, to regard the authoritative ex- 
positions of the îrtw by tiie regularly constituted judicial tribunals as public 
property, to be published freely by any one who may choose to publish them, 
and such publications may be of every thing which is the work of the judges, 
iucluding the syllabus and the statenient of the case, as well as the opinion. 
The copyright of the volume does not interfère with such free publication. 
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Itprotects oiily the work of the reporter; that is to say, the indexes, the 
tables of cases, and the statement of points made and the authorities cited 
by counsel. Wheaton v. Peters, 8 Pet. 653; Little v. Gould, 2 BlatcLf. 165, 
362; Chase v. Sanborn, 4 Clif. 306; Myers v. Callaghan, 5 Fed. Rep. 726; 
S. C. 10 Biss. 139; Myers v. Callaghan, 20 Fed. Eep. 441." 

The conclusion to which I hâve come upon this second question 
avoids the necessity of considering the third question. 
The application for an iniunction will be denied. 



Davidson and another v. Wheelock and othera.* 
(CircuU Court, B. Minnesota. May 26, 1866.) 

COPTBIGHT — StATB StATDTES — RiGHT OP C0MPn.BE — LEGISLATrVE POWHR OP 

State. 

While a compilation of the statutes of a state may be ao original as to enti- 
tle the author to a copyright on account of the skill and judgment displayed 
in the comhination and analysis, he cannot obtain a copyright for the publi- 
cation of the laws alone, nor can the législature of the state conf er aay Buoh 
exclusive privilège upon him. 

In Equity, Motion for provisional injunction. 
AlUs d Williams, for complainants. 
Bigelow é Clark, for défendants. 

Nelson, J. Complainants file their bill of complaint and ask for an 
injunction to restrain the défendants from publishing and exposing for 
sale and selling two books, the one entitled "General Statutes of the 
State of Minnesota, prepared by the Commissioners appointed to revise 
the Statutes of the State by Act of the Législature passed February 17, 
1863," and the other entitled "Appendix to Eeport of the Commis- 
sioners of Revision, embracing theAmendments to the same adopted 
by the Législature." The arguments urged by counsel for an injunc- 
tion embrace no facts net fully set forth in the bill of complaint, and 
the truth of the matters contained in the affidavit read^by counsel for 
the défendants in opposition to the motion seem to be admitted. The 
whole question dépends upon the construction to be given to»the acts 
of the législature of the state of Minnesota approved Mareh 1, 1866, 
providing for the printing, binding, editing, and publishing the Gen- 
eral Statutes of said state. One of thèse acts provides for the letting 
to the lowest bidder of the contract to print and bind the statutes, 
specifying the kind of type and paper to be used, and embracing ail the 
détails necessary to secure a faithful performance on the part of the 
contractor ; and, as an inducement for securing a low rate per copy 

'Eeported by Robertson Howard, Esq., of the St. Paul bar. 

The opinion of Judge Nelson, referred to by Judge Beewbb, in Bankt v. Wett Pub. 
Oo,, ante, 50, la hère reported for the first time. 
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for printing and binding, the fourth section provides that the copy- 
right of said General Statutes shall be awarded to tbe person or firm 
oâ'ering to furnish the said General Statutes required by the act at 
the lowest priée per copy. The other act' appoints a commissioner 
to edit and superintend the printing and publication of the General 
Statutes of the state, and provides for the manner in which he shall 
prépare and furnish the manuscript for the printer and publisher, re- 
quiring him to furnish head and niarginal notes and références to dé- 
cisions of the suprême court of the state, afifecting any of the sections 
of the statutes, and to prépare an exact and copioua index to the whole. 
When published, he shall append his certifieate that the same are 
correct transcripts of the laws on file in the oiEce of the secretary of 
state. 

The complainants, it appears, were the successful bidders, and the 
copyright of the General Statutes was awarded them. 

Now, what is the exclusive right whieh the complainants are en- 
titled to under the acts of the législature of the state of Minnesota 
above referred to ? Clearly, to print, pablish, and sell the General 
Statutes of the state of Minnesota, as edited and prepared by the 
commissioner named by the législature, containing his head and 
marginal notes, and his références. They obtained no exclusive 
right to print and publish and sell the laws of the state of Minnesota, 
or any number of législative acts. The materials for such publica- 
tion are open to the world. They are public records, subject to in- 
spection by every one, under such rules and régulations as will secure 
their préservation. They may be dîgested or compiled by any one, 
and it is true such compilation may be so original as to entitle the 
author to a copyright on account of the skill and judgment displayed 
in the combination and analysis ; but such compiler could obtain no 
copyright for the publication of the laws only ; neither oould the lég- 
islature confer any such exclusive privilège upon him. 

An examination of the book and pamphlet published by the de- 
fendants shows that they neither contain, nor purport to, any of the 
marginal notes or références contemplated by the acts of the légis- 
lature, and no materials which would be embraced in the book to be 
published by complainants under the supervision of the commis- 
sioner, with the exception of the laws of the state. In my opinion, 
therefore, upon the facts set forth in the bill, the complainants are 
not entitled to a provisional injunction. 

Motion denied. 
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LooKWOOB V. Fabee.* 
(Oireuit Court, 8. B. New TûtTc. Tebruary 5, 188«.) 

1. Patents pob Inventions— Lockwood Patent. 

lii this case, on motion for preliminair injunction, under the patent to 
Rhodes Lockwood, sustained in Lockwood v. Outter Tower Oo., 11 Fed. Rep. 
724, Loehwood v. Oleveland, 18 Fed. Rep. 37, and Lockwood v. Hooper, 25 Fed. 
Rep. 910, the point was raised, for the first time, that there was not a sufflcient 
, description oi the invention within the meaning of the statute, and the mo- 
tion was denied. 

2. Samb — Description of an Invention. 

A description of an invention does not comply with the statute when those 
skilled in the art to which the invention belongs can only ascertain by experi- 
ment how to practice it. 
8. Défenses on Application fok Preliminaby Injunction. 

Where the défense of prior public use was much more strongly fortifled by 
corroborative évidence than in prior cases, where this défense had beenmade 
and overruled, a motion for a preliminary injunction was denied. 

In Equity. 

Wallace, J. The case, as it appears upon this motion, is not 
Buffîciently clear for the complainaut to entitle him to a preliminary in- 
junction. 

1. Doubts are suggested as to the validity of the patent upon a 
point which apparently was not considered in the case of Lockwood, 
V. Cutter Tower Co., 11 Fed. Eep, 724, at final hearing, or in the case 
of Lockwood V. Hooper, 25 Fed. Eep. 910, npon motion for an in- 
junction. The patent is for a new article of manufacture, when pro- 
duced by a specified process or method, — "a rubber eraser, having 
the soft finished erasive surfaces produced by tumbling the erasers. " 
It was not new to produce the article by grinding the surfaces, or 
filing them; nor was it new to treat small articles of India rubber by 
tumlîling them in a barrel or revolving box long enough to give them 
a smooth, soft exterior surface; and the only novelty of the inven- 
tion consists in producing the article by the method of the patent. 
The only description of the process contained in the spécification is 
that the pièces of rubber are "tumbled (in a barrel or revolving box) 
until, by their action, one on the other, the corners and edges are 
worn away or rounded, leaving each eraser with a soft, velvet-like 
finish over its entire surface. " If those skilled in the art can only 
ascertain by experiment how long, or under what conditions, the 
opération must be carried on to produce the new resuit, which is the 
essence of the invention, it is doubted whether such a description 
compiles with the statute. Tyler v. Boston, 7 WaU. 327. On the 
other hand, if they can produce the article without such information, 
where is the novelty of the invention ? 

2. The défense of prior pubUc use, as now presented, is a very 

'Reported by Charles C. Linthicum, Esq., of the Chicago bar. 
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formidable one. It is alleged that many manufacturers made and 
sold thepatented article more than twoyears priorto the application 
for the patent. Although the défense as to the prior use and sale by 
some of thèse manufacturers was considered and overruled in the case 
of Lockwood V. Cutter Tower Co., and by other manufacturers was 
urged inefïectually upon the motion for the injunction in the case of 
Lockwood V. Hooper, the défense, as now presented, is much more 
strongly fortified than before by corroborative évidence ; and it is rea- 
sonable to assume that a différent resuit would hâve been reached if 
the évidence had been introduced which is now produced. 
The motion is denied. 



MoNTEOss and others v. Bullard and otbera.* 
{Circuit OovH, N. B. lllinma. March 23, 1886.) 

1. Patents ros Inventions — Construction — Infeingbment. 

Letters patent No. 154,848, of December 8, 1874, to William H. Ourtis, for 
an improvement in carpet stretchers. must, in view of prior patents for car- 
pet stretchers, acting upon the same principle, be limited to the spécial de- 
vices therein shown, and cannot be construed so as to include other machines 
which are mère adaptations or simplifications of other older déviées. 

2. Same — Caepbt Strbtchek. 

A carpet stretcher manufactured under the patent to Frederick J. Hnbbard, 
of May 20, 1884. is a new improvement on older devices, and does not embody 
the spécial devices of the Curtis patent. 
8. Samb — Change in Sizb op Machine. 

A mère change in the size of a machine, (a carpet stretcher,) whereby it is 
reduced from a large and clumsy device to a light, portable, and convenien. 
one, while its mode of opération is not changed, is not a patentable changet 

In Equity. 

Jesse Cox, for complainants. 

Coburn é Thacher, for défendants. 

Blodgbtt, J. The bill in this case charges an infrîngement by 
défendants of patent No. 154,848, granted December 8, 1874, to 
William H. Curtis, for "an improvement in carpet stretchers," for 
which they seek an injunction and accounting. No dispute is made 
as to the défendants' title. The défenses are (1) that complainants' 
patent is void for want of novelty; (2) that défendants do not in- 
fringe. 

The proof showa that carpet stretching devices are old, The de- 
fendants bave put into the record the foUowing patents for carpet 
stretchers: No. 10,143, granted December 18, 1853, to J. W. 
Weatherby; No. 22,930, granted February 15, 1859, to J. W. Bragg: 

•Keported by Charles C. Linthicum, Esq., cf the Chicago bar. 
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No. 36,187, granted August 12, 1862, to B, Wood; No. 70,032, 
granted October 22, 1867, to W. H. Eobinson; No. 67,690, granted 
August 19, 1867, to J, P. Warner; No. 85,690, granted August 5, 
1869, to S. Pennock; No. 83,74-1, granted November 3, 1878, to E. 
P. Shafïer; No. 114,418, granted August 6, 1873, to W. H. Boles; 
besides several otliers, which it is unnecessary to enumerate. Allthe 
devices shown in thèse patents operate upon substantially the same 
principle; that is, theyhave a head, provided with teeth or claws to 
engage with the carpet, and some device for pushing or pulling this 
head so as to stretch the carpet, and most of them show a pawl, or 
some other deviee, to hold what is gained by each pull or push. The 
earlier devices seem to hâve been large and clumsy. Some of them 
were evidently intended to reach across the room, so that one part 
could brace against the base-board of one side of the rôom, whilethe 
head pushed or puUed the edge of the carpet to the opposite base- 
board, where it could be tacked or f astened. The machine made ander 
complainants' patent, and also défendants' machines, are made very 
light and portable, and are an undoubted convenience to the person 
who has to use them, and an obvions advantage to the peddlers, who 
can much more readily hawk them from house to house; but a 
change in the size of the machine, making it larger or smaller, while 
its mode of opération is not changed, is not a patentable change; 
and, besides that, there is nothing in the complainants' patent as to 
the size of the machines to be made under it, and the complainants 
hâve a right to make a machine just as large or just as smail as they 
choose nnder the spécifications of this patent. 

Complainants' patent provides for the construction of a machine 
with a head, on the under side of which are teeth to seize or engage 
with the carpet, and a bar with a hook at one end, to be driven into 
the floor near the base-board, and aratchet upon the top of this bar. 
Upon the head are two baies, one of which is to act as a pawl, and 
engage with the ratchet as the head is drawn forward; and io the 
other pawl, which is larger, is pivoted a lever, the lower end of which, 
working in the notches of the ratchet bar, enables the operator, by 
the use of the lever, to draw the head towards the hook end of the 
ratcheted bar, while the pawl holds what is gained by each throw of 
the lever. Défendants' machine is manufactured under a patent 
granted May 20, 1884, to Frederick J. Hubbard. It contains, as does 
the complainants', a toothed head to engage with the carpet; and a 
device, by means of an extension bar aud lever working in a ratchet 
plate, to pull the carpet to place, and also a catch to hold what is 
gained by each throw of the lever. Its construction and mode of op- 
ération are much like Fig. 2 of the Stevenson patent of November 
18, 1868. It is also similar in construction and mode of opération 
to the Boles patent of August 5, 1873, especially in the form of con- 
struction shown in Fig. 3 of that patent. Both the Stevenson and 
Boles devices show an extension bar with ratchet and levers, and 
v.27F.r.o.l-:-5 
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with pawls to hold ail that îs gained by each throw of the levers. 
The still older devices of Weatherby and Wood also show extension 
bars and ratchets worked with a cog-wheel or lever. 

With the number of devices for carpet stretchers shown in the 
proof, ail acting upon substantially the same principle, I think there 
can be no doubt that the patent-office, in granting the patent to the 
complainants, intended to only grant it for the spécial devices shown; 
and although several of the older patents hâve a working mechanism 
very much like complainants', it is possible complainants' patent can 
be upheld so far as to proteot the spécial device shown, but it cannot 
be so construed as to include other machines which are mère adap- 
tations or simplifications of other older devices, and I hâve no doubt 
from the proof that défendants' machine is, in its construction and 
mode of opération, an improvement upon the Stevenson and Boles 
machines, and that its construction does not embody the spécial de- 
vices of complainants' patent. 

The finding is that the défendants do not infringe, and the bill is 
dismissed for want of equity. 



Thayer V. Spaulding.* 
(Circuit Court, If. D. Illinois. March 32, 1886.; 

1. Patents fob Inventions — Basb-Ball Masks— FENcrso Mabks — Anticipa- 
tion. 

Letters patent No. 200,858, of February 13, 1878, to Frederick W. Thayer, 
for an improvement in masks, is not anticipated by the old fenoing mask, as 
the fencing mask had no forehead or chiu rest, such as are speciâed in the 
Thayer patent. ^ 

8. Same— Patentabilitt. 

Although the patented mask and the old fencing mask are in some respecta 
analogous in their use, held, that there was eiiough différence to make the 
former patentable over the latter. 

5. Samb — Infrinsement. 

As patentée appeared, from the évidence, to be the flrst in the art to show 
a mask to protect the face having a rest for the forehead, held, that he was 
entitled to cover such f orehead-rest broadly, and was not limited to the spécial 
means by which he afflxed it to the wires of the cage. 

4. Same— Pmob Use — Evidence to Establish. 

A party asserting a prior use of a device covered by a patent has the burden 
of proof, and is bound to establish such prior use by strong and convincing 
if not absolutelj conclusive proof. 

In Equity. 

Coburn é Thacher, for complainants. 

West à Bond, for défendants. 

iReported by Charles C. Linthicum, Esq., of the Chicago bar. 
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Blodgbtt, J. The défendants in this case are charged with the 
infringement of patent No. 200,358, granted February 12, 1878, to 
F. W. Tbayer for "an improvement in masks," and an injunction and 
an accounting asked. The purpose and description of the device, as 
stated by the inventor himself in his spécifications, are : 

"It is intended to protect the face of a player from being hit or injured by 
a base bail whlle in flight towards him, and aiso, at the sametime, to not ma- 
terially obstruct his sight. It is usually to be worn by the catcher, or person 
in rear of the striker or bat wielder. It consists of a forehead and chin rest, 
or bottom bearing, and a wire cage to reçoive them, and extend about the 
face, * * * and provided with straps, or means of securing the cage to 
the head of the player." 

The patent has two claims : 

"(1) The face-guard or safety mask, substantially as described, for the pur- 
pose specifled, it consisting of the open cage and forehead and chin-rests or 
bearings, — ail corabined and arranged essentially as set forth. (2) The open 
cage provided with the forehead-rest, arranged in it substantially as repre- 
sented." 

The défenses are (1) that the claims of the patent are limited to 
rests supported by wirea reaching from the pads to the wires of the 
frame,'and that under this construction the défendants do not in- 
fringe; (2) that the device is nothing but the old fencing mask; (3) 
that the défendants do not infringe; (4) prior public use of the de- 
vice for more than two years. 

The patent contains a disclaimer of the old and well-known fencing 
mask, as it is oalled, worn by persons -while fencing, or playing with 
foils or the small-sword. The défendants make and sell a face mask 
formed of a wire cage and frame, in the same manner as the obm- 
plainant's, and containing a head-rest, and chin-rest ; but their head- 
rest, instead of being supported by horizontal wires extending from 
the frame to the head-pad, is supported by straps reaching from the 
side wires across the frame, so as to bear against the forehead. The 
old fencing mask offered in évidence shows no head-rest, and, as 
Thayer seems to hâve been, from the évidence, the first in the art to 
show a rest for the forehead in a mask intended to protect the 
face, it seems to me that he had a right to cover, and does oover, 
his patent, the forehead rest, broadly, and not the spécial means by 
which he flxed it to the wires of the cage. 

What I hâve said about the forehead-rest of the two devices will 
apply to the chin-rest. Thayer's chin-rest is supported in place by 
bracing wires, attached to the front wire or frame of the cage ; while 
the défendants' is supported by being attached to the side wire. But, 
as both the défendants' head and chin rests perform the same function 
as that performed by the same éléments in the patent, and no other, 
they must be treated as équivalents for the rests covered by the 
patent. 

As to the second point made, that this device is nothing but the old 
fencing mask, there seems to be a patentable différence between the 
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two devîces, in the use to which they were to be applied, and also in 
the éléments of which they were necessarily composed. The fencing 
mask required no head-rest, and no such chin-rest as was required 
for a base-bail mask. In some respects it may be said that the de- 
vices are analogous in their use, but there seems to me to be enough 
différence between them to make that différence patentable. The first 
claim of the patent is for the combination of the face-guard, and the 
forehead and chin rests; and the second claim is for the open cage 
provided with a forehead-rest. The fencing mask did not show thèse 
rests in any form, and they were not required for that purpose. 

It is urged that the fencing mask shows a chin-rest, but it is in fact 
a mère pad evidently to prevent abrasion of the chin by the wire 
frame. The chin-rest in a base-bail mask, being liable to receive 
heavy blows, performs a more important function. A comparison of 
the two masks satisfies me that the défendants' mask contains the 
éléments of both the claims of the complainant's mask, — the cage, and 
the chin and forehead rests, — and I hâve no doubt but that the idea 
of the défendants' device is ail found in the Thayer patent. 

As to prier use, the testimony is conflicting. Two witnesses, Mc- 
Vey and A. G. Spaulding, testify to having seen a base-bail mask 
worn at a match game, played in Boston, in the fall of 1875; while 
the testimony on the part of the complainant contradicts this testi- 
mony 80 fully and explicitly that I cannot but conclude that Mr. 
Spaulding and Mr. McVey are mistaken as to the time when they 
saw Tyng wear this mask. The testimony of a number of persons is 
taken, who were présent at the game referred to by Spaulding and 
McYey, and who ail coneur in saying that no such mask was worn 
at that game. Parties asserting a prior use of a device covered by 
a patent hâve the burden of proof, and are bound to establish such 
prior use by strong and convincing if not absolutely conclusive proof; 
and I feel compelled to say, after considering the proof on both sides 
in référence to this prior use, that I do not think that even the pré- 
pondérance is with the défendants. 

-The finding will therefore be that the patent is valid, that the de- 
fendants infringe, and that the complainants are entitled to dam- 
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Smith and others v. Mureat and others.* 
{Circuit Court, N. D. Illinois. March 22, 1886.) 

1. Patent» fob Inventions — Description of the Invention. 

The spécification of letters patent No. 206.930, of August 13, 1878, to Will- 
iam P. Clotwortliy, for a bakingpowder, described as one of the ingrédients 
"ammoniated potash alum, " but the claim wasfor "a compound of exsiccated 
ammonia alum, " etc. The proof showed there was no such article known to 
commerce orchemistry as "ammoniatedpotashalum " Itwascontendedthat 
the claim, when standing alone, was a sufiicient "description" of the com- 
pound to comply with the statute. Held, that it was a matter of grave doubt 
whether the "claim" was to be considered as the "description" required by 
law, because the statute speaks of the "description and claim," and the office 
of the claim is merely to point ont what is claimed as the invention. 

S. Same. 

But the claim being répugnant to the spécification, held, that the whole in- 
vention must be f ound in the one or in the other, and that the two, taken to- 
gether, were so contradictory as to render the patent void for uncertainty. 

8. Same — ^Patentability. 

It being known to the art that the burning or drying of the alum used as an 
ingrédient of baking powder made it keep better, there was nothing patent- 
able in the discovery that drying the alum so that ail the water was expelled 
would make a baking powder which would keep longer than if a part of the 
water had not been expelled. 

4. Same — Infbingbment. 

As the défendants did not use the entire formula of the patent, but used an 
additional ingrédient producing another resuit, Jield, that they did not in- 
fringe. 

In Equity. 

Coburn & Thacher, for complainants. 

Munday, Evarts é Adcock, for défendants. 

Blodgett, J. This is a bill for an injunction and accounting by rea- 
son of the alleged infringement of letters patent No. 206,930, granted 
August 13, 1878, to William P. Ciotworthy for "an improvement in 
baking powders." 

In explaining the scope and purpose of his patent, the patentée 
says in his spécifications : 

"This invention relates to that class of compounds known as ' baking pow- 
ders,' and used as a substitute for yeast to ligliten the varions prepanitions of 
flour and meal in the processes by which they are transformed by the culinary 
art into bread, rolls, pan-cakes, and other articles of food; and it consists 
in the chemical adjustment of ammoniated potash alum, f rom which the water 
of crystallization has been expelled, by exsiceation, with bicarbonate of soda, 
or other alkaline carbonate, and starch, in snch proportions as to retain the 
carbonic acid gas until the application of beat in the procoss of baking com- 
mences. To prépare the baking powder, take a given quantity of ammoniated 
potash alum, and burn or calcine the same until the water of crystalization 
is expelled therefrom, and it loses from forty-three to forty-eight per centum 
of its weight. This leaves a residue friable, nearly tasteless, and almost in- 
soluble In cold water, but readily soluble in warm water. Add to this exsic- 
cated alum an equal portion, by weight, of bicarbonate of soda or other alk*- 

iReported by Charles C. Linthicum, Esq., of the Chicago bar. 
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Une caibonate, and a double proportion of powdered corn-starch. Mix ail of 
thèse ingrédients well together, and the composition îs ready for use." 

The patent bas but one claim, which is as follows : "As a baking 
powder, a compound composed of exsiccated ammonia alum, bicarbon- 
ate of soda, and corn-stareh, substantially in the proportion and 
for the purposes specified." 

The défenses interposed are (1) that the patent is void for unoer- 
tainty ; (2) that the compound, substantially as covered by the claim, 
had been in public use in this country for more than two years prior 
to the application for this patent; (3) that the défendants do not in- 
fringe. 

As to the first point. The patent law (section 4888, Eev. St.) re- 
quires that the inventor shall file in the patent-office a written de- 
scription of his patent, and the manner and process of making, con- 
structing, compounding, and using it, in such full, clear, concise, and 
exact terms as ta enable any person skilled in the art or science to 
which it appertains, or with which it is most nearly connected, to 
make, construct, compound, and use the same. It will be noticed 
that in desoribing his compound this patentée states, "It consists in 
the chemical adjustment of ammoniated potash alum;" and in his 
directions howto compound the parts, he says: "Take a given quan- 
tity of ammoniated potash alum, and burn or calcine the same until 
the water of crystallization is expelled therefrom." He further says 
that he adds to this exsiccated ammoniated potash alum a certain pro- 
portion of bicarbonate of soda, and a certain proportion of powdered 
corn-starch. When we come to examine his claim, we find nothing 
said about "ammoniated potash alam;" but the claim is "for a com- 
pound composed of exsiccated ammonia alum," etc. The proof shows 
that there is no such article known to commerce or chemistry as 
"ammoniated potash alum," and the contention is that this patent is 
void for uncertainty, because the claim does not cover anything which 
is covered or described in the spécifications. 

It was contended upon the hearing that the claim, when standing 
alone, was a sufficient description of the compound to enable any 
person skilled in the art to make the baking powder which the pat- 
entée intended to cover. I very muoh doubt, however, whether the 
"claim" is to be treated or consideredas the "description" of the pat- 
ent required by law to be filed in the patent-office, because the stat- 
ute speaks of the "description and claim," and the office of the claim 
is merely to point out wbat he claims as his invention or discovery. 
But, waiving that question, it seems to me that as the spécifica- 
tions and claim of this patent are répugnant to each other, we must 
either find the whole invention in the spécifications or in the claim, 
and cannot take a part of the spécifications to help out the claim, 
and reject the rest, and, if we do, either the whole patent must be 
found in the spécifications or in the claim. If y ou treat the spéci- 
fications as any part of the patent, then it becomes contradictory. 
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In one part of it you are told to compound "ammonîated potash 
alum" with the other two ingrédients; and in the other, you are 
told to compound "exsiceated ammonia alum;" and there ianothing 
in the instrument to show which of thèse the patentée really in- 
tended to use. Ammonia alum net being ref orred to in the spéci- 
fications as the article to be compounded with soda and starch, no 
one eau say with certainty in what proportions the patentée intended 
to compound them, because the fact that he directed the compoand- 
jng of certain proportions of "ammoniated potash alum" with certain 
proportions of soda and starch is no évidence that he intended to 
make a baking powder by compounding the same proportions of 
starch and soda with "exsiceated ammonia alum." 

But if I am wrong in my conclusion that this patent is void by 
reason of the uncertainty referred to, and if the term "apamonia 
alum" in the claim controls and modifies the formula in the spécifi- 
cations, still I think there is a complète défense upon the faotsinthe 
case. Conceding for the argument that the direction is to use ex- 
siceated ammonia alum, the proof satisfied me that the only objoct 
in burning or drying the alum is that a baking powder made of dried 
or exsiceated alum will keep longer than such a compound made 
from the raw alum crystals, which carry from 47 to 49 per cent, of 
water of crystallization. In the United States Dispensatory, intro- 
duced upon the hearing, (Ed. 1884,) under title "Alumnia Exsicca- 
tum," page 164, af ter giving the directions for burning or drying 
alum, in which it is said the beat must not be raised beyond the tem- 
pérature of 400 degrees Fahrenheit, it is stated : "The object of this 
process is to obtain the alum free from the water of crystallization, 
without otherwise in the least decomposing it." 

Now, there can be no doubt from the proof that M. A. Christian 
began the manufacture of baking powders in the fall of 1874, in which 
he used burnt alum as the sole acid ingrédient, using bicarbonate of 
soda and bran-dust or starch as the other ingrédients, and that he con- 
tinued such manufacture up to the time his testimony was taken in this 
case, having begun at Oranby, Missouri, in November, 1874; moved 
from there to Fort Scott, Kansas, in February, 1875, and from there to 
St. Louis, Missouri, in August, 1876; and that he bas been quite a 
large manufacturer dnring ail that time, and that powders so made 
by him and his firm with burnt alum as the only acid constituent 
hâve been extensively sold through the state of Missouri and adjacent 
states since February, 1875. It is urged that, from his description 
of his apparatus for burning his alum, he could not hâve burned it 
so as to expel ail the water, but his testimony shows that little, if 
any, fault was found with his goods on the ground that the powders 
did not keep well, and he seems to bave learned, soon after he com- 
menced the business, that the better and more thoroughly he burnt 
his alum the better his baking powder kept. The acid ingrédient, 
which is needed to combine with the soda in order to evolve carbonio 
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acid gas whîeh leavens tbe bread, is as effective in unburnt or slightly 
burnt as in the thoroughly burnt alum. In fact, the only purpose of 
buming it is to expel so much of the water that the starch or other 
dryer used will keep the compound, so that the gas will net be evolved 
until the powder is used, and this dépends evidently, to some extent, 
upon the quantity of starch or bran-dust used, because a large pro- 
portion of starch will absorb and hold more moisture than a small 
quantity, as that is the sole office of the starch or a similar ingrédi- 
ent. That is, if ail the water of orystallization is expelled, no more 
effective baking powder is made; but you doget one that will keep in 
stock and retain its properties longer, the degree of dryness having 
no other effect on the powder than to improve its keeping qualities ; 
80 that the degree of dryness of the alum baking powder dépends on 
the dryness to which the alum is burned. Burning, then, is only a 
question of degree, for a single purpose, and, Christian having learaod 
soon after he began the manufacture that the keeping qualities of his 
goods depended upon the thoroughness of his burning, the mère fact 
that Clotwortby learned by his experiments that the best alum bak- 
ing powder was made by burning or drying the alum until ail the 
water is expelled, was no patentable discovery, when others had 
learned that the dryer the alum was made the longer the powder 
would keep. It therefore seems to me that, after what Christian did, 
there was nothing for Clotwortby to invent. It was a mère question 
of a better manufacture by taking more pains with the préparation 
of the ingrédients, and a housekeeper might as well claim a patent 
for more thoroughly kneading her dough than was done by her 
neighbors, because she had found the more she kneaded the dough 
the better her bread became. It being known to the art that some 
burning or drying of alum made the baking powder keep better, there 
was nothing patentable in drying it so as to expel ail the water, and 
make it keep longer than if the water had not ail been expelled. 

- Then, too, the proof shows that the défendants' baking powders are 
not made upon the formula of complainants' patent, if it can be said 
to contain a formula, but that the défendants use a percentage of 
acid phosphate in ail their powders. It istrue that the learned chem- 
ist who analyzed défendants' powders, and testified as a chemical ex- 
pert in this case, testified that the acid phosphate is the équivalent 
of somuch alum, and performs no other office in the compound than 
the same quantity of alum; but this line of argument would prohibit 
the use of ail or part acid phosphate, cream of tartar, or tartaric acid, 
or any other acid, because they are the acid équivalents of the alum. 
The sole function of the acid ingrédient is to combine with the alkali 
and evolve carbonic gas, for it is the carbonic acid gas that is needed 
to leaven the dough, The proof shows that other acids were used for 
this purpose long before Clotworthy's experiments began; in fact, 
proof would hardly be necessary upon a matter so completely within 
the realm of common knowledge. The proof also shows the further 
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fact that the défendants use acid phosphates because the alum alone 
makes the bread bitter. 

If, therefore, this patent can be sustained at ail, it must be for the 
spécifie compound of matter disclosed byit; and, as the défendants 
do net use the entire combination, but use another ingrédient pro- 
ducing another resuit, they do not infringe. And, further, if this 
patent requires, as was urged upon the argument, that ail the water 
of crystallization shall be expelled from the alum by burning or cal- 
eining, and if Christian did not practice the invention because he did 
not expel ail the water, then the complainants fail in their proof in, 
this case, because they do not show how much of the water the de- 
fendants expel. 

The finding is therefore that the patent is void, and that the de- 
fendants do not infringe, and the bill is dismissed for want of equity. 



Beown & Van Arsdalb Manof'g Co. v. Studbeaker Bbos. 
Manuf'g Co.* 

(Circuit Court, N. B. lUinoia. March 2S, 1886.) 

1. Patents pok Inventions— Axle Skeins foh Vehicles. 

Letters patent No. 216,615, of June 17, 1879, to N. L. Holmes, for an îm- 
provement in axle skeins for veliicles, must, in view of the prior state of the 
art, be limited strictly to its spécial device, which is the ciitting of the blank 
in such shape as that, when formed up, it will make two frustrums of cônes, 
the small end of the larger one springing from the large end of the smaller 
one, or the skein itself . 

2. Samb. 

The flfth and eighth claims of this patent cannot be sustained in view of 
the State of the art; and there was no infringement of the flrst and third 
- claims in this case. 

In Equity. 

Munday, Evarts é Adcock, for complainant. 

Cohurn é Thacher, for défendant. 

Blodgett, J, The bill in this case seeks an injunction and ac- 
counting for the alleged infringement of patent No. 216,615, granted 
June 17, 1879, to N. L. Holmes, for "an improvement in axle skeins 
for vehicles." The patentée says in his spécifications: 

"My invention relates to the class of thimble skeins in which the thimble 
is formed up of sheet steel, and consista in a novel form of blank which fur- 
nishes both upper and lower wrist extension, continuous with the spindle 
portion, and which brings the seam or weld of tlie meeting edges in the 
spindle on one si de of the latter instead of on the top as heretofore. It also 
consists in niaking the upper and lower extensions of such width and form 
as nearly or quite to euvelope or embrace the axle back of the spindle; sucb 

*Reported by Charles C. Linthicum, Esq., of the Chicago bar. 
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complète wrist having latéral joints only, so that the clip applied thereto, after 
the thimble lias been forced upon the axle, will more easily bind tlie wrist 
to the axie. « * * ïheobject of my invention is togivegreaterstrength 
to the akein, to the attachment of tiie skein to the axle, and to the axle at the 
inner point of attachment, and also to obviate spécial objections to a seam or 
weld situated on the top of the spindle. " 

The patent contains nine claims, but only the first, third, fifth, and 
eighth are alleged to be infringed. Thèse claims are as follows : 

(1) The blank for a thimble skein, having wings to form upper and lower 
wrist extensions continuons with the spindle portion, substantially as de- 
acribed. 

(3) A thimble skein formed from sheet métal, and having upper and lower 
axle extensions continuons with the spindle portion, substantially as and for 
the purposes set forth. 

(5) A thimble skein formed of sheet métal, and having an axle extension 
or wrist adapted tonearly or quiteembrace the axle backof the spindle, so as 
to give latéral aa well as vertical support to the spindle, substantially as de- 
scribed. 

(8) The thimble skein having an upper wrist extension sprung to rest on 
the rise of the axle back of the spindle, corabined with the collar, c, embrac- 
ing the skein at the point of increased rise, substantially as and for the pur- 
pose set forth. 

"The novel form of blank" shown in this patent consists of one 
sheet of métal, so eut as that, when formed up into a pipe or hollow 
cône, it will show a complète pipe or cône, covering the end of the 
woodeu axle, and of uniform pitoh or slope back to about the point 
where the hurter band is to be shrunk on, or what the patentée calls 
the "band, c," from which backward the cône is enlarged for a few 
inches, and from thence a wing extends further back upon the under 
side of the axle. The enlargement back of the hurter band, however, 
is such that it will not cover or embrace the shoulder of the axle un- 
less this part of the axle is brought substantially to a cône shape. 

Several défenses are interposed, but I only propose to consider that 
of non-infringement and the novelty of the patent. It may be said 
to be part of the common knowledge with référence to the construc- 
tion of wagons, and of skeins for wagon axles, that where a wooden 
axle is used, upon the end of which a pipe or hollow skein is to be 
fixed, the axle is much enlarged back of the point reached by the in- 
ner end of the hub of the wheel, and if a skein is intended to cover 
substantially more than the portion of the axle subjected to wear within 
the box of tlie wheel, a considérable enlargement of the skein must 
be made back of the spindle portion. For many years prior to the 
date of the patent in question, a skein made of cast iron was in com- 
mon use, which extended back of the hurter band, and embraeed the 
shoulder, lOr part of the shoulder, of the axle, and was enlarged for 
that purpose to conform substantially to the shape of the axle shoul- 
der. In Noivember, 1869, one Schreyer obtained two patents for a 
ôkein, to'bé formed from a blank of sheet steel or iron, a portion of 
which extended back from the hurter band along the under side of the 
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axle; but the upper part was not enlarged to embrace or cover the 
shoulder of the axle. A patent was granted in Febraary, 1862, to E. 
S. Hall, for a sheet-metal skein, which was formedof two blanks bent 
BO as to make an upper and lower section ; the two being arranged so 
as to embrace the spindle of the axle, and extend back from the hurter 
band upon the top and under side of the axle; and in June, 1862, D. 
and J. Gray received a patent for a wrought-iron axle skein, which 
was to completely surround the spindle of the axle, and extend back be- 
yond the hub, and to be held in place by a clip or clips, bo as to ro- 
enforce and strengthen the axle. A eimilar patent was granted to 
M. Ehrgott in Mareh, 1869, and a patent to J. C. Johnson in Novem- 
ber, 1869, which shows a skein formed up so as to embrace the end 
of the axle, and a portion thereof to extend back from the hurter band 
upon the top and bottom, conforming to the shape of the shoulder of 
the axle. We see, therefore, that when this patentée entered the 
field quite a number of patents for axle skeins to be formed up from 
sheet métal had already been patented, and brought into public no- 
tice, and that some of them were not only clearly designed but adapted 
to be extended back of the hurter band, and embrace and cover some 
portions of the enlarged part of the axle back of the spindle, conform- 
ing, in some degree, to the shape of the axle shoulder. 

The cast-iron axle skein exhibited in the proof, and shown to hâve 
been used long prier to the date of complainant's patent, shows an 
enlargement back of the hurter band, for the purpose of covering a 
portion of the shoulder of the axle; and, waiving for the time being 
the question of whether it is patentable to substitute wrought iron in 
the place of cast iron for the purposes of an axle skein, it is clear that 
the idea of enlarging the skein back of the hurter band so as to re- 
çoive a portion of the shoulder of an axle was not new to this pat- 
entée. Indeed, the patented devices set out in the proof show sev- 
eral as adapted to cover a portion of the axle back of the hurter band 
larger than that which was intended to enter the hub. Gray shows 
this in a marked degree, and the proof shows that under the Johnson 
patent the skeins were made to substantially conform to the shape of 
the axle shoulder, back of the hurter band. In fact, the appliance 
ceases to be a skein back of the hurter band, and becomes only a 
support, more or less, to the axle; the skein being only that portion 
of the device which is intended to cover and protect the spindle of 
the axle. In yiew of the state of the art at the date of this pat- 
ent, I bave no doubt this patent must be limited strictly to the spé- 
cial device, which is the cutting of the blank in such shape as that, 
when formed up, it will make two frustrums of cônes; the small end 
of the larger one springing from the large end of the smaller one, or 
the skein itself. 

The défendants make and use a skein which is formed by bending 
a sheet of métal around a mandril so as to cover, more or less, the 
shoulder of the axle with a wing, extending backwards quite a dis- 
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tance upon the under side of the axle. This form of blank, •when 
bent fo the desired shape, does not make two sections of différent 
cônes, but makes a hollow spindle, the outside of which conforma to 
the shape of the hub box or pipe, and with an enlargement upon the 
top, back of the spindle, to cover and embrace the shoulder of the 
axle. The defendant's blank is not intended, and oannot be made, 
to form two cônes, or sections of two cônes, as does the Holmes 
blank, but simply forms a hollow pipe, the interior of which conforms 
substantially to the exterior of the axle which it is to cover. It is 
not a thimble skein having wings forming an upper and lower wrist 
extension continuous with the spindle portion, as called for by the 
tirst and third claims of the patent. It is obvions that the device of 
this patent is not adapted to cover or embrace an axle, the shoulder 
of which rises abruptly upon the top back of the hurter band, while 
the lower part extends back in substantially the same cône line as 
the spindle of the axle. 

The fifth elaim of the patent is for a thimble skein formed of sheet 
métal, having an extension or wrist adapted to nearly or quite em- 
brace the axle back of the spindle; and the eighth claim is for a 
thimble skein having an upper wrist extension sprung to rest on the 
rise of the axle back of the spindle, etc. Thèse claims, in view of 
the state of the art, I do not think can be sustained upon tliis patent. 
The fifth claim would cover any thimble skein, formed of sheet 
métal, having an extension back of the hurter band, which embraced, 
or partly embraced, the axle back of the spindle; and this field was 
evidently more or less occupied by ail the inventors shown in the 
proofs to bave preceded Holmes; while the eighth claim is for a 
thimble skein having an upper wrist extension sprung to rest on the 
rise of the axle back of the spindle; that is to say, the form called 
for by this claim is not one which can be made by following the 
directions of this patent, but it would be any skein, the extension of 
which back of the spindle should be made to cover the shoulder; 
while the skein called for by the patent can only be a cône back of 
the spindle, and cannot cover the rise of the shoulder of the axle, 
unless it has a corresponding rise or enlargement upon the inner 
side. That is to say, there is no limitation upon the size of the rear 
cône which may be constructed under the Holmes patent, but there 
must be two cônes : the cône which includes the spindle, and the ex- 
tension back of the spindle which is an enlarged cône, calling for as 
much enlargement upon the under side as upon the upper side. 

I am therefore of opinion that the skein made and used by the de- 
fendant is not an infringement of that called for by the Holmes pat- 
ent, because the enlargement back of the spindle in defendant's skein 
is only for the purpose of covering the top or shoulder of the axle, 
and the extension upon the under B?<\f^ is no more than is shown in a 
large number of expired patents older thau Holmes'. ■^ dpcrep. may 
therefore be entered, finding that the défendant does noi imnnge. 
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Brown V. Lapham and another.* 

{Circuit Court, S. D. New York. April 1, 1888.) 

1. Patents fob Inventions — Ltcbnsb — Bstoppel. 

A licensee under a patent is estopped to deny its validity on any question 
arising eut of that relation between the parties, {Kinsman v. Parhhurst, 18 
How. 289,) butit does not follow that he will be always estopped because he 
has stood in that relation. 
%. Samb— When Licensee may Challenge Validity of Patent. 

When a licensee under a patent stands out fiom under the license, and 
claims nothing from it, and does nothing more under it, with full knowledge 
to the licensor of his position, he is at as full liberty to contest the patent as 
any one. 
8. Same— When Infeingement bt Licensee will bb Enjoined. 

Taking and operating under a license is sufflcient évidence of acquiescence 
to warrant an injunction without any previous adjudication, if the patent is 
unchallenged. 

In Equity. 

B. F. Clark, for plaintiff. 

Samuel Greenbaum, for défendants. 

Wheeler, J. The défendants appear to hâve been licensees of the 
plaintitf under his patent No. ^64,854, dated September 26, 1882, 
for an improvement in stylographic pens, and afterwards to hâve re- 
pudiated the license and continued their infringement in défiance of 
the patent. The plaintiff has moved for a preliminary injunction. 
On this motion the défendants bave filed affidavits tending to show 
that a manufacturer for the plaintiff of another style of pen, and his 
own workmen, devised this improvement for the plaintiff, and that 
they were the inventors of it, although the plaintiff got the patent for 
it. The plaintiff relies upon the estoppel of the défendants to deny 
the validity of the patent growing out of the license and the operat- 
ing under it by them. There is no fair question but that a licensee 
under a patent is estopped to deny its validity on any question aris- 
ing out of that relation between the parties. Kinsman v. Parkhurst, 
18 How. 289. It does not follow that he will be always estopped be- 
cause he has stood in that relation. When be stands out from under 
the license, and claims nothing from it, and does nothing more under 
it, with full knowledge to the licensor of his position, he would ap- 
pear to be at as full liberty to contest the patent as any one. In this 
case, taking and operating under the license would appear to be suffi- 
cient évidence of acquiescence to warrant this injunction without any 
previous adjudication, if the patent was unchallenged. As it is, the 
plaintiff must stand upon the validity of his patent, and maintain it 
against this attack. On cross-examination of thèse witnesses, and 
the whole évidence when put in, this attack may not amount to any- 

ïReported by Charles C. Linthicum, Esq., of the Chicago bar. 
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thing décisive. As it is, upon this question as submitted, the affida- 
vits raise siifficient doubts àbout the patent to stand in the way of 
grauting this motion now. Motion denied. 



CoMMBECiAL Mantjf'g Co., Consolidated, and another, v, Faibbank 

Canning Ce* 

{Circuit Court, N. D. lUdnoù. March 23, 1886.) 

1. Patents foe Intentions— Identity of Patbntbd Pkocessbb. 

In a suit for infringement of reissued letters patent No. 10,137, of June 13, 
1883, to cotnplainants, as assignées of Hippolyte Mege, for an improved 
metbod of treating animal fats, ««W, that the invention covered by tliia patent 
was identical witti that described in a Bavarian patent, which expired April 
8, 1876, and in an Austrian patent, which expired May 28, 1876, both to the 
same inventor, and that the American patent expired with said f oreign pat- 
ents, prior to the beginning of this suit. 

S. Same — Estoppel. 

Where it was urged that patentée had estopped himself to deny that his 
American patent was for the same invention as patented to him in prier f or- 
eign patents, after having represented that to be a fact in his application for 
the former, held, that if the inventor was laboring under a mistake as to this 
point, his rights should not thereby be prejudiced. 

8. Same— Test to Détermine Idbntity of Patents. 

A fair test to détermine whether an American patent Is identical with or in- 
cluded in a prier foreign patent to the same inventor is to inquire whether 
the use of the précise process described in the foreign patent, after the grant 
of the American patent, would be enjoined as an infringement of the latter. 

In Equity. 

Offield é Towle, (B. F. Thurston and T. D. Lincoln, of counsel,) 
for complainant. 

Hill é Dixon, for défendants. 

Heard before Gresham and Blodgett, JJ. 

Blodgett, J. This suit was brought for an alleged violation of re- 
issued patent No. 10,137, granted June 13, 1882, to complainant, 
assignée of Hippolyte Mege, for "an improved method of treating an- 
imal fats," the original patent having been granted December 30, 
1873, and reissued May 12, 1874, and again reissued September 24, 
1878, before the reissue now in question. By the spécifications it is 
claimed that Mege invented an improved means for transforming 
animal fat into butter; the process described resulting in artificially 
producing the natural work which is performed by the cow when it 
reabsorbs its fat in order to transform the same into butter. His 
process included nine steps, the first five of which only are in con- 
troversy in this case. Briefly stated, thèse steps are as foUows : 

(1) Neutralization of the ferments or gerras of decay, which ia done by 
plunging the suet or raw fat, as soon aa possible after the death of the ani- 



'Eeported by Charles C. Linthicutn, Esq., of the Chicago bar. 
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mal, into water containing 15 per cent, of sea sait, and 1 per cent, of sul- 
phite of soda, where it was to remain not less than one hour, nor more than 
twelve hours. 

(2) The raw fat or suet is then completely crushed, by passing it between 
cylinders, andfrom them under mill-stones, which completely bruises ail the 
cells. 

(3) This criished fat is then placed in a vessel of well tinned or enameled 
iron or baked clay, and tliis vessel is placed in a water bath. To about 100 
kilogrammes of fat there are added two liters of artifieial gastric juice, made 
by macerating, for three hours, half the stomach, well washed, of a pig or 
sheep, with tliree liters of water, and thirty grams of biphosphate of lime. 
The température of the mass of fat and gastric juice thus contained in the 
vessel is then slowly raised to about 103 deg. Fahrenheit, (which is the tem- 
pérature of the stomach of domestic animais from which fats are obtained,) 
and kept at that heat until the fatty matter is completely separated from the 
tissue in wliich it is held. When "this accomplished, about one kilogramme 
of powered sea sait is added to each hundred kilogrammes of fat, and the mass 
thoroughly stirred for about one quarter of an hour, when the clear fat is 
drawn ofE. The fat thus drawn off must not hâve any taste of fat, but, on 
the contrary, must bave the taste of molten butter. 

(4) The molten fat thus obtained is placed in a vessel, and this vessel placed 
in a water bath. where it is surrounded by water which is kept at a flxed 
température of 80 deg. Fahrenheit, for the soft fats, or 98 deg. Fatirenheit for 
the barder fats, such as mutton fats, where tlie vessel remains until the stéar- 
ine of this molten fat is crystallized, or deposited in the form of teats, in the 
middle of the liquid mass. The stéarine having become hardened or crystal- 
lized, the oleomargarine remains mixed with it in a liquid or serai-liquid con- 
dition. 

(5) The mass is then placed in a centrifugal machine or hydro-extractor, 
and the machine set in motion. The liquid oleomargarine is thrown off by 
the centrifugal force, while the hard stéarine is retained in the clotlis. A 
pressmay also be used for the purposeof separating the oil from the stéarine, 
€specially if the fat used is very soft. 

The patentée eays the product of thèse steps in the proeess is a 
greasy matter of very good taste, which may replace the butter in 
the kitchen, where it is employed under the naine of margarine, but 
that it may be transformed into more perfect butter by subséquent 
Bteps, which he describes, such as making the oil into an emulsion, 
with a certain quantity of fresh cream and pepsin obtained from the 
mammary glands of a cow; but, as this part of the prooess is not 
now in question, it is needless to give it in further détail. 

The claims of the patent are : 

"(1) The improved material herein deseribed, produced by treatîng animal 
fat so as to remove the tissues and other portions named, with or without 
the addition of substances to change the flavor, consistency, or color, as set 
fortli. (2) The proeess herein deseribed, of treating animal fats in tlie pro- 
duction of oleomargarine." 

The claims of the présent reissue being substantially the same as 
those of the original patent; that is, after two reissues, in which dif- 
férent claims were made from those of the original patent, the owû- 
ers of the patent hâve by this reissue gone baek to the original claims. 

The défenses interposed are (1) that the patent had expired, before 
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the last reissue thereof, by reason of the expiration of certain foreign 
patents granted to Mege for the same invention ; (2) that the présent 
reissue, if it has not expired, is otherwise invalid because of the sur- 
render of the original patent, and taking two reissues, with new and 
différent claims, on the ground that the original was defeetive, and 
did not describe the invention, and that the patentées are now es- 
toppèd from returning to the original spécifications and claims as 
their patent; (3) that the défendants do not infringe the process de- 
scribed in the reissued patent. 

It is conceded that Mege, who was a scientist of much merit and 
repute in France, some years before the application for his patent in 
this country, set about a séries of experiments for the purpose of ob- 
taining healthful and yet cheaper fat for the use of working people in 
that country, in the place of the poor butter then used by them, or to 
take the place of butter which they were not able to buy; and, as the 
resuit of such experiments, he discovered that the fat of beef animais 
and the fat of butter were substantially identical. Of the utility of 
Mege's discovery Prof. Henry Morton, président of the Stevens In- 
Btitute of Technology of New Jersey, whose testimony is found in the 
record, says: 

"Thereis, of course, a différence in the improved product described and 
claimed in the Mege patent, according as it is made with or without the ad- 
dition of materials affecting its color, consistency, and flavor. I will there- 
fore refer to each of thèse conditions aeparately. When the improved product 
of Mege, without thèse additions referred to, is compared with ordinarydairy 
butter, we flnd it to be substantially identical therewith, as regards its main 
constituents and its gênerai consistency and character. Both products then 
consist substantially of mixtures, in nearly the same proportions in either 
case, of stéarine, margarine, and oléine, and both are unctuous solids, varying 
in consistency, being quite solid near the melting point of ice, quite fluid at 
a température of about 90, and more or less soft and plastic at intermediate 
températures. ïhe Mege product, however, differs from dairy butter, in the 
flrst place, as to its composition, by reason of the présence in the dairy but- 
ter of several substances not found in the Mege product. Thus the dairy 
butter contains about five per cent, to six per cent, of the peculiar fat known 
as butyrine. It also contains a smaller amount of casein; some trace of al- 
bumen; also extremely minute quantities of caprilin, caproilin, and cap- 
rylin. None of thèse substances would be présent in the Mege product above 
referred to, which would therefore lack the peculiar flavor due to the présence 
of thèse products. The amount of water and sait would also, as a rule, be 
greater in dairy butter than in the Mege products. ïhere would also be a dif- 
férence in consistency, inasmuch as the dairy butter would not constitute a 
homogeneous mass of fatty substance, but would be a solid emulsion of such 
fatty substance, in which the same existed as minute spheroids or particles 
of the said fatty substance, separated from each other by aqueous fluid, con- 
sisting of water, holding in solution sait and traces of albumen and casein. 
When the Mege product has been converted into a more perfect butter, as he 
calls it, bythe addition of certain substances as indicated by him, it will then 
eontain ail or nearly ail of the materials found in dairy butter, though not 
exactlyin the same proportions; ail thèse distinctive matters being, as a rule. 
présent in smaller proportions in the Mege product than in the dairy butter. 
* * * As articles offood, the Mege product and ordinarydairy butter are 
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only distinguishable by charaeteristics which are variations of degree. Thus 
the Mege product in its simplest form would hâve less flavor and a.less agree- 
able consistency than good dairy butter; while, on the other hand, its free- 
dom from disagreeable flavor would render it superior to a low or poor grade 
of dairy butter. When the flavoring materials were added, the Mege prod- 
uct would then be extremely difficult to distinguish from the best dairy but- 
ter; but, as compared with a very fine and highly-flavored dairy butter, 
would bo lacking in flavor. As regards wholesomeness, I do net think there 
would beany différence between the Mege product, in eitherof its conditions, 
and ordinary good dairy butter, though the Mege product would bethebetter 
in this respect than a strong or rancid quality of dairy butter. The same re- 
mark applies to the nutritiousuess of the materials compared; while, as regards 
palatableness, the, Mege product would, I think, liold an intermediate place 
between the highest and the lower grades of dairy butter, being better than 
the low grades, and not quite equal to the highest, in this respect." 

Upon the process for utilizing bis discov&t'y, Mege obtained foreign 
patents as foUows: In France, July 15, 1869, for 15 years; in Eng- 
land, on July 17, 1869; in Austria, on October 31, 1869, which ex- 
pired May .26, 1876; and in Bavaria on Aprii 8, 1873, which expired 
April 8, 1876. The application for the issue of the patent in the 
United States was made December 13, 1873. 

Under the first point raised by the défense, it is now insisted that 
the patent granted to Mege in this country had expired in this coun- 
try before this suit was commenced, pnrsuant to the terms of section 
4887, Eev. St., because the Bavarian and Austrian patents having 
expired in 1876, therefore that this patent, being for the same inven- 
tion, expired at the same time ; while it is contended on the part of 
the complainant that the American patent now before us is for a pro- 
cess différent from that described in the foreign patents, and stands 
as an independent patent, to run 17 years from the date of the orig- 
inal patent. 

It is urged on the part of the défendants that Mege bas estopped 
himself from denying the identity of the American and foreign pat- 
ents — First, because his attorney, Mr. Seward, in his letter to the 
commissioner of patents of October 31, 1869, inclosing the application 
of Mege for the United States patent, says: "I am informed that a 
Frencb patent for this process was issued to Mr. Mege, October 2, 
1869." Second. Because Mege, on making the application for his 
patent in this country, made and filed in the patent-office an affidavit 
in which occurs the foUowing statement : 

"I am the inventor of the improvement for transforming animal fats into 
butter, referred to in said application; that French letters patent were duly 
issued to me therefor on the flfteenth day of July, 1869, and that I hâve 
caused the above application to be made for the issuance of letters patent for 
the United States for the said improvement." 

We think there can be no doubt from the proofs in the case that 

both Mege and his solicitors, who are men of high standing in tbeir 

professions, thought, at the tiine the original patent was applied for, 

that they were covering the substantial process which Mege had pat- 

v.27F.no.l— 6 
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ented abroad ; but îf thèse parties were laboring under a mistake, 
their rights ought not to be defeated, or seriously abridged, by suoh 
mistakes, and we therefore feel compelled to examine the proof as to 
the identity of the foreign and American patents. We hâve already 
fltated the steps in the process of the American patent, and a com- 
parison of thèse with the foreign patents will, as it seems to us, best 
settle this question of the identity between this patent and Mege's 
foreign patents. Mege's Bavarian patent was granted Aprii 8, 1873, 
and in his spécifications he says : 

"The new modes of procédure desoribed therein consist both of chemical 
and physiological processes. * * * They are espeeially intended to bene- 
flt the navy, and the less wealthy classes, by f urnishing excellent edible and 
preservable fats at a price considerably lower than that of présent similar 
producta; for instance, butter and the finer grades of fat. * * * 

"The new procédure dépends on the follovving conclusions of modem sci- 
ence: (1) That the malodorous, colored, acid, and rancid ingrédients are not 
originally contaihed in the crude fats, as they occur in nature; (2) that those 
harmful substances are developed by activity of the organized tjssues under 
the influence of fermentation, beat, and chemical agents; (3) that the fats of 
milk, terraed «butter,' consist only of the intermediate fat, which is altered by 
a cellular tissue, and then by the organizing tissue of the udder. By utiliz- 
ing thèse principles in industrial pursuits or in doraestic economy, there is ob- 
tained from the crude fat and the tallow (o) a pure fat, without the customary 
fatty smell and taste, which does not sticli to the palate, and which resem- 
bles the fatty qualities most desired for eating purposes; (6) stéarine for can- 
dies; (c) as a residue, cominon tallow; (d) this fat, really identical with the 
fat of butter taken from its source before it bas been changed in the milk 
gland, can be raade into différent kinds of butter, which, although prepared 
by an artiflcial process, is really butter, and differs only from the ordinary 
butter by keeping fresh for a much longer length of tinae. The means em- 
ployed in the préparation of thèse partly new, partly old, products, consti- 
tute, in their détails and in their entirety, the invention, which we claim as 
our property. They are as folio ws: 

"(1) Washing andcrushing. The crude fat is exposedtoajetof cold water, 
between the conical cogs, of two iron cylinders. It is flnely subdivided by 
the eurrent of water and the pressure, and falls thence into a tank, where a 
current of cold water complètes the washing. (2) Artiflcial digestion. This 
fat, now freed from ail soluble animal substances, is mixed with artiflcial 
gastric juice (stomach of tlie pig or sheep in acidulated water) to the extent 
of imraersing it completely, or to 1,000 kilo of fat, 300 kilo of water, 1 kilo 
of bicarbonate of sodium, and two storaachs (pig or sheep) are added. This 
mixture is then kept at the température of the animal body (by means of 
steam-pipes or otherwise) until ail the niolten fat has been dissolved by tlie 
pepsin, (the stomachs,) and appears in a clear layer on the surface. It is al- 
lowed to settle, or it is decanted, and tiie process repeated, in order to ex- 
tract ail the fatty constituents, which now hâve lost the odor of animal fat, 
and bave obtained a particular taste. The residue is tallow. (3) Cooling. 
The fluid fat is poured into vessels which hâve an opening at the bottom, and 
contain a layer of tepid water. They are covered, and, when crystallization 
has oecurred in conséquence of cooling, the water is drawn offi from the open- 
ing, and the vessel is inverted, and the cake is allowed to fall on a table. 
(4) Pressure. This opération is intended to separate the hard constituent, 
which makes the fat granular, congeal rapidly and stick to the palate. The 
cooled fat is eut into slices about one inchthick, and put into a cloth between 
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hot plates of a press. The portion which runs off is a mixture of margarine 
and oléine, resembling lard in composition, and of about the taste of fresh 
butter. Tbe solid residue, taken out of the cloth, is good stéarine, At for 
making candies immediately." 

Hère we hâve the directions of the Bavarian patent for producing 
the Mege product, consistiug, "first, of crushing between cogged 
cylinders, and washing, by which it is nnely subdivided." The 
American patent says: "A complète crushing is necessary under 
millstones." So that it would seem there is only a différence in de- 
gree in the Bavarian and American processes as to the crushing. 
Tbe American process says the fat must be completely crushed, so as 
to bruise ail the cells ; the Bavarian patent says it is to be iinely sub- 
divided by the current of water, and by crushing between the conical 
cogs of iron cylinders. In both patents, Mege uses the word "crush- 
ing" as a title or heading for his directions. The directions for the 
artificial digestion aro the same for the two patents, except that in 
the Bavarian be does not instruct specifically how to make the arti- 
ficial gastric juice. He simply says it is "the stomach of a pig or 
sheep in acidulated water;" but the proof in this case shows that the 
mode of making artificial gastric juice was well knownin the arts be- 
fore the date of Mege's invention, and he undoubtedly assumed that 
the person who would attempt to use the process covered by his patent 
would hâve sufificient physiological and chemical knowledge and skill 
to make artificial gastric juice. The American patent also states 
that the fat, while in the process of digestion, is to be kept at a tem- 
pérature of 103 deg. Fahrenheit; while the Bavarian patent says it is 
to be the température of the animal body; bat the proof in this case 
shows that 103 deg. Fahrenheit is the température of the animal 
body, 80 it would seem there is no substantial différence between the 
proeesses of digestion deseribed in the two patents. The third step 
in the Bavarian patent is entitled "Cooling;" the process of which is 
pouring the clear liquid fat into vessels which hâve an opening at the 
bottom, and containing a layer of tepid water, where they are covered, 
and remain until erystallization bas occurred in conséquence of the 
cooling. He does not give spécifie directions as to the température 
at which the fat is to be kept during the crystallizing process, but 
evidently leaves that to the skill of the operator, assuming that he ' 
will BufHciently understand, by the use of the word "erystallization," 
what the process must be. The next step after erystallization is the 
séparation of the oleo and margarine from the crystallized stéarine; 
and this, in the Bavarian patent, is accomplished by pressure between 
the hot plates of the press. Inasmuch as the centrifugal machine or 
the hydro-extractor and the press are équivalent devices for acoom- 
plishing the same results, that is, of expelling the liquid or fluid con- 
tents from the mass, there is no essential différence between the Ba- 
varian and American patents in this step of the process. The Ba- 
varian patent is also silent as to the neutralization of the ferments 
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or germs of decay; but ît can Lardly be possible that any person 
would enter upon the manipulation of animal fat without sufficient 
commun knowledge and skill to know, without instruction by the 
spécifie terms of the patent, that, in order to produce sweet and pure 
oil or fat, the procesa of fermentation and decay must be prevented. 
So that, taking the Bavarian patent as a whole, there would seem to 
be such an identity in the processes described as to make them es- 
sentially the same. Probably because Mege assumed that whoever 
■would attempt the transformation of crude fats under his process in 
Bavaria would possess more knowledge or expérience in regard to the 
handling of fats than he assumed would be known in this country, 
as a matter of gênerai knowledge, he deemed it necessary in his 
American patent to give more minute and spécifie directions in re- 
' gard to some of the steps of the process than he did in his foreign 
patents. Yet we think there can be no doubt that he has substan- 
tially described the sime process in both patents. 

In the Austrian patent, issued to Mege, October 31, 1869, he de- 
scribes the first process under the title of "Perfect Washing," which 
he says is done "by crushing the fresh fat, just taken from the ani- 
mal, between rollers under a spray of fresh water." ïhe second step, 
^'Artificial Digestion," consists in mixing the crushed fat with artifi- 
cial gastric juice, (macération of a pig'sstomach inacidulated water,) 
in sufficient qnantity to immerse it, and the mixture is kept at the 
température of the animal body until the fat appears in a clear layer 
on the surface. Hère we bave the same process as in the American 
patent, except that the directions for crushing do not include grind- 
ing or crushing under millstones, and he gives no receipt for mak- 
ing artificial gastric juice except that of the macération of a pig's 
stomach in acidulated water, which we must infer he assumed was 
a suf&cient direction to enable an ordinarily intelligent person, skilled 
in the art of manipulating or handling fats, to make the gastric juice. 
The directions for crystailization require the clear fluid fat to be 
poured into a vessel with an opening at the bottom, and containing 
a layer of tepid water. The vessel is then covered, and, when the 
cooling and crystailization hâve taken place, the cooled mass is 
turned out, eut in slices, and placed in canvas bags, and pressed be- 
" tween warm plates; by which method he says there isobtained aboiit 
60 per cent, of a fatty body, resembling butter, and identical in com- 
position with lard, but free from odor, and of a perfectly pure taste. 

The Frenoh ànd English patents give substantially the same de- 
scription for the process as is contained in the Austrian and Bava- 
rian patents. AU the steps of the American patent, with the exception 
of the neutralization of the ferments, are specifically called for and 
described, although perhaps not with ail the minute directions which 
are found with the American patent. 

AU the proofs agrée that Mege was a man of inventive genius and 
high scientific acquirements, and it can hardly be possible that if, be- 
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tween the time he took out the French, English, and Austrian pat- 
ents in 1869, and the Bavarian patents in April, 1873, and the time 
■when he applied for his American patent, in December, 1873, he had 
discovered any substantially new and material addition to the process 
covered by those foreign patents, he would not hâve specifically named 
and stated wherein the American differed from the foreign patents. 
As already said, it seems clear from Mege's own statements, and 
those of his solieitors, that the purpose was to cover by the American 
patent what had been covered by his French patent of 1869, and we 
cannot believe that, if anything in addition to this foreign patent had 
been intended to be introduced into the American patent, it would 
not hâve been stated in some explieit terms; and there can be no 
doubt that the French, Austrian, and Bavarian patents are substan- 
tially identical. 

The scientific experts called by the complainant. Profs. Morton, 
Chandler, and Wheeler, hâve testified that they do not think the in- 
vention described in the American patent is found in eitber of the 
foreign patents. Their reasons for such conclusion, briefly summar- 
ized are: (1) ïhat the crushing spoken of in the foreign patents is 
not 80 complète and thorough as that called for by the American pat- 
ent, where the fat is to fall from cylinders under millstones, which 
shall completely bruise ail the cells ; (2) that in the American pat- 
ent the digestion is to be aeeomplished with a less quantity of 
gastric juice than is called for by the foreign patents, as the foreign 
patents say the crushed fat is to be immersed in the artificial gastric 
juice; (3) that by the American patent the température may be 
raised above 103 deg. Fahrenheit, "so that the matters shall com- 
pletely separate," while the foreign patents limit the degree of beat 
to the température of the animal body ; (4) that in the foreign pat- 
ents the process of cooling is allowed to proceed to such a point that 
the mass can be eut in pièces or slices, while in the American pat- 
ent the product is not allowed to cool so as to become rigid, but is 
xetained at a température of about 86. 

With ail due respect to the opinions of thèse eminent chemists, we 
must say that the points of différence suggested by their testimon}' 
are purely and wholly différences in degree. The necessity of crush- 
ing is stated in ail the patents, both American and foreign. The de- 
gree of crushing would obviously affect the quantity of oil extracted 
from the fat by the process of digestion, as the only object of crushing 
is to release the fat from the tissues in which it is held in its natural 
condition. The necessity for thorough and minute comminution is 
one that would suggest itself from any operative's common knowledge. 
Any man who had intelligence enough to know the use of his own 
teeth would know the necessity of the complète comminution of any 
article to be subjected to the process of digestion or the action of the 
gastric juice. It would hardly require a scientist to instruct an op- 
erative that the more finely a substance is comminuted the more 
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direct and prompt would be the action of the gastric juîce and the 
process of digestion. 

As to the différences in the process of digestion between the 
American and foreign patents, it would seem to be true that the 
measured quantity of gastric juice directed to be used in the Ameri- 
can patent is less than that called for in the foreign patenta, becauae 
he gives spécifie directions as to the number of liters of gastric 
juice for 100 kilogrammes of fat in the American patent, while in the 
foreign patent he says the fat must be immersed in the gastric juice; 
but the proof shows that the formula for the gastric juice in the 
American patent gives a more potent and effective product, and we 
présume Mege may, by bis expérience and practiee under his patents, 
hâve ascertained, at the time he took the American patent, that the 
process of digestion could be accomplished with a less quantity of gas- 
tric juice than was described in his first patents ; but this is only a 
différence in degree ; and with a larger quantity of gastric juice and 
not so complète comminution, about the same resuit would probably 
be obtained as with complète and thorough crushing of ail the fat 
oells and a smaller quantity of gastric juice, especially if made 
stronger or more potent ; so that the différence in the American and 
foreign patents in that regard seems to us whoUy immaterial and 
unsubstantial. 

As to the olaim that thèse witnesses find in the American patent 
permission to raise the température above 103 deg. Fahrenheit, we 
do not think it is well f ounded, when the whole of Mege'a spécifica- 
tions in his American patent are considered. Under the third head, 
"Concentrated Digestion," Mege says : "When the fat bas descended 
in the vessel, he melted it by means of an artificial digestion, so that 
the heat does not exceed 108 deg. Fahrenheit." Further on, in the 
same paragraph, he says : "He slowly raised the température to about 
103 deg. Fahrenheit, so that the matter shall completely separate." 
Taking thèse two expressions together, it seems to us the first limits 
the second, and that the directions of the patent are spécifie not to 
raise the température above 103 deg. Fahrenheit. Certainly the 
language "I slowly raise the température to about 103 deg.," does not 
authorize raising the température above that point. When the dis- 
tinction immediately before us is that it must not exceed 103 deg. 
Fahrenheit, and when we consider this language of the spécifica- 
tions in the light of the testimony in the case, which shows that 
gastric juice is destroyed whenever its température is raised much 
above 103 deg. Fahrenheit, we think there ean be no doubt that 
the eminent scientist who devised this process intended to keep within 
the limits in which his gastric juice would be operative for the pur- 
poses of digestion. 

The last and final distinction, that the foreign patents contem- 
plated a cooling of the mass below 86 deg., or until it had become 
stiff so that it could be handled and eut before the pressure was ap- 
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plîed.for the purpose of separating tbe oleomargarîne from the stéar- 
ine, is a distinction, as it seems to us, without a différence. If the 
stéarine had become crystallized in the mass, although it might at 
one time hâve been cooled below 86 deg., -when it was sliced and 
placed between the warm plates in the press the oleomargarine woald 
again become liquid, and flow out under the action of the warm plates 
and the press, so as to secure the séparation ; and that such was the 
resuit is suiïiciëntly established by the statements in the foreign pat- 
ents, notably the Austrian and Bnglish, that about 60 per cent, of a 
mixture of the margarine and oléine, of a composition identical with 
lard, but of superior flavor, was obtained by the pressure, would seem 
to show, in the light of the proof in this case, that he obtained as 
large a product as is obtained by the process of the American patent. 

A fair test of the question as to whether the American patent is 
anticipated by the foreign patents, or is included in them, we think 
would be, were a person in this country, after the issue of the prés- 
ent American patent, to commence the manufacture of oleomargarine 
by the précise process described in the Bavarian or Austrian patents, 
— supposing that process had not been patented abroad, — would the 
courts refuse an injunction to restrain the use of the process on the 
ground that it infringed that covered by the American patent? We 
can hardly deem it possible that any intelligent court would deny an 
injunction, if applied for under such circumstances, and we tbink 
thiB fairly illustrâtes the relation of the foreign to the American 
patent. 

As to the question of infringement, it is stipulated in the record 
in this case that the défendant, in its factory, "first runs the fresh 
beef fat, which has been packed with ice during the preoeding night, 
through a hasher, where it is thoroughly hashed and is comminuted; 
and then melts the hashed fat in a jacketed kettlô at a température 
ranging from 120 deg. to 130 deg. Fahrenlieit, the fat being thor- 
oughly agitated by mechanical stirs while melting, and sait being 
mixed with the fat while it enters the kettle; and then, when settled, 
the melted fat is drawn off into other kettles, when the température 
is raised about 5 deg., and maintained about three hours; when the 
fat is put into seeders, which are kept in a room at a température of 
84 deg. to 86 deg. Fahrenheit, until itgranulates and thiekens; when 
the stock is put into cloths holding three pounds each, in a fiât cake 
seven by ten inches, and one ineh tbick. Eight of thèse are placed 
on an iron plate, and then an iron plate, in alternation, to 75 rows 
of cakes and plates, and put into a press. Then the oil is squeezed 
out by pressure in the press, and runs into a tank, from which it is 
pumped through pipes into a kettle in the same room and tempéra- 
ture, where it remains several hours, and is run into tierces. 

The seientiûc experts for complainant say that this process is iden- 
tical with thàt covered by the American patent; that the higher 
température at which the rendering or melting is done is the equiv- 
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aient of tbe digestion called for by the patent; and that the process 
oî crystallization, or seeder and séparation by pressure, are sub- 
stantially the same. 

We do net think it necessary to décide whetber the process used 
by the défendant, and that covered by the patent, are identical, or 
substantially so, beeause our view of the first question raised by the 
défendant must be décisive of the case; but it would seem to the un- 
initiated certainly that there is room for a wide différence between 
the physiological process whioh Mege describes and directed.should 
be pursued, and the mère rendering process at a low température 
which the défendant followed. A reading of Mege's several patents, 
with his introductory remarks in regard to the nature and eharacter 
of his invention, impresses us with the conviction that he thought his 
was a physiological process, and dépendent on physiological princi- 
ples; that this process of digestion, by means of artificial gastric 
juice, at the température of the animal body, was an essential step 
in the production of the article which he designed should take the 
place of butter; while ail the witnesses in this case agrée that the 
product of the defendant's process, while it is pure fat, is odorless and 
tasteless, which is not the product which Mege intended should re- 
suit from the practice of his process, as he says the product of his 
process should hâve the taste of almonds or of fresh butter. Without, 
therefore, further discussing the question of infringment, we simply 
say that we find that the complainant's patent expired April, 1876, 
by the expiration of the Bavarian and Austrian patents. The bill is 
therefore dismissed for want of equity. 



Hancock Inspirator Co. v. Lallt.' 

{Oireuit Court, JV. D. lUinoia. March 23, 1886.) 

1. Patents fob Intentions — Noveltt — Inspiratobs. 

The third claim of letters patent No. 185,861, granted Januaiy 9, 1877, to 
John T. Hancock, for an improvement in Inspirators, is void for want of 
patentable novelty over the Giflfard English and French patents of 1858, for 
injectors, and the English patent of Barclay and Morton of November, 1863. 

a. Same. 

"Lifters" and "forcers" arrangea in an axial Une with référence to each 
other, for injecting water into a steam-boiler, being old at the date of the 
Hancock patent, and no spécial advantage being shown to hâve accrued by 
the arrangement of the two devices Bide by side, as provided in the patent, 
held, there was no invention in such arrangement. 

8. Same— Cbrtaintt dp Description. 

In order to save this patent from being void forlackof certainty in descrip- 
tion of the devices covered by this third claim, it is necessary to assuïae thaï 

iReported by Charles C. Linthicum, Esq., of the Chicago bar. 
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their construction was a matter of common knowledge in the art when it was 
applied for, and in this view the mère arrangement of thèse devices in a new 
relation to each other did net involve invention. 

In Equity. 

Elmer P. Howe and Chauncey Smith, for complainant. 

Rodney Mason and B. F. Thurston, for défendant. 

Blodgbtt, J. This bill is brought to restrain the alleged infrînge- 
ment of letters patent No. 185,861, granted January 2, 1877, to John 
T. Hancock, for "an improvement in inspirators." This patent be- 
longs to that class of devices of comparatively récent origin which are 
arranged to force a jet of feed-water into a boiler by the direct action 
of the steam of the boiler. The patentée says in his spécifications : 

" The object of my invention is — First, to supply water to a boiler by a less 
expenditure of power than that required for a pump, and consequently with 
a relative saving of fuel; seoondly, to draw the required quantity of water, 
by means of the attractive power of steam acting in one part of my apparatus, 
from the greatest depth which a pump is capable of doing, and to deliver the 
same to another part of my apparatus in quantity equal to what the said part 
requires at ail varying pressure of steam, from zéro upwards, and with rea- 
sonable variations in the température of the water; thirdly, to regulate the 
supply of water to the requirements of a boiler, even wlien the apparatus is 
exposed to sudden jars or shocks, thus insuring a constant and reliable feed. 
* * * My invention consists in the employment and combination of two 
sets of apparatus, contained each in a separate chamber, the one being em- 
ployed for lifting water from a well or other source of supply, and conveying 
the same to the other chamber, from whence it is conducted to the boiler." 

The patent contains five claims, but the allégation of infringement 
in this case only applies to the third claim, which is as follows: 
"The combination of an injector for forcing water into a boiler, and 
a second injector communicating with the well, and communicating 
with and supplying water to the first, substantially as described." 

In 1858, Henry Jaques Giffard obtained patents in France and 
England for a device for forcing water into a steam-boiler, the first 
form of which is substantially like either of the devices which Han- 
cock has coupled together to make what he calls his "inspirator." 
The instrument went into gênerai use, and was patented in this 
country, and a large number of patented improvementsupon the orig- 
inal device of Giffard are shown by the proof to hâve been taken 
prior to the date of the invention claimed in this patent. The opéra- 
tion of the original Giffard invention depended upon a few simple 
mechanical principles. It is well known that if a pipe be extended 
into a well or réservoir containing water, and steam be let into this 
pipe 80 as to expel the air, or remove the atmospherie pressure for 
the time being, the water will rise in the pipe to the same height that 
it would in the ordinary suction pump, The stoam has no attractive 
power to draw the water, but the water is raiaed solely by atmospherie 
pressure. Organized simply upon this principle, the Giffard device 
is wfaat may be ealled merely a lifter; that is, it takes the atmos- 
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pheric pressure off the pipe leading into the réservoir, and allows the 
water to be forced, by the weight of the atmosphère, into the pipes 
of the injecter or lifter to the extent to which the atmospheric press- 
ure will accomplish this purpose. It had been, long before tbis pat- 
entée entered the field, demonstrated and become a part of the com- 
mon mechanical knowledge of those versed in the art that, to make 
a lifter of this instrument, the area of the combining tube at its 
smallest diameter must be greater than the area of the steam-jet 
which is to expel the air from the combining tube to cause a fiow of 
water into the same ; while, in order to impart to the stream an in- 
creased momentum or velocity, so as to make the instrument a 
forcer, the area of the steam-jet must exceed the area of the combining 
tube at its smallest diameter. In other words, if the combining tube 
of the lifter is made smaller than the area of the steam-jet, the steam 
cannot escape through the combining tube, but will recoil, and hinder, 
if it does not whoUy prevent, the flow of water into and throngh the 
combining tube; while the current thraugh the latter being estab- 
lished by the lifter, the volume of steam from the forcing jet must 
then be made large enough to impart its velocity to the current of 
water in the combining tube, so as to send the water with increased 
momentum into the boiler. Another characteristic of ail thèse de- 
vices, known before the invention of this patentée, was the faet that, 
in order to make the instrument operative, there must be an opening 
somewhere beyond the end of the combining tube, through which the 
air to be expelled therefrom, and the steam and water first admitted, 
could pass, in order, as it was commonly expressed, to prime the in- 
strument, and get sufficient head or velocity upon it to enable it to 
act against and overcome the pressure of the boiler, and drive the 
water into it. 

In the Bnglish patent Giflfard showed by the second drawing a de- 
vice by which the jet or stream of water, which had been sent into 
and through the combining tube by the action of the lifter, received 
another jet of steam, giving it the increased impetus necessary to 
drive the water into the boiler; thèse tubes of Gifïard being arranged 
in an axial Une to each other, — that is, the second tube, upon which 
the forcing jet of steam is applied, is directly in the line of the com- 
bining tube, which receives the jet of steam, and causes the water to 
be lifted. In the first form of the Giffard injecfcor the instrument is 
so constructed that the jet of steam first applied is smaller than the area 
of the combining tube, and bence, in its first opération, the instrument 
is a lifter; but af ter the air bas been expelled, and the instrument be- 
come primed, and a flow of water established through the combining 
tube by the opération of the instrument as a lifter, the area of the 
steam-jet is enlarged so that from that time forward the instrument 
opérâtes as a forcer; that is, the original simple Giffard injector in 
its first form, as shown in bis French and English patents, was a 
combined lifter and injector. He says : 
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"Thia apparatus, wliich may be considerably modifled without changing 
the principle of its action, consists, according to one arrangement, as applled 
to a steam-boilfir, of a steam-jet or injection pipe, vvhich reçoives steam £rom 
the boiler, and directs it in a continuous jet into a small passage, the lower 
end or mouth of which is expanded sufflciently to admit of the entrance of a 
stream of water which, by surrounding the steam-jet pipe, forms an annular 
jet of water, with the steam-jet in the center; * • * or two steam and 
water jets may be used in such cases, such as where the condensation of the 
steam is not sufflciently rapid, owing to the heated state of the water in the 
hot well or tank of the engine. * * * In case the initial température of 
the water in the well or réservoir (or tender, when applied to locomotive en» 
gines) should be too high, which cannot always be avoided, to condense the 
entire quantity of steam issuing from the nozzle it would be requisite to di- 
vide the actuating steam-jet into two parts, as shown in Fig. 2; the flrst por- 
tion acting as above described, drawing up the water, and imparting to 
it only a fraction of the necessary speed; and the second portion, arriving by 
the pipe, t, and having its annular sectional form regulated by the screw, w, 
would impart to the vein or jet a fresh impulse in the diverging mouth-piece, 
to any point where the ejected water would still possess a portion of the press- 
ure of the boiler. Now, with this portion of the pressure above the pressure 
ot the atmosphère, the water could condense the fresh amount of steam, 
which would then no longer act except with the diiïerence of the total press- 
ure already acquired, and would thus be introduced into the boiler under the 
most favorable conditions. This principle may be modifled and worked out 
in various ways." 

It will thuB be seen that Giiïard, in his original patent, suggested 
and showed the application of a second jet of steam, to act as a forcer 
upon the column of water which had been raised by the action of the 
lifting portion of tlie deviee. 

In the English patent of Barclay and Morton, issued in November, 
1863, an injector or "lifter" is shown, of which they say: 

"It may be necessary to combine two of the before-mentioned apparatuses, 
so that the one may merely raise or lift the water or the other fluids, while the 
other then merely forces it ; and also one lifting apparatus may be combined 
with that known as * Gifïard's Injecter,' and by this means supply water to 
steam-boilers from any depth where an ordinary lift-pump is required." 

Without traveling through the large volume of testimony in the 
record in this case, it is enough to say the proof shows that when 
Hancock entered the field lifters were old, and forcers were old; that 
is, Gifïard showed a forcer working in connection with his lifter, and 
also that his simple lifters were transformed, when they had once got 
into opération as lifters, into forcers. It seems to me that ail that Han- 
cock did was to take the forcer, which Giffard had arranged in a di- 
rect line with the tubes of his (Giffard's) lifter, and arrange or set this 
forcer along-side of the lifter, instead of allowing it to extend beyond, 
in the same line with the liftijig pipe; and, when thus arranged, the 
forcer of Hancock perfoimed the same function that was performed 
by the injector of Giffard after the lifter had set the column of water 
flowing into and through the tubes, when, the steam-jet being in- 
ereased, the instrument became from that time a forcer. No new 
function is performed by either instrument in the change of position, 
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but the two continue to do, in the Hancock combination, just what 
they had done in the Giffard combination, and just what Barclay and 
Morton suggested they might be made to do in their device. 

It is also noticeabîe that while the proof shows that the law of 
the opération of this device as a lifter and a forcer was well known 
at the time Hancock entered the field, yet nowhere in the spécifica- 
tions of his patent does he give any directions for constructing one- 
half as a lifter, and the other as a forcer. He does not state the pro- 
portions of the two pipes, and how one shall be constructed in order 
to operate as a lifter, and how the other shall be constructed to 
operate as a forcer. It may be true, and it probably is, that the art 
of constructing this class of instruments was so well known at this 
time that it was sufiScient to say to a person skilled in their construc- 
tion that one side should be constructed to force, and the other only 
to lift, and the skill and expérience of the workmen would supply 
what was left out of the spécifications as to the proportions of the two 
instruments. This view, and this alone, saves the patent, ao far as 
this third claim is coneerned, from being absolutely void for uncer- 
tainty, because he does not instruct the public how to make lifters, 
nor how to make forcers; and if the ruies for constructing thèse dif- 
férent instruments were not then well known, then the instruments 
cannot be made and combined. In other words, he seems to hâve 
assumed that the différence between a lifter and forcer was part of 
the common knowledge of those skilled in the art of making injectors. 

Much of the contention between the experts in the case centers 
around the question whether an instrument constructed aceording to 
the second form shown in the French and English patents will work 
as a practical combined lifter and forcer, and feed or supply a boiler 
with water under varied pressure. Witnesses in behalf of complain- 
ant testify to experiments made by them with Buch an instrument 
with whicib they whoUy failed to do the work; while witnesses for de- 
fendant testify to the suceessful use of injectors made in strict con- 
formity with the drawings of thèse foreign patents. Of course, if the 
Giffard device, or a machine roade' aceording to his drawing, will not 
work, or was not a practical and useful machine, operating substan- 
tially upon the principle shown in the Hancock, then the Giffard 
device should not be deemed an anticipation of Hancock's: but I am 
satisfied from a caref al study of the proof that an injector made after 
the plans of Giffard's Fig. 2 is and will be a practical working in- 
jector, lifting the water, and forcing it as suecessfully as an instru- 
ment constructed under the direction of the Hancock patent, and 
hence I conclude that the Giffard patents show a practical and suc- 
eessful mode of combining a lifter and forcer which produces the same 
resuit as the Hancock, and differs from it only in the juxtaposition 
or location of the operative parts. 

The défendant sells an injector manufactured by James Jenks, of 
Détroit, in which he also bas arranged the forcer and the lifter side 
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by sîde, înstead of placîng them in an axial line to each other. 
Forcera being old and lifters being old in the art, and the Giffard 
patents, and several of the other earlier patented improvements upon 
Giffard's device, having expired, any person had the right to take the 
injeetor and the lifter, as shown in Giffard's device, and arrange 
them, either as he arrangea them, the one following the other, or side 
by side, the way Hancock bas arrangea them. No such spécial ad- 
vantage is shown to hâve accrued by the arrangement of the two de- 
vices side by side as to make that arrangement of itself patentable. 
The instruments still operate by the same law, and in the same man- 
ner, when the two are along-side of each other as they did when the 
forcer was ahead of and in the line of the lifter. I therefore con- 
clude that, so far as the Hancock patent is concerned, he had no right, 
at the time he took his patent, to cover broadly the combination, 
which he does by the third claim of his patent, of an injeetor for forc- 
ing water into a boiler and a second injeetor communicating with the 
well, and communicating with and supplying water to the first, be- 
cause Giffard and Barclay and Morton had instructed the public how 
to do this long before the date of his invention, by the use of substan- 
tially the same operative parts. 

The bill is therefore dismissed for want of equity. 



Blades V. Eand, McNally & Co.' 
{Cvrcuit Court, N. D. Illinois. Mardi 23, 1886.) 

1. Patbnts pob Inventions— Ticket Cases. 

Letters patent No. 86,377, of January 26, 1869, to Frank Brewster, and No. 
145,388, of December 9, 1878, to Léonard J. Bladea, construed, and fteldïimited 
to the spécial devices which they describe and claim, and not infringed. 

2. Same— Patents Cannot Supplément Bach Other. 

Thèse two patents cannot support or supplément each other. They are 
each for combinations, and the question is whether the défendants use the 
combination shown in each, and not whether parts in each combination can 
be found in each patent. 
8. Same— AcQUiEscENCB in Rbjection dp Application— Bfpect of. 

Where a patentée, having made broad claims in his application, which 
were rejected, accepted claims for a combination of the parts shown, he must 
be limited to his spécifie device. 
4. Same— Assignée Bodnd by Apflicant's Actions. 

The action of an applicant for a patent in accepting restricted claims is part 
of the law of the patent, and controls the assignée as well as the original pat- 
entée. 
6 Same— Repbkencb to Rbjectbd Application. 

Although the broad claims of this application were rejected on a référence 
to a rejected application, in accordance with the then practice of the patent 
office, which practice was soon afterwards overruled by the 8ui)reme court, 
?ieM, that the applicant having acquiesced and talsen a limited daim mustnow 
be conflned to the claim he accepted. 

'Eeportedby Charles C. Linthicum, Esq., of the Chicago bar. 
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In Eqnîty. 

Offield d Towle, for complainant. 

Gridley d: Fletcher, for défendants. 

Blodgett, J. This suit is brought to restrain the alleged infringe- 
ment of patent No. 86,277, granted January 26, 1869, to Frank 
Brewster, for "an improvement in railroad ticket cases," and patent 
No. 145,388, granted December 9, 1873, to Léonard J. Blades, for 
"an improvement in ticket cases," and for an accounting. 

The Brewster patent is for a case containing any desired number 
of ticket drawers, or pigeon-holes, for holding the tickets for the re- 
quisite number of stations; thèse drawers being so constructed that 
each is complète in itself, and easily taken from or replaced in the 
case. The rear ends of thèse drawers are raised so as to incline the 
drawer towards the front of the case, and the tickets are placed in 
the drawer, either upon the end or edge, so as to présent the face of 
the ticket to the front of the case. In the front end of the side pièces 
of thèse drawers are narrow strips of métal, or other suitable mate- 
rial, against which the ends or edges of the tickets rest, so as to keep 
them in place, and at the same time allow the face of the front ticket 
to be plainly seen from the front of the case. The upper ends of 
thèse strips are also bent over on the upper edge of the drawer, and 
a small slot eut in the angle only wide enough to allow the with- 
drawal of a single ticket at one time; and this withdrawal must be 
by pushing the ticket upwards instead of downwards. Behind the 
tickets is a follower, arrangea with a rod and spring, so as to keep 
the tickets in the drawer pressed firmly against the front strips. The 
object in setting thèse drawers at an incline is stated to be to give 
room for the drawing of the tickets over the tops of the drawers. 
The patentée disclaims the older devices "for the prévention of the 
withdrawal of more than one ticket at once, where the tickets présent 
an end-edge front, and are withdrawn from the bottom." The pat- 
ent contains but one claim, which is: "The combination of the 
drawer, c, having upon its front edges the metallic strips,/, slotted 
as deseribed ; the rod, i, having attached thereto a follower for press- 
ing forward the tickets, and the springs, j, j, ail constructed and ar- 
ranged and operating substantially as set forth." 

As to the Blades patent, it is stated in the spécifications that the 
invention is for an improvement in the class of railway ticket hold- 
ers in which the slides or drawers are provided with spring-guided 
followers for pressing the tickets forward into position to be seized 
and drawn out. He says : 

"I employ a follower actuated by gravity, tbereby econoinizing space, and 
securing other advantages, and so construct and arrange the slides and their 
containing case that the tickets may be drawn downwards, and then out of 
the slide compartments, and the slides themselves also drawn forward and 
suspended in a vertical position for refllling with tickets, as will be hereaf ter 
more fuUy deseribed." 
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The description of his device shows an outer case, constructed with 
upright sides, upon the inside of which uprights he cuts grooves iu- 
clining upward from the front towards the rear. He then forms the 
drawers or slides, the bottoms of which extend laterally, forming 
flangea which fit into thèse grooves. There may be any number of 
thèse drawers, and each drawer is divided by vertical partitions into 
as many oompartments as may be wanted. The tickets are to be 
placed on edge or end in the drawers, so as to présent a front face, 
and small stops of wood or métal are fixed to the partitions to pre- 
vent the tickets from sliding out of the front ends of the slides or 
drawers; but each compartment is left sufficiently open to show the 
face of the ticket, and a slot is left between thèse stops and the bot- 
tom of the drawer large enough for a single ticket to be withdrawn at 
a time, and the tickets are drawn downwards instead of upwards, as 
in the Brewster case. The pitch or inclination of the drawers is such 
as to incline the bundle of tickets by its own gravity down against the 
front ends of the drawer, and a métal foUower is placed behind the 
tickets, which, by its weight, keeps the tickets upright, and presses 
them firmly against the front strip of the drawers. The drawers are 
kept in the groove by resting against a stud driven in the front part 
of the groove, and a lug or hook is placed at the rear end of the draw- 
ers; and, for the purpose of replacing the tickets, the forward ends 
of the drawers are lifted over the stud, and the drawers slid down- 
wards until the lug at the rear end catches on the studs in the front 
end of the groove, when the drawer will be suspended nearly verti- 
cally, and in a convenient position foK refiîling them with tickets. The 
claims of this patent are — 

"(1) A séries of ticket-holding slides, c, arranged in inclined ways in a case, 
a, and liaving strips, e, applied vertically, or nearly so, to the front edge of 
the partitions, d, so as to leave a space, g, at the bottom, and the gravitating 
foUower blocks,/, ail combined as shown and described. (2) The combination 
of the ticket-holding slide, c, having lugs or projections, k, at the rear side, 
with the case a, having grooves, a, and studs, i, combined as shown and de- 
scribed, whereby the slides may be drawn forward and suspended vertically, 
to be Blled as specifled. " 

The défendants make and sell a case in which ticket-holding draw- 
ers are set into a case inclined so that the rear end is much higher than 
the front, and so arranged as to show the face of the tickets, and with 
a follower, actuated by its own gravity, behind the tickets, for the pur- 
pose of keeping the tickets upright, and pressing them to the front ; 
the front having narrow vertical strips which prevent the tickets from 
falling, or passing out through the front end of the drawers, and with 
a slot formed by thèse front strips and the bottom for withdrawing a 
single ticket at one time by a downward motion. 

The défenses are (1) that the patents are void for want of patentable 
novelty; (2) if not void for want of novelty, they are limited by the 
state of the art to the spécial devices shown, and, when so limited, 
défendants do not infringe. 
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Before discussing thèse questions raîsed by the défense, I wîll say 
that I do not ses how thèse patents can support or supplément eaeh 
other. They are each for combinations, and the question is whether 
the défendants use the combination shown in each, and not Tvhether 
parts of eaeh combination can be found in each patent. The proof 
also shows that the Brewster case, as described in his patent, haa 
never gone into public use. The large space required for its sepa- 
rate drawers, the provisions for the withdrawal of the tickets by an 
upward instead of a downward movement,- and the def ects in the prac- 
tical working of the follower and springfor pressing the tickets to the 
front, form, when ail taken together, such objections to its use as 
hâve prevented its acceptance and adoption as a practical ticket case. 

The évidence shows that in May, 1854, the executors of Thomas 
Edmondson obtained a patent for a railway ticket case in which the 
tickets were placed in nearly vertical tubes, the rear ends of which 
were raised so as to incline the tickets, as they lay flat in the tube, 
somewhat towards the front of the case; and while thèse pigeon- 
holes, or "tubes," as they are called in the patent, hâve an opening 
in the front, I do not think it can be fairly said that it was a 
part of the design of the structure to show the face of the ticket 
through this opening, and the tickets were withdrawn from the bot- 
toms of the tubes by pulling them forward. The proof shows that 
this case went into extensive nse in this country, and bas so nearly 
fiUed the public want that, although the Blades case and the de- 
fendants' case are deemed'substantial improvements, especially where 
business calls for a rapid sale qE tickets, it still holds its place as a 
useful device. 

Following the Edmondson patent, came, in February, IS.'iô, the 
Apperly patent, and in May, 1856, the Conkling patent, and in Jan- 
uary, 1862, the Duffield patent; ail of which showed drawers or 
tubes for holding the tickets flatwise, and withdrawing them singly 
from the bottom. Each of thèse also showed a device by means 
of a weight or spring to press the tickets firmly against the bottom, 
so as to insure their ready withdrawal; and the Duffield patent 
shows the drawers inclined towards the front, but no device for show- 
ing the face of the ticket and withdrawing it from the front instead 
of the bottom is shown in the proofs until the Brewster patent. 

The proof shows that in the application for his patent Brewster 
claimed "(1) a ticket case having movable apartments or drawers, c, 
with springs, j," etc. "(2) I claim a ticket case which présents the 
ticket front face, in combination with a spring or device for forcing 
said tickets forward, as shown," etc. "(3) I elaim the inclined apart- 
ments, as shown. (4) I claim the slot, g, in the upper part of and at 
the angle of the strip, /, through which to draw the tickets up- 
wards," etc. 

The application with thèse claims was rejected, and Brewster then 
amended his application, and accepted the single claim which ap- 
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pears in the patent. This claim is for the constraction of the drawer, 
c, having upon its front edges the metallic strips, /, slotted as de- 
Bcribed, the rod, i, having attached thereto a follower for pressing 
forward the tickets, and the springs, j, j; ail constructed, arranged, 
and operating, etc. It seems to me that this patentée having, in the 
first instance, made broad claims, which were rejected, and then ac- 
cepted a mère claim for a combination of parts shown, must be 
limited to the spécifie device. The proof shows that his first appli- 
cation was rejected on a référence to a rejected application shown in 
the files of the patent-office, which practice of the office was soon 
afterwards overruled by the suprême court ; but this applicant ac- 
quiesced, and took a limited claim, and must now be confined to the 
claim he accepted, This combination inciudes the rod, i, having 
attached thereto a follower, and the springs,,;, J, and this seems to me 
to limit him to a spring follower, and he cannot cover in this claim a 
follower operating by its own gravity, although he says "other styles 
of springs" may be used, and "the same results maybe accomplished 
with a weight and roUer," because he had claimed in his first ap- 
plication, broadly, "a spring or device for forcing said tickets for- 
ward, as and for the purpose specified, " and then abandoned that 
broad claim, and taken one which confines him to the spécifie ar- 
rangement shown; and having also made broad claims for showing 
the front face of the tickets, and for the inclined apai"tments, and 
those claims having been denied, he has, by accepting the restricted 
claim, abandoned the extension of his claim by construction so as to 
cover what was in terms refused him, and his action in this matter 
is part of the law of the patent, and controls the assignée as well as 
the original patentée. 

As was said by the suprême court, speaking by Mr. Justice Brad- 
LEY, in Keystone Bridge Co. v. Phœnix Iron Co., 95 U. S. 2T4: 

"Hère, again, the patentées clearly confine themselves to wide and thin 
bars. ïhey claim the use in truss bridges of such bars when the ends are 
upset and widened in the manner described. It is plain, therefore, that the 
défendant company, which does not make said bars at ail, but round or 
eylindrical bars, does not Infringe this claim of the patent. When a claim is 
so explicit, the courts cannot enlarge or alter it. * * * When the terms 
of a claim in a patent are clear and distinct, (as they always should be,) the 
patentée in a suit brought upon the patent is bound by it. * * * As 
patents are procured ex parte, the public is not bound by them, but the 
patentées are; and the latter cannot show that their invention is broader than 
the terms of their claim ; or, if broader, they must be held to hâve surrendered 
the surplus to the public. " 

If the défendants' inclined tubes and drawers are the équivalents 
of the drawer, c, of the Brewster patent, they are not used in combi- 
nation with a follower rod and spring, such as Brewster limits himself 
to; nor are they used in connection with metallic strips,/, slotted as 
described in Brewster's patent. Without further discussion, then, I 
feel compelled to find that the défendants do not infringe the Brew- 
v.27F.no.l — 7 
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ster patent. Whîle défendants' case is organized like Brewster's, 
BO as to show the front face of the ticket, and with a device for press- 
ing the ticket forward, still the limitations of Brewster's patent re- 
quire the use of the entire combiuation which he covers by his ciaims, 
and, as the défendants do not use the entire combination, I feel com» 
pelled, under the proofs, and the law applicable thereto, to lind that 
défendants do not infringe the Brewster patent. 

The proof shows that Blades, in the application for his patent, 
olaimed "(1) a ticket holder, c, having an incliued bottom and front 
3trip, e, combined with the forwardly inclined loose sliding blûck,/, 
as and for the purpose described; (2) one or more ticket holding and 
distributing drawers, sliding obliquely in the case, a, as and for the 
purpose set forth." The patent with thèse ciaims was rejected, the 
examiner reporting, "AU the patentable featuresin this case are shown 
in the patent of Frank Brewster." The application was thereupon 
amended by erasing the second claim; and an argument was âled, 
insisting that the inclined block, pressing by its gravity upon the tick- 
ets 80 as to hold them together, is not the équivalent of the follower 
rod and spring used for the same purpose by Brewster; and that, as 
Brewster's patent was for his spécifie means, Blades was entitled to 
a patent for his means for pressing the ticket in front. Thereupon 
the examiner reported as follows: "A follower in a ticket case, con- 
nected by a spring, is considered an équivalent to a follower connected 
by gravity, and no patentable différence is perceived;" and there- 
upon Blades amended his application by erasing the first ciaims ap- 
plied for and taking the two ciaims now shown in the patent. 

The second claim of this Blades patent isfor a combination of the 
ticket-holding slides, c, having lugs or projections, /c, at therear side, 
with the case, a, having the groove, a, and studs, i, combined as 
shown and described, whereby the slides may be drawn forward and 
suspended vertically, to be filled as specified. As the defendant's 
ticket case shows no lugs like the lugs, k, upon the Blades drawer 
at the rear, and no grooves in the sides of the case, and no studs, and 
no arrangement of parts whereby the slides may be drawn forward 
and suspended vertically, I am very clear that this claim is not in- 
fringed by the défendants' case. It will be noticed that in his first 
application Blades claimed a ticket holder having an inclined bottom 
and front strips combined with his gravity follower or pressure. Hit 
patent with this claim was rejected, and he finally took as the firs* 
claim of his patent "a séries of ticket-holding slides, c, arranged in 
inelined ways in the case, a, and having strips, c, applied vertically, 
or nearly so, to the front edge of the partition, and the gravity fol- 
lower." 

In view of what was done in the patent-office, I hâve no doubt but 
Blades must be limited to his ticket-holding slides, moving in the 
■jroove, a, upon the flanges, c, and held in place by the stud, i. In 
■)ther words, the patent-office allowed him a patent upon just what 
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hîs daim described, and no more, and he accepted his patent upon 
those terms. It is clear from Blades' spécifications tbat he consid- 
ered the "lug, k, and the stud, i, each operating in connection with 
the groove, a, permitting the suspension of the drawers in a vertical 
position to be refilled with tickets," as an important feature of his 
device, for he not only covers it speoifioally by the second claim of 
his patent, but he says in his spécifications that he so constructs and 
arranges the slides, and their containing case, that the slides them- 
selves may be drawn f orward and suspended in a vertical position for 
refilling with tickets, and by the terms of the first claim the slides 
must move in the groove, a. Taking, then, his action in connection 
with the patent-office, and the obvious double purpose of his grooves 
and flanges as indicated by the two claims whioh he took, there can be 
no doubt that he must be confined to a case with grooves in which 
the drawers provided with flanges slide, and with such an arrange- 
ment of parts as that the drawers may be suspended vertically upon 
the front of the case. 

The défendants' device, as already described, consists of a séries 
of tubes arrangea and inclined side by side in tiers, with a gravity 
follower, and each tube or slide may be removed by itself . There is 
no groove, a, and there are no flanges to the drawers or tubes. There 
are no studs to hold the drawers in place, and no lugs at the rear of 
the drawers by which they can be vertically suspended. In fact, the 
défendants' tubes are suspended, rather than slid, into the défend- 
ants' case, being held in the rear by a hook, and their forward ends 
resting upon a cross-piece, so as to hold them at an aeute angle in 
the case. The différence between the cases is not wide, but it must 
be remembered that this field had been quite fuUy passed over and 
occupied by other inventors before Blades entered it. In fact, there 
seems to me to hâve been very little room for the exercise of invent- 
ive talent after the production of the Edmondson case in the modifi- 
cation of an Edmondson case into a Blades case, although considér- 
able time elapsed before the Blades case was brought ont. The Ed- 
mondson tubes or drawers were fixed and stationary in the case, 
The bottoms of his tubes were inclined towards the front, and the 
tickets were to be withdrawn from the bottom through a slot. A bout 
ail that Brewster or Blades did was to modify the Edmondson case 
by setting the tubes at a more acute angle, so that the face of the 
tickets could be read from the front of the case, and apply force, 
either by a spring or weight, to press the tickets to the front, and 
make a slight change in the slot, through which the tickets should be 
withdrawn by a downward movement. The Brewster case seems to 
hâve been an ordinary case, with pigeon-holes so arrangea that each 
of the drawers which he describes can be passed into one of the 
pigeon-holes, and there held in an inclined position. The fronts of 
the drawers, from the fact that they were so held, formed a séries of 
Bteps upon the front of the case; so that when Blades came in with 



100 FEDERAL BEFOBTEB. 

his devioe for a patent, the patent-office told hîm that ail he haà 
done had been anticipated by Brewster; that is, Brewster had shown 
an inclined slide, holding a front-face ticket in a slot, by which the 
ticket could be withdrawn, and a spring to press the ticket to the 
front; and he was also told that there was no patentable différence 
between using the weight and a spring for the purpose of pressing 
the ticket to the front. Apperly, Conkling, and î)ufiield had already 
shown weights or springs for the purpose of pressing the tickets to 
the front, from which they would be delivered, and this was the ob- 
ject, and the sole object, of the spring in Brewster's and the weight 
in Blades'. It therefore seems to me no hardship to hold Blades, 
and those operating under his patent, to the spécifie devices covered 
by it, which was ail the patent-office evidently intended to allow him ; 
and, confining him to his device, the défendants evidently do not in- 
fringe. The bill is therefore dismissed for want of equity. 



Pope Manuf'g Co. v. Owslet. (Bill.)* 

OwsLEï V. Pope Manuf'g Co. (Cross-bill.) 

(Circuit Court, JV. D. Illinois. 1886.) 

1. Patents for Intentions— Equitt Jueisdiction — Licbnse — Discovbbt. 

Equity has jurisdiction to compel a discovery of the number of patented 
articles made under a license, -where the licensee neglects or refuses to make 
monthly reports ashe has covenanted to do; and a covena;nt to make monthly 
reports is, in f act, a covenant for a monthly discovery of the work done un- 
der the license. 

3. Samb— Kestkicted Licbnse— Infringement. 

Where a license does not purport to give an unlimîted right to the use of 
the patent, but restricts the right to machines of certain descriptions, when 
licensee makes machines not in conformity to his license, but within the pat- 
ent, he not only violâtes his express covenant not to do so, but violâtes the 
patents. 

3. Samb— Ebvocation dp Licbnsb. 

A license provided that licensor might terminate ît by notice in writing. 
He sent a postal card to licensees, reading: "Your royalty return for Feb- 
ruary has not corne to hand. Failure to forward same within flve days from 
March lOth subjects your license to revokement. " Reld, that this paper fell 
far short of a notice in writing of a révocation or termination of the license. 

4. Samb — When Licensee Estoppbd to Dispute Validity of Patent. 

Licensees under patents covenanted that they would not dispute or contest 
the validity of the same, orof complainant's title thereto. , Held, that as long 
as the licenses remain in force défendants are estoppeS by the terms of 
their agreements, from denying the validity of the patents in question. 
6. Samb — Threats op Suit — Epfect on License Takbn m Conséquence. 

The mère fact that the owner of a patent allèges an infringement, and 
threatens suit unless a settlement is made with him, cannot be held to make 
such settlement void for fraud or intimidation. 

•Eeported b,y Charles 0, Linthicum, Esq., of the Chicago bar. 
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The fact that défendants feared the resuit upon their business of a_ suit 
for infringement of patents, and therefore settled and took a license, is no 
support to a charge of fraud in the procurement of the license. 
7 Samb — License undek Expikbd Patent. 

Where a license was granted covering a large number of patents, inoluding 
one which had already expired, but which licensor owned and liCensee had 
infringed, and there was no proof that it was includedbv the licensor in bad 
faith, neld, not enough to taint the transaction as fraudulent. 
fj. Samb. 

The date or duration of a patent is a matter of public record of which a 
licensee is as much bound to take notice as the licensor. 
S. Same — Efpect op Décision Adverse to Patent. 

A license under patents is not afEected by the fact that in a suit between 
other parties the patents hâve been adjudged void, where the licensee has 
agreed not to contest their validity. 

10. Samb— Estoppel. 

Where licensee under a patent agrées not to contest its validity, nor licens- 
or' s title, he cannot urge want of patentability, nor any question save that 
whether his devices are covered by it. 

11. Samb. 

Where the alternative to settle a claim for infringement or litigate is fairly 
tendered to a party, and he chooses to settle, he cannot afterwards retreat 
from the settlement merely because some other party has successfully con- 
tested the validity of the patents. 
IZ. Same — Construction of Instrument. 

Where a license included a large number of patents, and provided that 
licensees should paya stipulated royalty on ail machines made by them "em- 
bodying in their construction or mode of opération the inventions and im- 
provements shown and described in each, ail, or either of said letters pat- 
ent, " lieM, that so long as licensees used either of the patents they were lia- 
ble to pay the royalty named in the license. 

In Equity. 

Cohurn (è Thacher, for complaiuant. 

West <& Bond, for défendants. 

Blodgett, J. The original bill in this case alleged that on the 
sixth day of October, 1879, complaiuant entered into an agreement 
in writing with the défendants, then doing business under the firm 
name of the St. Nicholas Toy Company, which agreement is an- 
nexed to the bill, and made a part thereof, as Exhibit B; in which 
agreement it is recited that complainant "owns and controls certain 
letters patent of the United States for the inventions therein set forth 
and described, enumerating eleven patents, and that défendants "are 
desirous of seouring license and authority to work under said pat- 
ents, and make and sell the inventions therein described." Wherefore 
it is agreed : 

"(1) The complainant licenses défendants, subject to conditions in said 
agreement contained, to make, use, and sell, to the full end of the term for 
which each of said letters patent were granted, wooden bicycles whose wheels 
do not exceed flfty Inches, made principally of wood, embodying in tlieir con- 
struction or mode of opération the inventions or improvements sliown or de- 
scribed in each, ail, or either of said letters patent. 

"(2) The défendants agrée to make full and true returns in writing to 
complainant, on or before the tenth day of each calendar month in each year, 
of ail bicycles containing said improvements so manufactured by them dur. 
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ing the month preceding, and the name or names of any or ail purchasers of 
the same, and to pay the royalty or license fee accruing thereon, on or beforo 
the said tenth of each of said months ; and to keep f ull, true, and correct books 
of account, open at ail reasonable times to the inspection of the complain- 
ant, in which shall be éntered and set down ail vélocipèdes made and sold by 
them; and to mark each machine sold 'Patented;' and to pay complainant as 
license fee or royalty upon each and every bicycle whose wheels do not ex- 
ceed 42 inches in diameter, $1, and upon each one whose wheels exceed 42 
inches, and do not exceed 50 inches, $2, so manuf actured and sold by the de- 
fendant, containing the improvements set forth and described in said letters 
patent, or either of them." 

Défendants also agreed that they would not make or sell any bi- 
cycles other than those having wooden wheels, and not of greater di- 
ameter than 50 inches ; "nor in any manner, directly or indirectly, 
violate or infringe upon said letters patent, or either of them ; nor 
dispute or contest the validity of the same, or of complainant's title 
thereto," and in case the défendants should violate any of the pro- 
visions contained in the said agreement on their part, the plaintilï 
might terminale said license by notifying the défendants in writing 
that their said license had been revoked. The bill then avers simi- 
lar agreements or licenses made between the same parties, one bear- 
ing date July 16, 1881, two dated November 1, 1881, and one dated 
February 3, 1882, and enumerating différent patents as owned by 
the complainant, and licensing the défendants to make bicycles and 
vélocipèdes of différent sizes and construction, and baby carriages, 
with wire wheels and rubber tires; ail of which licenses contain sub- 
stantially the same provisions as to payment of royalties or license 
fées called for by each of them, the making of monthly reports, the 
keeping of books, the agreement of défendants not to contest or dis- 
pute the validity of the letters patent enumerated in the licenses, and 
the provision for the termination of licenses by the complainant in 
case of default by défendants, such as are contained in Exhibit B; 
copies of ail thèse licenses being attached as exhibits to the bill, and 
made a part thereof; Exhibit B enumerating 11 patents; Exhibit C, 
14 patents; Exhibit D, 13 patents; Exhibit E, 11 patents; and Ex- 
hibit Gr, 12 patents, — as owned and controlled by complainant, de- 
scribing such patents by their officiai numbers, dates, and the names 
of the persons to whom they were respectively granted, and describ- 
ing some of them as reissues. The bill then charges that défendants, 
acting under the said licenses, made monthly reports and paid royalties 
as called for by the respective instruments, up to the first of March, 
1883, when they refused to pay any more royalties, refused to make 
any more reports, and although there is no spécifie or direct alléga- 
tion that défendants still continued to manufacture articles on which 
they should report and pay royalties as provided by said licenses or 
agreements, yet it is indirectly so stated. It is also stated in the bill 
that the défendants are making and selling vélocipèdes and bicycle» 
of différent sizes and construction than were allowed by their license, 
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in violation of their covenants contained in said license or agreement 
that they will not make any other bicycles or vélocipèdes or wheels 
than such as are described and authorized by the licenses. The 
prayer of the bill is for a discovery of the number of bicycles and 
•wheels for baby carriages made by défendants in accordance with 
and under the provisions of the several licenses mentioned since they 
hâve failed to make their monthly reports, as called for by said agree- 
ments ; that they be decreed to make reports in writing, and to pay 
the license fées found due ; and also for an injonction restraining 
the défendants from selling any vélocipèdes, bicycles, or wheels spec- 
ified in the several licenses without affixing or stamping thereon the 
Word "Patented;" and also that the défendants be enjoined and re- 
strained from making or selling bioj^les or other machines described 
in the said licenses of différent construction from those which they 
are allowed to make and sell by virtue of their several licenses. 

Défendants, by their answer, admit the making of the agreements, 
and the making of reports and payment of royalties up to and inclnd- 
ing the month of February, 1883, and their refusai to make such re- 
ports and pay royalties since that time. They allège, by way of dé- 
fense, that the several licenses were obtained from them by fraud ; 
that several of the patents mentioned in the licenses were null and 
void at the time said licenses were granted; that the machines man- 
ufactured and sold by the défendants are not covered by any of the 
said patents, and do not infringe the same; and that the complain- 
ant has declared the licenses forfeited; whereby the défendants claim 
to be released from ail obligation assumed by them in said agreements 
or licenses. Défendants hâve also filed a cross-bill, in which they 
seek to hâve the agreements or licenses in question set aside on the 
groundthat they were obtained by fraud, the fraud charged mainly 
consisting in the fact that one of the patents enumerated in the li- 
censes had expired at the time the licenses were taken, and others 
were very nearly expired, but by stating the date of the reissue, in- 
stead of the date of the original patent, défendants were induced to 
believe that the said patents had a much longer time to run than they 
in fact had; that several of the reissued patents were void by reason 
of enlarged claims; and that défendants were intimidated by threats 
of law-suits and injunctions into taking said licenses, and making 
the agreements therein contained; also that the machines made by 
the défendants do not infringe the claims of either of said patents, 
when said patents are properly understood and construed by the state 
of the art; and, further, that two of said patents hâve been declared 
void by a court of compétent jurisdiction since said agreements were 
made. The prayer of the cross-bill is that the agreements be set 
aside, and the défendants released from ail obligation to observe the 
same, and for an injunction restraining the défendants in the cross- 
bill from asserting said patents as against the complainants in the 
cross-bill. 



104 FEDERAL PEPORTER. 

The original bîll alleged the making of another agreement deseribed 
as "Exhibit A," and another is deseribed as "Exhibit I;" but as the 
proof shows that défendants were released from the payment of roy- 
alty under Exhibit A at the time the same was made ; and its only 
purpose seems to bave been for the settlement of past claims; and 
that Exhibit I contained a clause allowing the défendants to revoke 
or eancel the same, of whieh they availed themselves soon afterthis 
bill was filed, — it is not deemed necessary to consider them further. 

Soon after the filing of the original bill, on motion of complainant, 
an injunction was ordered unless the défendants should file a bond 
in the pénal sum of $12,000, conditioned for the payment of royal- 
ties, with interest and such damages as the court should find on the 
hearing had accrued up to the date of the order; and also that the 
défendants should report to the complainant each month after the 
date of the order the number and kind of machines made by them 
under the several licenses held by the défendants from the complain- 
ant, and pay into court, or to complainant, the royalties accruing 
after the date of such order. Défendants filed the bond called for 
by this order, and hâve reported from month to month in pursu- 
ance thereof, and no exception bas been taken to the correctness of 
thèse reports. 

The first, and, substantially, the only, question raised by the de- 
fendants in the original bill is that the complainant bas a complète 
remedy at law, and therefore a court of equity bas no jurisdiction. 
Upon this point I think the case made by the bill showing an agree- 
ment by which the défendants were to report monthly the number of 
machines made under their licenses, and a covenant not to make ma- 
chines, except of a certain description, and not to dispute the validity 
of the patents inentioned in the licenses, and that the défendants 
had vioîated their agreements in ail thèse particulars, makes a clear 
case for the interposition of a court of equity. The covenant to 
make monthly reports is, in fact, a covenant for a monthly discov- 
ery by défendants of the work done by them under the complainaut's 
patents. The licenses do not, any of them, purport to give the de- 
fendants an unlimited use of any of the patents, but only a restricted 
right to make machines of certain sizes and descriptions; so that 
when défendants made machines not in conformity to the licenses, 
they vioîated, not only their express covenant not to do so, but also 
the complainant's patents, or some of them, covering such machines. 

As to the allégation in the answers that the licenses had been 
forfeited by the complainant before the commencement of thèse 
suits, and the défendants are thereby relieved from the obligation rest- 
ing upon them therefor, it is sufïicient to say that by the terms of the 
licenses complainant was empowered to terminate them by "notify- 
ing défendants in writing that their said licenses had been revoked." 
The proof in the case fails to show that any such notice was ever 
giren by the complainants. The only élément of proof bearing upon 
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this question is a postal card -written by one of the officers of corn- 
plainant to défendants, dated March 13, 1883, reading as follows : 
"Your royalty return for February bas not corne to hand. Failure 
to forward same within five days from March lOth subjects your li- 
cense to revokement. " This paper f ails far short of a notice in writ- 
ing of a révocation or termination of the licenses, and was evidently 
■written for the purpose of cautioning défendants in regard to the 
danger they incurred by neglecting to make their monthly reports. 
I think there can be no doubt that if complainant had instituted any ju- 
dicia] proceeding upon the ground that it had revoked this license, and 
défendants had resisted such claim, any court would bave held that 
the notice in question was not a notice of revokement. This featnre 
of the défense, therefore, I think wholly fails fOr want of proof. 

By the terms of their agreements défendants are estopped, as it 
seems to me, from denying the validity of the letters patents in ques- 
tion, and cannot be heard to say that the patents were void as long 
as thèse licenses remain in force. 

This brings me to the considération of the allégation contained in 
the cross-bill, as to the proeurement by the complainant of thèse 
licenses by fraud. The proof as to thèse allégations of fraud is, in 
substance, that the complainant, about June, 1879, sent to défend- 
ants a printed circular stating that it was the owner of certain pat- 
ents, giving a list of them, and desoribing them by the officiai num- 
bers, dates, and names of the patentées, and stating that — 

"The complainants had been advised by eminent counsel that said patents 
cover broadly the application of a foot-crank to the front axle of a bicycle or 
vélocipède, and the application of such a foot-crank for the entire propulsion 
of the front axle of a bicycle or vélocipède having only one front wheel and 
handle to guide the same. We hereby give notice that we shall proceed against 
any and ail parties who infringe eitherof said letters patent, or who, without 
authority or license from us, inake, use, or sell any vélocipèdes or bicycles con- 
structed substantially like either of the improvements set f orth and described in 
said letters patent; that suits hâve already been brought in the several circuit 
courts of the United States against infringers; and, in each case, the said 
patents liave been sustained, and the infringing parties hâve recognized the 
validity of said patents, and, in sorae cases, hâve taken oui; licenses and paid 
royalty, and, in others, hâve stopped the manufacture of the same." 

On July 28, 1879, complainant wrote défendants a letter as follows : 

"We désire to call your attention to the fact that you are infringing our 
letters patent as per inclosed printed circular. We do not suppose that you 
intended to willfully disregard our rights, but, rather, from want of knowl- 
edge that we had a valid claim. Should you désire to continue to work under 
our patents, we think we can agrée upon a satisfactory settlement for past 
damages, and grant you a license for future use." 

On September 8, 1879, complainant's attorneys wrote défendants 
as follows : 

"We are instructed by our clients, the Pope Manufacturing Company, to 
inform you that unless immédiate settlement is made for the infringement of 
vélocipède patents owned by them suit will be commenced against you, The 
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inclosed lists will inform you of the patents ref erred to. "We are authorized 
to make settlement with you, and give you a license, if you désire to do so, 
without litjgation, on terms which you can learn by calling at our ofBce. 
Unless settlement is made within ten days from the date liereof we shall pro- 
ceed tocommence suitagainst you for inlringementat once. Wethink, how- 
ever, the terms we are authorized to propose to you are such you will hâve 
no hésitation in settling." 

The proof shows that the list of patents included in both thèse let- 
ters was the same as that in the June circular. On October 6, 1879, 
the "License B" was taken by défendants, and a fuli settlement 
made of the matters called for by the license, Exhibit A. 

It isnow urged that as reissued patent No. 3,319 had expired on 
August 12, 1879, and because several of the other patents had been 
reissued with extended claims, and under the récent rulings of the 
suprême court might hâve been successfully resisted, therefore the 
whole transaction is fraudulent and void, not only as to the agree- 
ment of October 6, 1879, but those subsequently made in July, 1881, 
Nôvember, 1881, and February, 1882. There is no pretense or proof 
that the complainant did uot own thèse patents at the time the cir- 
cular of June, 1879, was sent out. The patents themselves were a 
matter of public record of which the défendants, as well as the entire 
public, were bound to take notice. The circular gave the défendants 
full and explicit information as to the claims of the complainant to 
those patents, and they had from June to October in which to inves- 
tigate and détermine for themselves as to the alleged infringement 
and the validity of the several patents. The mère fact that the 
owner of a patent allèges an infringement, and threatens suit unless 
a settlement is mada with him, cannot be held to make such settle- 
ment void for fraud or intimidation. Thèse parties stood in no rela- 
tion of confidence which entitled the défendants to accept the state- 
ment of complainant upon the mixed questions of law and fact in 
regard to the validity and scope of its patents. The parties were 
dealing at arms-length. The défendants were given their choice be- 
tween accepting the terms offered by the complainant and a lawsuit. 
They had time enough allowed them for investigation and reflection. 
The fact that they feared the resuit of litigation upon their business, 
and therefore aettled, is no support of the charge of fraud. Any in- 
fringer could escape his settlements and liabilityfor a patent if snch 
a défense were admissible. There is no proof whatever that the com- 
plainant, or its officers, acted in bad faith. The mère fact that the 
Smith patent, No. 3,319, had actually expired when the settlement 
was effected, although it was in force when negotiations commenced, 
does not, as it seems to me, taint the transaction as fraudulent. In 
the first place, if it was a valid patent, and the défendants had used 
it, they were liablo to damages up to August 12, 1879, when it ex- 
pired. In the second place, the patent was in force when the circu- 
lar was sent out, and as the proof shows the complainant had pre- 
viously issued quite a number of licenses to others, undoubtedly the 
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blank agreement was prepared while the patent was in force, and by 
mère inadvertenoe this patent waa not crossed off the list when the 
license was issued- And, finally the date or the duration of this pat- 
ent was a matter of public record, which the défendants were as 
much bound to know as the complainant or its officers. No attempt 
at concealment seems to hâve been made which can be claimed to be 
a fraud. 

It is further urged that this "dead patent," as it is called, was the 
principal and broad patent controlling the use of important éléments 
in the construction of vélocipèdes, and that the opinion of "eminent 
connsel" referred to in the circular was based on this patent alone. 
While there is no proof in the record as to which of the 13 patents 
described in this circular was considered by the counsel who gave the 
opinion referred to, it is a sufficient answer to this suggestion that 
the patent undoubtedly was in force and properly considered when the 
opinion was given; and if it had expired before the défendants closed 
their treaty with the complainant, the défendants were as much bound 
to know it as the complainant. If the complainant had demanded 
instant settlement withont time to examine or take the advice of coun- 
sel as to the scope or validity of the patents in question, or the opinion 
of experts as to the fact of infringement, there would be much more 
moral force in this line of argument; but the matter was not pressed 
with any undue or unconscionable haste. The time, from June to 
October, which was allowed to défendants to examine the entire field 
seems to me to hâve been libéral and sufficient. 

It is further urged that two of the reissued patents were held void 
by the learned circuit court judge of the Sixth Circuit, (Pope Manufg 
Co. V. Marqua, 15 Fed. Eep. 400;) but this décision was rendered 
more than a year after the last license now in question was made, 
and after the suprême court of the United States had, in Miller v. 
Bridgeport Brasa Co., 104 U. S. 350, taken a radical departure from 
the rule formerly held by that court as to the validity of the reissoe. 
At tbe time the first license was taken, the gênerai rule followed by 
the courts, and aoted upon by the public, in référence to reissued 
patents, was that a reissue taken at any time for expanded and en- 
larged claims was valid if the foundation of such claims could be 
found in the spécifications, or even the spécifications aided by the 
drawings; and, with the law thus expounded, it would certainly be 
harsh to charge the holder of a reissued patent with fraud for assert- 
ing its validity, and claiming damages for its infringement. The 
Bridgeport Brass Co. Case had been decided by the suprême court 
when the later licenses were taken, and the défendants had as many 
facilities as the complainant for determining whether this patent came 
within the rule dedared in that case. 

It is urged, bowever, that the décision of the circuit court of the 
Southern district of Ohio that thèse two patents are void, amounts to 
an éviction, and, as I understand the argument of the learned coun* 
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sel for défendants, invalidâtes allthe agreeraents forlicenses inwhich 
this patent was included with the others. I cannot agrée with the 
learned counsel as to this conclusion. In thefirst place, that adjudi- 
cation is binding only on the parties to that suit, and does not affect 
the relation between the parties to this contract; and, secondly, the 
licenses in question included a large number of patents, and provided 
that défendants should pay a stipulated royalty on ail machines made 
by them "embodying in their construction or mode of opération the 
invention3 and improvements shown and described in each, ail, or 
either of said ' letters patent.' " My construction of this clause of 
the agreement is that so long as the défendants used ail or either of 
thèse patents, while the patents remainedin force, they were liable 
to pay royaHy according to their contract ; but when the patents ex- 
pired bylapse of time, so that the machines described in one or more 
of the licenses could not be made without embodying the construction 
or mode of opération shown in any of the patents covered by the li- 
censes, the obligation to pay royalty under such licenses ceased, on 
the well-accepted principle that the license terminâtes with the pat- 
ent. But thèse patents are not, in my opinion, "dead," as between 
thèse parties, merely because the judge in another circuit has held 
them void in some suit before him between différent parties. By 
taking the licenses, thèse défendants waived and abandoned their right 
to contest the validity of thèse patents, or any of them, and agreed to 
pay the stipulated license fées ; and merely because some one else has 
suecessfuUycontested the validity of one or more of thèse patents the 
défendants are not relieved from their obligations. The alternative 
to settle or litigate seems to hâve been fairly tendered them, and they 
chose to settle, and cannot now retreat from the settlement they 
made. 

Much time was devoted by the learned counsel for défendants in 
bis brief and argument to the discussion of the effect of the prier art 
in limitingthe scope of the claims of thèse patents, and even urging a 
want of patentability in the devices covered by some of them for want 
of novelty. Thèse questions, it seems to me, are ail foreclosed. By 
the défendants taking the licenses they admit the validity of the pat- 
ents, and the only question left open for them is whether the ma- 
chines made by them are within the terms of the claims in the pat- 
ents. They bave waived ail questions of limiting or escaping the 
claims by the prier art by their agreement embodied in the license ; 
but if they bave not made this waiver by their license, they hâve 
donc so by their reports made in pursuance of the second clause of 
the licenses, as this clause required them to report monthly "ail ma- 
chines containing said improvements," and by making such reports 
they hâve admitted that the machines herein mentioned contain said 
improvements. 

Without further discussion of the testimony of the défendants in 
support of their answer and cross-bill, I will say that I do not think 
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the ground taken by the défendants for annulKng thèse licenses is 
supported by the proof, or sanctioned by the rules governing the re- 
lations of the parties; nor do I think that the proof shows tbat the 
complainant bas ever canceled, or intended to cancel or terminate, 
thèse licenses, nor the provisions which they respectively contain. 

Upon the question whether the défendants bave manufactured ma- 
chines prohibited by their agreement, for which the complainant 
should hâve damages awarded, the proof is not satisfactory as the 
record now stands, and a référence may, therefore, be had to ascer- 
tain what machines the défendants hâve so made in violation of their 
agreements, and which are now coveret", by the complainant's pat- 
ents yet in force, or which were yet in force after the making of said 
agreements, and before the patents expired, if they bave expired. 

I am not advised as to whether the défendants bave paid com- 
plainant the amounts shown and called for ip their monthly reports 
made under the order of court entered January 21, 1884, or whether 
they bave paid tbe amounts so reported into court or not. 
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Chase and others v. Tuttle and others.* 

{Circuit Court. JV. 2). Ifeui York. April 6. 1886.) 

1. Patents pok Intentions — Injukction — Circtji.abs Chabgino Inimmo»- 

MBNT. ' 

An injunction to restrain défendants' use of circulars cliarging infringe 
ment of their patent by complainant, and threatening the trade witn infringe- 
ment suits, refused, ■wnere the question of infringement had never been de- 
cided, and where it was not shown that the statements of the défendants 
were f aise or fraudulent 

3. SaMB— JUKISDICTION. 

The court had grave doubts -^hether it had jurisdiction for the purpose of 
granting an injunction to restrain the use of circulars charging infringement 
of patents. 
8. Bame. 

Although an opinion stated in a circular may be erroneous, an injunction 
will not be issued to restrain the use of such a circular, where it is not shown 
that the statements contained in it are f aise or fraudulent. 

4. Samb — Suggestion as to Circulabs. 

The court suggested that it would perhaps save misunderstanding if the 
défendants in the future should attacn to their circulars a eut of the harrow 
covered by their patent, in order that persons charged with infringement 
might act mtelligently. 

The défendants in this case had brought suit against the complain- 
ants under the Garver patent for spring-tooth harrows, and alleged 
that the complainants' "Clipper" spring harrow was an infringement. 
After that suit was commenced défendants issued circulars notifying 
the trade that such suit bad been brought, and warning ail dealers 
that if the case was decided in their favor they would hold ail in- 
fringers liable to the fuU extent of the law. Complainants thereupon 
filed this Mil, and asked an injunction to preveut the continued issue 
of circulars by défendants, which circulars complainants alleged to 
be false, as they contended that their "Clipper" harrow did not in- 
fringe the Garver patent. One défense made against the motion for 
an injunction was that a court of equity had no power to issue an in- 
junction to prevent the continued use of circulars alleged to be a 
slander upon complainants' title to make their harrow. 

John R. Benneti, Fred. G. Fincke, and N. H. Stewart, for the mo- 
tion. 

Charles H. Duell, opposed. 

CoxE, J. The question whether or not the harrow manufactured 
by the complainants, and known as the "Clipper" spring harrow, is 
an infringement of the Garver patent, has never been judicially de- 
cided. The complainants contend that it does not infringe; the de- 
fendants are equally persistent in their assertion that it does. Nei- 
ther hâve been slow in expressing their opinions, or parsimonious in 
the use of notices and circulars setting forth in plain and vigorous 

•Eeported by Charles C. Linthicum, Esq., of the Chicago bar. 
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language their respective views upon the proposition at issue. Upon 
thèse papers, however, it cannot be successfully maintained that the 
défendants hâve made false or fraudaient statements regarding the 
complainants or their property. They bave freely expressed their 
opinion, and this opinion may be an erroneous one ; but nothing be- 
yond this is shown. Assuming, then, that the court has jurisdiction, 
— and the examination I hâve been able to give to the subject leavea 
a very grave doubt in my mind upon this question, — the motion must 
be denied for the reason that the défendants hâve done nothing illé- 
gal or fraudulent in advertising their harrows. 

It would, perhaps, save misunderstanding if the défendants, in the 
future, should attach to their cireulars a eut of the harrrow covered 
by the Garver patent in order that persons charged with infringe- 
ment may act intelligently. The 'îourt can advise this course, but 
cannot compel it. 

The motion is denied. 



New Yobk Beltino & Packino Co. v. Magowan and others.* 

{Circuit Court, D. New Jersey. March 5, 1886.) 

1. Patents fok Inventions— Injunction afteb Patent Expires. 

Courts are authorized to grant an injunction, after the expiration of a pat- 
ent, to restrain the sale of infringing articles made during its term, and oiten 
exercise such authority when the circumstances warrant it. 

3. Bame — What Circumstances Justify Injunction. 

Where the défendants were advised of the claim that their manufacture was 
an infringement of complainant's patent, and a suit was pending for such in- 
fringement, lield, that there was a proper case or interférence, by injunction, 
after the patent expired, to restrain the selling of infringing articles made 
during its term. 

On Settlement of Decree. 

Turner, Lee é McClure, for complainant. 

F. G. Lowthorp, Jr., for défendants. 

Nixon, J. The question raised in this case is whether, after the ex- 
piration of the patent sued on, the court ougbt to include in the de- 
cree an injunction against the défendants' using or selling the infring- 
ing articles manufactured by them during the life of the patent. The 
bill of complaint prayed for an injunction, and for an account of 
profits and damages. On filing the bill, an application was made for 
a preliminary injunction, afiSdavits were put in by the défendants, 
which suggested a doubt concerning the validity of the complainant's 
invention, and, as the défendants were pecuniarily responsible, the 

'Keported by Charles C. lànthicum, Bsq., of the Chicago bar. 
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court Aenîeà the injunction, but reqaired a bond and monthly state- 
ment, under oath, of the sales. Before a final décision of the suit 
was reached on the merits, the patent expired. The défendants now 
object to any injunction restraining them from selling any of the vul- 
canized rubber packing, infringing the patent of the complainant, 
which was manufactured by them previous to January 26, 1886, the 
date of the expiration of the patent, 

The counsel for the complainant is not quite correct in assuming 
that it is the ordinary rule to grant the injunction in ail such cases ; 
but courts are authorized to do it, and often exercise their authority 
when the cireumstances warrant it. Root v.Railway Co., 105 U. S. 
189. In American Diamond Bock-boring Co, v. Butland Marble Co., 
2 Fed. Eep. 356, Judge Whbeler, in diseussing the propriety of such 
action, says: 

"The grant to the patentée was of the exclusive right to make, use, and 
sell to others to be used, the invention, during the term. The right to ex- 
clude otliers from mailing, using, and selling was the essential thing, and 
really ail that was granted, * * * Any making for use during the term 
was taking from him what belonged to him. To permit any others to make 
such machines during the term, and hold them till the expiration, and then 
use them freely as if made after, would be to permit them to make ofl with 
80 muoh of his (the patentee's) property that the law had granted to him," 

Bee, also, to the same effect, American Diamond Rock-boring Co. v. 
Sheldon, 1 Fed. Eep. 870. 

The English equity praetice is the same, as shown in Crossley v. 
Gas-light Co., 4 Law J. Ch. (N. S.) 25, in which Lyndhubst, L. J., 
said : 

"It was objected that the court would not interfère, etc. The point has 
neveryet been decided; but I am of the opinion that the court would inter- 
fère, after a patent had expired, to restrain the sale of articles manufactured 
previous to its expiration, in infringement of a patent-right." 

I think this is a proper case for interférence. A suit was pending 
against the défendants, and they were advised of the claim of the com- 
plainants. With their eyes wide open, they went on, and agreed to 
take the conséquences. The conséquences may be serions, but if 
they had wished to avoid them they ought to hâve refrained from 
such manufacture until the issues raised by the pleadings had been 
determined. 
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BoEDETT and another v. Williams and another.* 

(Bistriet Court, B. Gonnecticvi. March 32, 1886.) 

. SBAMEifs Wagbs— Whaling Votage— Acts Junb 9, 1874, and June 20, 1790, 
§§ 4520, 4568, Rev. St., Consthtjed— Failuee to Deliver Entire Cargo- 
Déviation AND DELAY, WHEN JUSTIFIABLE — CONSTRUCTION OP ShIPPINQ 

Articles. 

The libelants signed shipping articles which were partly written and partly 
printed. The printed part of the paper was the usual "whalemen's shipping 

Eaper, " and described the voyage as a " whaling voyage from the port of New 
ondon to CUmberland inlet and elsewhere. " The seamen's wages were called 
" sbares of the net proceeds. " The written part of the contract was as follows: 
"It is also further understood and agreed that we are to receive monthly 
wages as set opposite our names, in lieu of our lays in freight earnings, 
from the time that the said schooner leaves the port of New London until ail 
freights are discharged, and ail freight is takei» on board at A., C, and N. If, 
on taliing on board al! freights at above-named stations, the vessel has not suf- 
flcient quàhtity, say from six to seven hundred barrels, then our wages are to 
cease, aud we are to stop to whale at N. or elsewhere, and receive the lays 
set opposite our names on ail catchings taken af ter such date in lieu of wages ; 
but if the quantity taken on board is sufflcient to come home, then our wages 
are to continue until arrivai of vessel at New London, fall of 1884." Beld 
that, by the tèrms of the contract, monthly wages were to be paid in lieu of a 
lay in freight earnings, and if the vessel got enough freight to fill her, monthlv 
wages were to be paid continuously, and the vessel was to return in the fall 
of 1884. If a sufflcient quantity of freight was not received, whaling was to 
begin, and monthly wages were to cease; and, from the surrounding circum- 
stances, it also appeared that no contract was made that the whaling voyage 
should cease in the fall of 1884. 

. Same— AcT OF 1874— Rev. St. § 4530. 

The shipping articles were not void for non-compliance with the shipping 
commissioners' act, which, by the act of June 9, 1874, do not apply to vessels 
in the tradebetween the United States and the British North American posses- 
sions, or in any case where the seamen are entitled to participate in the resuit 
of a voyage. The shipping agreement was not in violation of section 4520, 
Rev. St. 

. Samb— Déviation — Short A.llowance op Provisions— Monthly Wages. 
After the delivery of freight had ceased, and whaling had commenced, the 
vessel and crew, on account of stress of weather. and not by the négligence 
of the captain, were compelled to winter in Davis straits, and did not return 
till the fall of 1885. Meanwhile, they shared their 17 months' supply of pro- 
visions with a shipwrecked crew. iProvisions grew scarce, and for a time 
they were on short allowance. The voyage was unsuccessful. No catchings 
were to be divided, and the libelants returned penniless. Therewas a dévia- 
tion to St. Johns, Newfoundland, to land the shipwrecked crew, and to refit. 
Held, that the crew were not entitled to monthly wages, or to extra wages on 
account of short allowance of provisions, they having been diminished by 
delivery to a crew in distress, without the fault of the respondents. HeÛ, 
also, that the circumstance that the respondents were unable, without péril to 
life, to deliver at Cumberland inlet a small and immaterial part of the cargo, 
could not be taken advantage of by the libelants as a ground for exlending 
the period wherein monthly wages were due. 

In Admiralty. 

Thomas A. Codd and E. L. Barney, for libelants. 

>Reported by Théodore M. Etting, £sq., of the Philadelphia bnr. 
v.27F.no.l— 8 
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Samuel Park, for respondents. 

Shipman, J. This is a libel in personam, claiming seaman's wages, 
and damages for short allowance of food, and for an unnecessary and 
wrongful détention for nearly 10 months in the waters of British 
North America. Francis H. Yon, Thomas J. Kelly, and Isaac D. 
Sampson hâve, by pétition, become co-libelants since the libel was 
filed. The facts in the case are as foUows : 

In the spring of 1884 the respondents, C. A. Williams & Ce, were 
the owners of two whaling vessels, the Eoswell King and the Lizzie 
P. Simmons, whioh were then on whaling voyages upon the east 
coast of British North America. The King had been there twoyears. 
Neither vessel had been heard from for 18 months, and neither was 
expeoted to return home during that season. The respondents were 
also owners of the whaling schooner Era, and during that spring 
fitted her out thoroughly, with 17 months' provisions for 23 men, with 
a whaling equipment, with provisions and stores for the Eoswell 
King, and with two casks containing whaling Unes, an anchor, rig- 
ging, and sail for the Simmons. The object of the voyage was to 
carry the above-named freight to the two vessels, and to bring home 
whatever oil and bone they had. If not enough freight was received 
from them to fill the schooner, which would take 600 or 700 barrels, 
then the Era was to remain upon a whaling voyage. 

Early in June, 1884, John 0. Spicer, one of the respondents, with 
the captain, Timothy F. Clisby, and the second mate, shipped a crew 
at New Bedford for the voyage of the Era. Each one of the officers 
and crew intelligently signed a partly printed and partly written 
shipping paper or contract. The printed part of the paper was the 
usual "whalemen's shipping paper," and described the voyage as a 
"whaling voyage from the port of New London to Cumberland inlet 
and elsewhere." The seamen's wages were called "shares of the 
net proceeds." The written part of the contract was as foliows: 

"It is also further understood and agreed that we are to reçoive monthly 
wages as set opposite our names, in lieu of oiir lays in freight earnings.from 
the tiine the said schooner leaves the port of New London until ail ireights 
are discliarged, and ail freight is taken on board at stations Arkolea, Cumber- 
land inlet, and New Guneuke. If, on taking aboard ail freights at the above- 
named stations, the vessel has not sufBcient quantity, say from six to seven 
hundred barrels, then our wages are to cease, and we are to stop to whale at 
New Guneuke or elsewhere, and receive the lays set opposite our nauies on 
ail catchings taken after such date in lieu of wages; but if the quantity taken 
on board is sufficient to come home, then our wages are to continue until 
arrivai of vessel at New London, fall of 1884." 

This contract was explained to, and was understood by, eadh of the 
crew. Monthly wages were to be paid in lieu of the lay in freight 
earnings, and if the vessel got sufficient freight to fill her, monthly 
wages were to be paid continuously, and the vessel was to return forth- 
with in the fall of 1884. If a sufficient quantity of frôight was not 
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received, whaling was to begin, and thereafter monthly wages wer© 
to cease. If whaling commenced, it was undoubtedly the hope or 
expectation of both ownersand crewthat the voyage would end in six 
months, but from the provisioning of the vessel for 17 months, lier 
equipment as a whaler, and the well-known uncertainties of the whale 
fishery, it is manifest that no contract was made that the whaling 
voyage should cease in the fall of 1884. The number of the crew, 
and the equipment of the vessel, plainlyshowed that whaling was one 
of the intended objects of the voyage; and if the voyage was for 
whaling, it is not easy to believe that there was any agreement or 
understanding that it must end in six months. It would hâve in fact 
ended in that time if the vessel had not been caught by such stress 
of weather that she was eompelled to winter. 

The Era left New London on June 10, 1884, and reached Hudson 
straits in July, 1884, where she was jammed in the ice, and delayed 
20 to 25 days. She reached Arkillie about August 28, 1884, and 
found the Roswell King and a crew of 23 men belonging to the ship- 
wrecked schooner Isabella, who were being fed by the Roswell King. 
The Era discharged ail the freight that was destined for the King, 
took on board her cargo, consisting of 118 barrels of oil, between 1,400 
and 1,500 pounds of bone, and some skins, the crew of the Isabella, 
and two of the King's crew, and started on September 9th for the 
Simmons, at Cumberland inlet, 450 or 500 miles by water from Ar- 
killie. There was a head wind, and at the request of the Isabella's 
captain her crew were put ashore at New Guneuke on September 15th. 
A tent was built, and provisions were left for them. The Era was de- 
layed somewhat by bad weather, and started again for Cumberland 
inlet on September 24th, and three times got within 40 miles of her 
destination and was blown back. The ice was 18 inches thick upon 
her deck. The captain consulted with his officers, and ail agreed 
that if he undertook to keep on his course the vessel would be un- 
manageable. The Era turned back, reached New Guneuke on Oetô- 
ber 4, 1884, and commenced whaling on the same day, when monthly 
wages stopped. Three boats were fitted out for whaling. AU were 
unsuccessful, and the captain returned on October 24th, and started 
to go home on the same day, with the Isabella's crew on board, 
when he decided, upon consultation with the Isabella's officers and 
his own, that it was unsafe to attempt leaving the harbor. He con- 
cluded, from examination, that the heavy pack ice had commenced 
to corne down the straits, and to shut in, and, if so, that he could 
probably never return to his harbor. In this opinion the captain of 
the Isabella concurred. No one contradicts the wisdom of this con- 
clusion. The objection which is made to the captain's course is that 
he was négligent, and ought to hâve known earlier that the ice was 
filling the straits, and ought not to hâve been caught. 

Upon the évidence, there can be no affirmative ânding of négli- 
gence^ Tbe nezt winter the Era left her anchorage Ootober 28th, 



116 FEDERAL REPORTER. 

and Capt. Spicer had left in différent years on November 4th, 6th, 
and 7th, and found no pack. Capt. Clisby has been master of the 
Era twice, and of the King once ; has made five voyages to British 
North America; and was caught in the ice, and wintered there the 
winter of 1883-84. When the desirableness of avoiding an Arctic 
winter; the burdensome necessity, if the Era remained, of feeding 
the Isabella's crew; the fact that apparently winter set in earlier at 
this season than was usual; and the fact that no witness ean charge 
négligence, — are ail considered, the only finding that I can properly 
make from the évidence is that the vessel was detained by stress of 
weather, without the fault of the captain. 

The vessel was put in readiness for the winter as well as they were 
able. An account of the provisions on hand was taken, and the men 
were told that they could hâve a navy ration, or could hâve what the 
captain thought best, as they preferred. ïhey decided to take what the 
captain thought best. The provisions grew scarce, for double the 
expected number were to be fed. On December 2d the captain sent 
a dog team, with natives, to the Simmons to obtain provisions. 
None were obtained. On June 28th méat was scarce, and after July 
31st the rations were eut down one-half. There was no positive dis- 
tresson account of lack of food. Thenatives.asis usual, cameinnum- 
bers, killed seal, walrus, and deer, brought the méat, and, in July, 
1885, duck's eggs, and received some of the Era's provisions, but 
brought more than they received. Ton, the cook, had the scurvy very 
badly, and is now a permanent cripple, as a resuit. He was impru- 
dent in not taking préventives. Others had also the same disease. 
The captain properly insisted upon the sailors using raw seal méat 
and blood, which it is neeessary to take, in that climate, as a prévent- 
ive and cure for the scurvy. The crew suffered from cold and from 
the melting frost trickling into and wetting their berths, and from ail 
the discomforts of an Arctic winter. They were warmly clad, and could 
always obtain a sufficiency of warm clothing. Native women were on 
the vessel, cleaning the skins of the animais which were killed, and pre- 
paring them for clothing. Capt. Spicer, who has been sailing in the 
Arctic régions since 1856, testified that it is possible for a man to 
live there in the winter without skin clothing, but it is not practicable. 

When the natives returned, on December 25, 1884, from the Sim- 
mons, they reported that she had 100 barrels of seal oil and the bon e 
of a small whale. The whaling season in that latitude is from May 
to November Ist. Capt. Clisby commenced whaling on May 7th. No 
whales were caught. The season for leaving the straits in safety is 
from August to November. The Era left its harbor on August 7, 1886, 
for St. Johns, Newfoundland, to land the shipwrecked crew, to refit, 
and return; and reached St. Johns on August 24th. Upon the voy- 
age, the captain bought supplies from a passing vessel. At St. Johns 
the crew of the Isabella was left. Yon, the cook, and the beat steerer, 
who was also sick, were sent home. ïwo men deserted, and many of 
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the others were exceedingly unwilling to return to Davis straits, and 
were mutinons. Allfinally went with tlie vessel except the four who 
hâve been mentioned. 

The Era sailed from St. Johns on September 16th, and reached Davis 
straits about October Ist. Whaling was unsuccessfully attempted 
till October 28th, when she sailed for home, and reached New London 
on November 26th with no catchings. The libelants had more than 
exhausted the monthly wages allowed till October 4th in advances, and 
supplies from the slop-chest. Each was given enough money to reach 
New Bedford, and receipts were signed by each except by Yon. It 
thus appears that the libelants returned penniless after an absence 
of 17^ months, and the privations of an Irctic winter of between 9 
and 10 montbs. The unfortunate character and resuit of the voyage 
naturally incline a court to look favorably upon their case, and to 
désire to give them an allowance, if it can properly be done. 

The theory of the libel is that each sailor had, by the terms of the 
contract, monthly wages and a lay; that the vessel could haye re- 
turned in December, 1884, as was contemplated when she left New 
London; that, in violation of the shipping agreement, the captain 
remained in northern waters, and the crew were put upon short al- 
lowance, and sufïered from cold; and that from St. Johns the cap- 
tain returned to British North America against the will of the libel- 
ants, and by fraud and déception. The libelants also insisted upon 
the trial that the voyage was a freighting voyage ; that the shipping 
articles were not in accordance with the statute, were void, and that, 
therefore, the seamen could recover the highest rate of wages; that 
the freight not having been entirely delivered, the men were contin- 
uously entitled to monthly wages, and the captain had no right to 
commence whaling; but, if he did commence, the men should be 
recompensed for his négligence in being caught in the ice, and 
thereby being placed upon short allowance. 

By the act of June 9, 1874, (1 Supp. Rev. St. 31,) none of the pro- 
visions of the shipping commissioners' act of 1872 apply to vessels 
in the trade between the United States and the British North Ameri- 
can possessions, or in any case where the seamen are entitled to par- 
ticipate in the results of a voyage. The shipping articles were not 
void for any non-compliance with the shipping commissioners' act. 
Neither was the shipping agreement in violation of section 4520, 
which requires the agreement to specify the voj'age or term of time 
for which the seamen are shipped. It was known and understood by 
owners and crew that the voyage was to be a whaling voyage if a fuU 
freight was not found. The time when the freighting voyage was to 
end was stated. From the fact that a whaling voyage is not from 
port to port, it has never been supposed that this section, which was 
a part of the act of July 20, 1790, (1 St. at Large, 131,) applied to 
whaling voyages. 3 Kent, Comm. 179; The Atlantic, àhh. Âdm. 
451; Taèer V, C^. S., 1 Story, 1. 
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The point that because tbe freight for the Simmons was not dis- 
charged, therefore the voyage continued to be upon monthly wages, 
ÏB a very technical one. There were but two hogsheads for the Sim- 
Ddons, and the most vigorous attempts were made to reach ber, and 
were only abandoned on account of absolate necessity. Whatever 
may be said of Capt. Clisby's imprudence in not trying to reach a 
home port sooner, he cannot be charged with a laek of courage. He 
did ail, and perbaps more, than was prudent in trying to deliver his 
freight at Cumberland inlet. It would be a most extrême and an unj ust 
technicality to hold that the delivery of two hogsheads having been 
necessarily and wisely abandoned on account of péril to life on board 
the Era if the attempt to deliver them was prolonged, nevertheless the 
voyage continued to be a freighting voyage until its termination. 

No wages are due to the libelants in conséquence of the détention 
at New Guneuke till August, 1885, or on account of short allowance 
of provisions. The détention, and the conséquent privations of the 
men, occurred from stress of weather, and not from design, willful- 
ness, or négligence. The calamity was incident to navigation in those 
waters, and was a contingency which must be well understood by 
those who enter upon a voyage to the whaling région of British North 
America. The short allowance was due to the delivery of a part of 
the provisions to a crew in distress. If an ample supply of provis- 
ions was taken at the begining of the voyage, and it became dimin- 
ished by delivery to a orew in distress, withont the fault of the cap- 
tain or owners, they not having become bound by contract or agree- 
ment to continuously furnish a stipulated amount of provisions, 
the owners are not bound to pay extra wages for such short allow- 
ance. No agreement or contract having been entered into in regard 
to a continuous supply of food, section 4568 of the Eevised Statutes 
does not seem to be applicable to the case. The décisions under the 
ninth section of the act of July 20, 1790, are instructive upon this 
part of the case. 2 Pars. Shipp. & Adm. 76. 

The décision of Capt. Clisby togo to St. Johns, and to return, rather 
than toproceed to NewLondon, turned out to be an unfortunate one, 
and the remaining question is whether the libelants ought to bave 
compensation for the time spent after September 16th. In the con- 
tingency of not finding sufficient freight, the voyage was to be for 
whaling. Whaling voyages to the northern seas, if one winter is 
spent there, occupy the next brief snmmer. The equipment indi- 
cated that the contingency was in the minds of the owners when 
they spent their money in fitting out the vessel. Only upon this 
plan, in the event that the winter was spent in the ice, could there 
be any chance of profit to owners or crew. The whaling season com- 
menced in May, and would ordinarily continue until November. If 
the Era had not been obliged to get rid of the shipwrecked crew, and 
to supply herself with provisions as aoon as the weather permitted 
her to leave Davis straits, a stay until the middle or the last of Oo- 
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tober would bave been the natural course. Tbe voyage to St. Jobns 
to leave the Isabella's crew, and to refit, was a proper and not a vol- 
untary déviation. "The seaman is bound to thevessel,so long asshe 
continues on the itcr; and her being driven from a direct course, or 
going voluntarily ofï it for sbelter or repair, in no way relieves him 
from his oontract." Miller v. Kelly, Abb. Adm. 664. 
Let there be a decree dismissing the libel, without costs. 



The Sydney.* 

The Woeden. 

FsoviDENCE Washington Ins. Co. and another v. The Sydney and 

anotber. 

(Circuit Court, 8. D. Mw York. March 17, 1886.) 

1. MARINB InsURANCB— RUNNING POLICT— CeKTIFIOATB UNDEK and StIBJBCT TO 

THE Conditions Therbof— " Fok Whom It ma y Concben "—Construction of. 
The libelants issued a running policy to H. M. & Co. , " on account of H. M. & 
Co.. for -«rhoin it may concern. " They subsequently, upon the application 
of H. M. & Co., issued a certiflcate of insurance under and subject to the con- 
ditions of the said policy; loss, if any, payable to the assiired, or order. H. M. 
& Co., by whom the insurance was effected, were intermediaries between boat- 
men and shippers. A., P. & Co. were the owners of the cargo. The certifl- 
cate by which the cargo was insured, under and subject to the conditions of 
the running policy, was obtained by H. M. & Co. at the request o| A., P. & Co. 
The libelants' dealings were entirely with H. M. & Co. In conséquence of nég- 
ligence on the part of the carrier, a total loss ensued. The libelants, upon an 
abandpnmentby A.,P. & Co. andH. M. &Co. of theirinterestsintheproperty, 
paid the insurance in fuU, and flled a libel against the carrier for négligence. 
Held, that the certiflcate and policy are to be read together; and when so read, 
constitute a contract to insure H. M. & Co. for themselves, and for those whom. 
they might represent, having insurableinterests in the premises, and thatboth 
H. M. & Co. and A., P. & Co. were embraced therein. The intention of the per- 
son who eflfects the insurance, whether known to the insurer or not, déter- 
mines the application of the clause. 

2. Same — RiGHT DP Insukebs Claimino by Subrogation to Sue for Négli- 

gence — PaYMENT to THE AsSURED A PrEKBQUISITE. 

Payment of a total loss works an équitable assignment of the property, and 
the insurer may, after payment to the assured, charge the carrier for nég- 
ligence in destroying property which bas become his. The insurer, upon sub- 
rogation to the righta of the assured, becomes the real party la interest, and 
may maintain the suit in his own name. 

3. Same —Négligence— Presumption—Bubden op Peoof. 

When a loss occurs in conséquence of an explosion of the boiler, a pre- 
sumption of négligence on the part of the carrier is thereby created, which 
those who are responsible must rebut by proof of due care, or by sho wing the 
existence of circumstances over which they had no control, and to which the 
resuit may be fairly attributable. 

4. Same— Admissions in .Answbr — Practick— Admission of Turtheb Testi- 

MONY after HEARING. 

Although the answer dénies négligence, it admita facts which raise a pre- 
Bumption of négligence, but as the apostles indicate that the questioa of neg- 

■Beported by Théodore M. Etting, Ësq., of the Philadelphia t>u. 
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licence has not been fully entered into, and as the claimant has relied upon 
the theory that the facts found did.not make out a, prima fade case against 
him, he may be permitted to apply for leave to introduce furiiier évidence in 
this regard. 

In Admiralty. 

Edward D. McCarthy,'îor appellants. 

Hyland é Zabriskie, for claimant. 

Wallaoe, J. The libel in this cause avers, în substance, that the 
libelants, insurance corporations engaged in the business of marine 
insurance, did by a poliey of insurance agrée to indemnify Armour, 
Plankinton & Co., the owners of a certain cargo of wheat on board 
the oanal-boat Worden, upon a voyage from Èuffalo to JN'ew York, 
against the usual marine risks and périls of the voyage; that there 
was a total loss of the cargo upon the voyage, and an abandonment 
by the owners to the libelants; that the canal-boat Worden, upon 
the voyage, was fastened to the steam canal-boat Sydney, and was 
entirely dépendent on the Sydney for motive power; that both the 
Worden and the Sydney were owned by the same persons; that the 
loss occurred by the négligence of the persons in charge of the two 
boats, in conséquence of which the Worden was driven upon the rocks 
of Esopus island, in the Hudson river, and sank; that the libelants 
became liable to the owners of the cargo in the sum of $9,211.75 as 
for a total loss, and paid that sum to them as the insurance upon said 
cargo, whereby libelants became subrogated to the owner's cause of 
action against the vessels. The answer of the claimant admits that 
he was the owner of both vessels; dénies that the libelants insured 
the owners of the cargo of the Worden; allèges that the poliey insured 
the claimant as carrier of the cargo; dénies ail averments of négli- 
gence; admits that the Worden, while being towed by the Sydney, 
and while entirely under the control and management of the Sydney, 
struck the rocks upon Esopus island, and sunk ; admits that thèse were 
well-known rocks, easily avoidable ordinarily by tow-boats and their 
tows ; and avers that the Worden foundered by reason of the burst- 
ing of the boiler of the Sydney, whereby that steamer was unable to 
control her movements, and was carried by the tide and wind until 
the Worden struck the rocks. The answer further allèges that the 
claimant paid the premium to the libelants for the insurance, upon 
the agreement that the payment of any loss or damage to the cargo 
in transitu should accrue to the benefit of the claimant, and reliéve 
him from his liability for such loss as a common carrier. 

The district court dismissed the libel, and upon this appeal by the 
libelants the following facts are found : 

(1) Prier to the seventeenth day of May, 1883, the libelants lasued and de- 
livered to the flrm of H. Morse & Co. of Buffalo, New York, a poliey of in- 
surance, reciting that "on account of H. Morse & Co., for wliom it may con- 
cero, they do iusure the several persons whose names are hereafter indorsed 
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on the policy as owner, advaneer, or common carrier of goods, merchandise, 
or produce on his own beat, or boats belongin? to others, loaded on commis- 
sion or chartered, from place to place as indorsed hereon, or in a book liept 
for that puipose, for the several amounts at the rate and on the goods, mer- 
chandise, or produce ad specifled in the indorsement, beginning the adventuro 
upon the goods, merchandise, or produce from and immediately folio wing 
the landing thereof at the port or place of the indorsement, and, continuing 
the same until the goods, merchandise, or produce shall be safely landed at 
the port of destination." The pohcy, among other things, excepted from the 
risk ail losses arisingfrom want of ordinary care and skill in lading or navi- 
gating the boats. 

(2) On the seventeenth day of May, 1883, Morse & Co. applied to the agent 
of the libelants at Buffalo for Insurance upon a cargo of wheat, to be carried 
on board the canal-boat William Worden from Buffalo to New York, and 
requested the loss, if any, to be made payable to Morse & Co., or order. 
Thereupon the agent of the libelants entered in the book a mémorandum des- 
ignating Morse & Co.as thepersonson whoseaccount Insurance was effected, 
describing the boat, cargo, and voyage, and specifying the amount insured 
upon the cargo on the voyage, from Buffalo to New York, as $9,875, and the 
premiura as $14.82. At the same time the agents of the libelants delivered 
to Morse & Co. a certificate certifying that Morse & Co. were insured under 
and subject to the conditions of the policy before mentioned, in the sum of 
$9,875 on cargo of wheat on board boat William Worden from Buffalo to 
New York, loss, if any, payable to assured, or order. 

(3) At the time when the foregoing policy and certiflcates were executed 
and issued by the libelants, Morse & Co. were doing business at Buffalo as 
intermediaries between boatmen and shippers of cargo in procuring car- 
goes to be shipped for a commission. They were applied to by the owner of 
the canal-boat Worden to procure him a cargo for New York. ïhey there- 
upon applied to one Meadows, who was an agent for Armour, Plankinton & 
Co. for a cargo, and agreed with him to transport 7,900 bushels of wheat 
from Buffalo to New York on the boat Worden, and to insure the same for a 
freight of flve cents per bushel. Thereupon they entered into a contract 
with the owner of the Worden, evidenced by a bill of lading, in which they 
were described as shippers of the cargo for transportation of the cargo to 
New York, and procured the certificate of Insurance aforesaid, and indorsed 
and delivered to the agent for Armour, Plankinton & Co., and at the same 
time entered into a contract with him for the transportation of the cargo to 
New York, evidenced by a bill of lading in which they described themselves 
as carriers, and Armour, Plankinton & Co. as shippers. 

(4) At the time Morse & Co. executed and delived the bill of lading to the 
agent of Armour, Plankinton & Co. the claimant, as master of the Worden, 
also executed a duplicate bill of lading, describing himself as carrier, and de- 
livered it to said agent. 

(5) By the agreement for the transportation of the cargo between Morse & 
Co. and the claimant, the latter was to reçoive flve cents per bushel as 
freight, less the amount to be paid as premium for insuring the cargo, and 
less a commission of 5 per cent, upon the whole freight money to Morse 
&Co. 

(6) Morse & Co. advanced to the agent of Armour, Plankinton & Co. $200 
for prior advances made by the agent upon the wheat, and by the bills of 
lading the cargo was to be delivered upon payment of this advance and the 
freight. 

(7) At the time of making application for the Insurance, receiving the 
certificate, and signing the several bills of lading, it was understood between 
Morse & Co. and the claimant that the latter owned the Worden and the Syd- 
ney, and intended to tow the Worden by the Sydney on the voyage. 



122 FEDERAL REPORTER. 

(8) TJpon the voyage tlie Worden was wholly under the control of the Syd- 
ney, and both boats were navigated as one vessel practically ; and on the 
twenty-eighth day of May, 1883, while proceeding on the voyage down the 
Hudson river the Worden struck the rocks on Esopus island, and sunk, and 
her cargo was damaged to the amountof $6,175.89. Thèse were well known 
rocks, easily avoidable by vessels. 

(9) There is no évidence of any négligence on the part of those in charge 
of the navigation of the Worden or the Sydney, except such as appears from 
admissions in the answer of the clairaant. 

(10) June 26, 1883, the libelants paid to Armour, Plankinton & Co. the 
sum of .$9,211.75 on accoiint of the loss of the cargo insured; and upon 
an abandonment by the owners to the libelants, and about the saine time, 
they paid to Morse & Co. the sum of $520, in fuU for their interest in 
the cargo. 

It is to be observed that the cause of action upon which the libel 
proceeds is for négligence. It is not elaimed that the vessels, or 
either of them, are liable because of a breach of the carrier's con- 
tract. ïhe libelants assert that they hâve succeeded to the rights of 
Armour, Plankinton & Co., as the owners of the cargo of the Worden, 
to recover against both boats because of loss sustained by reason of 
the négligent navigation of the boats. There is no allégation in the 
libel that the libelants hâve succeeded to the rights of Armour, 
Plankinton & Co. by an assignment of the cause of action. The 
libelants rely purely upon subrogation. The case consequently pré- 
sents two questions : First, whether upon the facts a cause of action 
existed in favor of Armour, Plankinton & Co. against one or both of 
the vessels at the time of the payment to them of tbe loss by the 
libelants ; and, second, whether the libelants stand by subrogation in 
the place of Armour, Plankinton & Co. to enforce that cause of action. 
If Armour, Plankinton & Co. were not entitled to the insurance, as 
between themselves and the libelants, under the policy and certifi- 
cate, the libelants cannot recover. 

Treating the case as though Armour, Plankinton & Co. were libel- 
ants, their right to recover against the vessels would not be affected 
by the fact that they had been paid the full amount of their loss by 
the insurers. The Monticello, 17 How. 152. If the insured owner 
has accepted payment from the insurer, the latter may use the name 
of the assured to obtain redress from the persons whose conduct caused 
the loss. At law, the insurer, upon subrogation to the rights of the 
assured by payment of the loss, ean only maintain such a suit in the 
name of the assured. Gales v. Hailman, 11 Pa. St. 515; Hartv. 
Western R. Co., 13 Metc. 99; Hall v. Railroad Cos., 13 Wall. 307; 
Mercantile Ins. Co. v. Calebs, 20 N. Y. 173. In admiralty, however, 
there seems to be no reason why the insurer may not, as in equity, 
maintain the suit in his own name as the real party in interest. 
Fretzv. Bull, 12 How. 466; The Monticello v. Morrison, 17 How. 
155. As the libelants hâve paid Morse & Co. for their interest in 
the loss ail the parties whose rights are involved are before the court. 

Althougb the answer dénies négligence in the navigation of thd 
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vessels, it admits facts which raise a presumption of négligence. 
It admits that the Worden, while upon her voyage on the Hudson 
river, was propelled against well known rocks, and allèges, in ex- 
culpation, that this took place because the vessel became unman- 
ageable in conséquence of the bursting of the boiler of the Sydney. 
As both the vessels were navigated as one, and were owned by the 
claimant, the case is to be treated as though the libel were filed 
against the Sydney alone, and as though a vessel, having the 
power to move or stop at pleasure in a channel of sufficient breadth, 
were charged with négligence by reason of being brought into collision 
with a well-known obstruction easily avoidable by those in charge. 
In the absence of any explanatory évidence to indicate that the ac- 
cident was one which could not be foreseen or prevented by the ex- 
ercise of proper nautical skill, the facts admitted establish a prima 
fade case of négligence. Tke Granité State, 3 Wall. 310 ; Orient 
Ins. Co. V. The Sauniers, 25 Fed. Eep. 727. No évidence bas been 
offered in support of the exculpatory allégations of the answer. 
Even had it been shown that the accident was occasioned by the ex- 
plosion of the boiler, and that, after such explosion, the Worden 
could not hâve been saved from being driven with such violence upon 
the rocks as to sink her, it would still hâve been incumbent upon the 
claimant to show that the boiler was in a safe condition, and was 
properly managed. Boilers do not usually explode when they are 
in a safe condition and are prudently managed, and the fact of an 
explosion therefore créâtes a presumption of négligence, which those 
who are responsible for the conséquences must overthrow by évi- 
dence showing due care, or the existence of circumstances over 
which they hâve no control, to which the resuit may be fairly attrib- 
uted. Transportation Co. v. Downer, 11 Wall. 129; 2he New 
World y. King, 16 How. 477 ; Eintoul v. New York Cent, à II. R. R. 
Co., 21 Blatehf. 439; S. C. 17 Fed. Eep. 905; Mullen v. -S*. John, 
57 N. Y. 567. In the case of Rose v. Stevens é Condit Transp. Go. 
it was held in this court that négligence may be inferred from the 
fact of the explosion of a steam-boiler on a vessel, even where the 
défendant is under no contract obligation to the plaintif. 20 Blatehf. 
411, and 11 Fed. Eep. 438. It follows that a sufficient case was 
shown to authorize a recovery by the owner of the cargo against the 
vessels. 

Assuming that Armour, Plankinton & Co. could recover upon the 
proofs if they were libelants, it remains to consider whether the libel- 
ants became subrogated to their cause of action. The rule is ele- 
mentary that payment of a total loss by the insurer works an équi- 
table assignment to him of the property and ail the remédies which 
the insured had against the others for the loss. The question is, 
then, whether Armour, Plankinton & Co. were insured to the extent 
of their interest as owners of the cargo, under the polioy and cer- 
tiâcate issued by the libelants to Morse & Co. 
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The contract of insurance is found in the policy and certificate, 
Bupplemented by such extrinsic évidence as may be properly received 
to explain but not to contradict their terms. The policy is a running 
or floating policy, intended to cover future shipments of goods or 
produce. Its phraseology respecting the persons and interests to be 
insured is somewhat equivocal, owing doubtless to the fact that the 
words "on account of H. Morse & Co. for -wham it may concern," 
were written into the printed form adapted to in sure ail persons who 
might become parties to it by indorsing their names thereon. By its 
terms, the voyage, the amount to be insured, the property, and the 
rate of premium are to be described by an indorsement upon the 
policy or in a bock kept for that purpose; such indorsement to be 
approved, and signed by the libelants. It is to be read as though 
the libelants undertook to insure Morse & Co. for themselves and 
those whom they might represent in proeuring insurance, and also 
undertook, at the request of Morse & Co. to insure any other persons 
having an interest as owners, advancers, or common carriers whose 
names and interests should thereafter be indorsed upon the policy. 
When the names of Morse & Co. were inserted in it, it was appro- 
priate to meet the différent classes of transactions which an insur- 
ance by them might represent. It was such as would enable them 
to effeot an insurance in their own name when they had any interest 
in the risk as advancers or carriers, or to obtain insurance for the 
owner, advancer, or carrier, and in his name, if they desired or had 
no interest themselves. Upon the correct construction, insurance 
efïected in the name of Morse & Co. was to inure to the benefit of 
ail concerned, — that is, for the benefit of ail for whom they acted in 
obtaining insurance; and when insurance was not elïected in the 
name of Morse & Co. the -name of the person to be insured, with a 
statement of his interest, was to be indorsed on the policy, and he 
would thereby become the assured. Upon any other construction 
the words "for whom it may concern" are nugatory. Insurance in 
the name of another might sometime be désirable when Morse & 
Co. had no interest in the transaction other than that of agent for 
proeuring cargoes, and insurance upon them, for others for a com- 
mission. 

No indorsement was made upon the policy of the name of the per- 
son insured; but upon the application for the insurance the mémo- 
randum of the property, the voyage, the amount of insurance, and 
the rate were entered by the libelants in the book kept for that pur- 
pose as recited in the certiùcate deli"«rfifl by them to Morse & Co. 
The certificate and policy are to be reaa ti%vther, and, so read, form 
a contract between the libelants and Morse & Co. to insure the latter 
"for whom it may concern." This was an insurance for Armour, 
Plankinton & Co. to the extent of their interests as owners of the 
cargo, because the proofs show indisputably that Morse & Co. ob- 
tained the insurance at the request and for the protection of Armour, 
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Plankinton & Co, It was also an insurance for the benefit of Morse 
& Co. to the extent of their interests as carriers and for advances. 

Although the gênerai rule is that, if a policy insures the interest 
only of the person named in it, no other person can show that it wap 
also intended to cover his interest, it is otherwise if the policy con- 
tains the phrase "for whom it may concern;" and under such a pol- 
icy the intention of the person who eSects the insurance détermines 
the application of the clause. The insurance effected by him in- 
sures ail who hâve an insurable interest in the property to the extent 
of their interests, where there isprevious authority or subséquent rat- 
ification of an insurance obtained for them. This is so whether the 
intention of the person effecting the insurance is known to the in- 
surer or not; and the persons whose interests are thus insuredmay 
sue upon the policy in their own name, and a recovery by one inures 
to the benefit of ail, and bars a recovery by the others. The phrase 
ordinarily applies, however, only to those who are contemplated at 
the time of ihe insurance, and who then had an insurable interest 
in the subjeet-matter. 1 Pars. Ins. 45; Hopper v. Rohinson, 98 TJ. 
S. .528 ; Henshaw v. Mutual Safety Ins. Co., 2 Blatchf. 99 ; Hermann 
T. Louisiana State Ins. Co., 7 La. 502; Duncan v. Sun Ins. Co., 12 
La. Ann. 486; Buck v. Chesapenke Ins. Co., 1 Pet. 151; Rofjers v. 
Traders' Ins. Co., 6 Paige, 583. 

It is not apparent how the libelants, after payment of the loss 
to Armour, Plankinton &, Co. maintained any différent position, in 
respect to their rights to recover against the vessel, than would hâve 
been occupied by Armour, Plankinton & Co. if the suit had been 
brought by them before payment of the loss. The libelants did 
not, by paying the loss, admit, in favor of the claimant, that the loss 
was one within the risk of the policy, and therefore not within one 
of the accepted risks as a loss arisingfrom the want of ordinary care 
in navigating the boat. They were obliged to pay the loss to Armour, 
Plankinton & Co. before they could assert any claim against him. 
When they paid it, they became Armour, Plankinton & Co. for the 
purposes of enforcing the cause of action. They would doubtless be 
precluded from maintaining an action against Armour, Plankinton & 
Co. to recover back the payment unless they could show fraud or mis- 
take. But it is impossible to see how this circumstance can préjudice 
them in an action against a third person. Moreover, if the payment 
should be treated as an admission on the part of the libelants of their 
understanding, at the time, that the loss was one within the terms of 
the policy, and did not arise from an accepted risk, nevertheless the 
évidence now is that the loss arose by reason of the négligence of 
those in charge of the vessels. 

The décision in the court below, as appears by the opinion of the 
learned district judge, was placed upon the ground that the insurance 
effected by Morse & Co. was an insurance for themselves only ; but, 
if otherwise, was intended by them to cover the insurable interest of 
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the olaimant in the cargo as a carrier; that the insuranee therefore 
inured to the claimant's benefit as well as to that of Morse & Co. 
and Armour, Plankinton & Co., and protected him to the extent of 
his liability as carrier for the delivery of the cargo to the owner; and 
that payment to the owner was, in légal effect, payment to him, and 
concluded the insurers from maintaining the suit without afSrmative 
allégations and proof that the payment was made upon a mistake of 
facts. 

If Morse & Co. were the only parties insured, the libel was prop- 
erly dismissed, if for no other reason, because it does not proceed 
upon the theory that the libelants hâve succeeded to any rights by 
subrogation exeept to those of Armour, Plankinton & Co. But the 
conclusion that Morse & Co. were the only parties to the contract 
can only be reached by refusing to give any effect to the phrase in 
the policy "for whom it may concern." That phrase is meaningless 
if it does not mean that an insuranee eflfected in their names is to ex- 
tend to ail for whom they are authorized to insure. If the policy were 
to be interpreted as intended to insure only those persons whose 
names and interests should be indorsed upon it, then it would read 
as thougb the phrase "on account of Morse & Co., for whom it may 
concern," were altogether omitted. With the phrase inserted, it is 
unnecessary to indorse the name subsequently upon the policy, but 
ail become parties, "for whom it may concern," to any insuranee 
which may be effected upon their application. Upon any other con- 
struction of the policy it would hâve been useless to insert the name 
of Morse & Co. in the policy at ail. 

If the libelants were attempting to enforce a cause of action against 
the claimant for a breach of his obligations as a carrier, and if they 
had insured him as carrier, as well as Morse & Co. and Armour, 
Plankinton & Co., it would seem very clear that they could not suc- 
ceed. In such a case they would be attempting to reclaim moneys 
which they had agreed to appropriate in part for his indemnity 
against the very loss which had arisen, — a fund which beoame his to 
an extent commensurate with his obligations as a carrier as soon as 
the loss took place. But they do not seek to recover back money 
which they hâve paid him, or paid to some one else in part for him, 
in discharge of their contract of indemnity. They seek to charge him 
for négligence in destroyingthe property which has become theirs by 
an équitable assignment from the owner. 

The proofs do not show that the interest of the carrier was in- 
tended to be insured by Morse & Co. when they applied for the in- 
suranee and procured the certificate. If, as was thought to be the 
fact by the district judge, the premium was paid for the insuranee by 
the claimant, that circumstance would be quite controUing to indi- 
cate an understanding between Morse and himself that his interest 
should be protected by the insuranee. The évidence is that he 
agreed, through Morse & Co., with the agent of Armour, Plankinton 
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& Co., to pay the premiam as a part of the consîderatîon of the con- 
tract for transportation. In other words, he agreed for $395 to 
transport the cargo to New York, and pay the premium for insur- 
anee. He paid it out of the $395 received from Morse and Co., and 
in no other -way. The owners paid the premium when Morse & Co. 
were paid by them. 

Considérable évidence was elicited from the witnesses for the pur- 
pose of shovving usage among shippers, insurers, and boatmen, at 
Buffalo, to the effect that insurance procured under circumstances 
similar to those in this case is understood to protect the carrier as 
well as ail other persons interested in the safe transportation of the 
cargo. The évidence falls short of establishing such a usage. It is 
loose, conflicting, conjectural, andequivocal. See Donnell v. Golum- 
bian Ins. Co., 2 Sum. 366; The Eddy, 5 Wall. 481; Bolton v. Colder, 
1 Watts, 360 ; U. S. v. Buchanan, 8 How. 83, 102. So far as this 
évidence tends to show that Morse & Co., when they procured the 
insurance, intended to obtain it for the benefit of the carrier as well 
as for the owners and themselvea, it is legitimate; but it is not per- 
suasive in view of the fact that the insurance was procured at the re- 
quest of the owners, and as a condition of the contract for transpor- 
tation, and the further fact that there was no conversation between 
Morse & Co. and the master of the Worden. 

Those considérations lead to a reversai of thedecree of the district 
court. The apostles indicate that the question whether the claimant 
was guilty of négligence in the navigation of the boats bas not been 
fully litigated, and that the claimant has mistakenly relied upon the 
theory that the facts proved did not make out a prima facie case 
against him. It is therefore deemed proper to permit the claimant 
to apply for leave to introduce further évidence upon the question' 
whether the loss arose from the want of ordinary care and skill in the 
navigation of the boats. Unless such an application is made within 
20 days a decree will be entered for the libelants in the sum of 
$6,175.89, with interest from May 28, 1883, with costs in this 
court and in the district court. 
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The Clabion. 
{DUtriet Court, E. D. Mîehigan. January 23, 1886.) 

1. Collision — Neglisent Navigation— Steamer Stakboabding and Attempt- 

iNG To Cross Bows of Anothbb Steamer. 

A steamer which starboards, and attempts to cross the bows of another 
steamer which bas the right of way, does so at her péril, and will be held 
anawerable for the conséquences. 

2. Samb — Mutual Fault — Division of Damages. 

Where one vessel is clearly shown to bave been in fault, there sbould also 
be clear évidence of a contributing fault on the part of the other vessel to 
justify a division of damages. 

This was a libel for a collision between the railway transfer steamer 
Lansdowne and the propeller Clarion, which occurrcd early in the 
morning of July 15, 1885, in the Détroit river, opposite the premises 
of the Michigan Central Eailroad Company, in the city of Détroit. 
The libel averred tha.t the Lansdowne left her slip on the American 
side of the river about half-past 1 in the morning, laden with a train 
of passenger cars, and took her course diagonally across the river for 
her slip upon the Canada side, nearly two miles above her point of 
departure. When about the middle of the river, and somewhat on 
the Canadian side, and a little below the Canada Southern Eailway 
slip, she made the Clarion coming down the river exhibiting her white 
and red lights. The Lansdowne blew one blast of her whistle, and 
ported. The Clarion did not reply at once, but kept on showing her 
red light until within a short distance of the Lansdowne, when she 
blew two blasts of her whistle, and suddenly changed her course, ex- 
hibiting her green light, heading apparently for the bow of the Lans- 
downe. It was then too late for the Lansdowne to change her course, 
but she immediately blew another signal whistle, and reversed her 
engines. The Clarion came on, however, showing both colored lights, 
and struck the Lansdowne upon her port wheel-house, doing'damage 
to a large amount. The case of the Clarion was that after passing 
Belle isle, above the city on the Canada side, she ported, and drew 
over to the American side of the river, within five or six hundred feet 
of the docks along the front of the city, for the purpose of calling the 
attention of her Détroit agents to the faet that she was passing the 
city, as was the usual custom with that line of boats ; that having 
given her signal of four long and four short whistles opposite the office 
of the Company, she starboarded for the purpose of clearing the "mid- 
dle ground" opposite the Michigan Central Eailroad freight-house and 
resuming her course down the river on the Canadian side ; that about 
this time she heard a single whistle from the Lansdowne, which was 
coming up the river on her starboard bow, showing both her colored 
lights, the Clarion then showing her white and green lights to the 
Lansdowne; that deeming it impossible to port and pass the Lans- 
downe on the port side on account of the proximity of the middle 



THE CLARION. 129 

grouncl, tlie Clarion immediately replied with two blasts, when the 
Lansdowne again sounded a single blast, and the Clarion thereupon 
at once stopped and backed; that up to the time the Lansdowne 
sounded her second signal she was approaching on the starboard bow 
of the Clarion, but soon thereafter she ported, and shot across the 
bows of the Clarion, and so brought about the collision. 

The court was assisted upon the argument by Commander Cook, of 
the navy, and Capt. Warner, of the revenue marine, sitting as nau- 
tical assessors. 

H. A. Harmon and H. H. Swan, for libelant. 

Moore é Canfield, for claimant. 

Bkown, J. We hâve found but little difficulty în reaching a con- 
clusion in this case. Indeed, there is no such dispute with regard 
to the facts as would affect materially the resuit. We think the Lans- 
downe left her slip about the time the Clarion passed the dock of Mr. 
Chesebrough, the agent of the line, and that her failure to hear the 
eight signais of the Clarion was owing to the fact that the attention 
of her master and crew was diverted, or rather was not fixed upon 
the approaching vessel, until she had left the slip, and that very soon 
after that she sounded her signal of one whistle. 

So far as the locality of the collision is concerned, I am advised by 
the nautical assessors that in their opinion it took place between the 
Michigan Central Eailway elevator A and the Canada Southern slip, 
on the opposite side of the river, and at a point somewhat upon the 
American side, with room, however, quite sufficient for the Clarion to 
bave passed down between the Lansdowne and the middle ground, 
which lies immediately oiï the freight dépôt of the Michigan Central 
Eailroad. I am quite satisfied with their conclusion upon this point. 

There is one fact developed by the testimony which we regard as 
the pivotai fact in the case, and one of much more importance than 
the mère question of locality ; and that is that at the time the Lans- 
downe blew her first whistle she was showing both her colored lights 
to the Clarion, and we also think that the Clarion was probably show- 
ing both her colored lights to the Lansdowne, although it is claimed 
by the Clarion that the Lansdowne was then upbn her starboard bow, 
in which case the Clarion would only exhibit her green light. The 
two steamers then were approaching either end on, or nearly end on, 
within the eighteenth rule, or were upon crossing courses within the 
nineteenth rule, the Clarion having the Lansdowne upon her star- 
board side. In either case, it was the duty of the Clarion to port, or 
at least to keep ont of the way. So, too, upon either theory, the 
Lansdowne was perfeetly justified in blowing a single whistle and 
porting. Assuming that she was keeping somewhat on the American 
side, we do not find that there is any rule or custom that would for- 
bid her taking that course, provided she left sufficient room to per- 
mit the Clarion to pass down upon the port side. Even if we were to 
v.27F.no.l— 9 
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confine ourselves to the testimony of Capt. Harriman, and find tho 
collision took place on the American side of the river, we do not feel 
bound to condemn the Lansdowne. 

Upon receiving the single whistle of the Lansdowne, it was the 
clear duty of the Clarion to answer at once with one blast of her 
whistle, and to keep down on the American side of tbe ehannel. The 
Lansdowne was bound to give her room enough for her to pass down 
between her and the middleground, and the Clarion was bound to pré- 
sume that she would do so. Even if the master of the Clarion was 
afraid he would be crowded too far over upon the American side, he 
should not hâve starboarded, but should hâve stopped, or possibly 
stopped and reversed, At any rate he should bave stopped, and the 
veryworst that would bave happened to him would hâve been to drift 
ashore on the middle ground, from which he could bave been gotten 
ofiF with little or no loss. In any view of the case, it was a gross fauit 
upon the part of the Clarion to blow two blasts of the whistle and 
starboard her wheel. In so doing she acted at her péril, and must 
be held answerable for the conséquences. Bearing in mind that the 
two steamers were approaching each other at a combined speed of 
20 miles an hour, and that they must bave been less than a mile 
apart at the time the Lansdowne blew her first signal, the chances 
of the Clarion crossing the bows of the Lansdowne before the latter 
reacbed the intersection of the two courses were very slight. I know 
of no case in which a vessel bas been justified in disregarding a proper 
signal from an approaching vessel, and proposing a departure from 
the rule of the road, after suoh approaching vessel had signified her 
désire to adhère to it. 

In the case of The Milwaukee, Brown, Adm. 313, 321, it was held 
by this court that the burden is upon a vessel claiming a departure 
from the statutory requirement to prove "(1) that a proposition to 
départ from 'the statute was made by her by means of signais pre- 
Bcribed by rule of the supervising inspectors, and in due seasoli for 
the other vessel to reeeive the proposition, and act upon it with 
safety; (2) that the other vessel heard and understood the propo- 
sition thus made; (3) that the other vessel accepted the proposition. " 
"Thèse facts," says Jvfdge Longyear, "must be made out by clear and 
satisfactory proofs, They must not be left to inference. Tbe stat- 
ute in question is one of vital importance for the protection of life 
and property upon the waters, and it will not do to hold a party 
■blameless for a departure from its plain provisions upon a plea of an 
agreement or license to do so, exeept where such agreement or license 
is admitted, or is made out beyond ail reasonable doubt by clear and 
satisfactory proof. Where the agreement is denied, and the évi- 
dence is conflicting and contradictory, and does not clearly prepon- 
derate in favor of such agreement, the statute must govern, and the 
responsibility of parties must be determined accordingly." I regard 
this as a sound enunciation of the law upon the subject. In this 
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case the proposition to départ from the statute is the more excusable 
from the fact that the Lansdowne had already signified her intention 
to adhère to it. 

We do not wish to be understood as extenuating in any degree the 
obvious fault of the Lansdowne in sailing without a lookout. We 
hâve no doubt that, having regard to the number of vessels in the 
Détroit river, to the valuable lives that the Lansdowne had on board, 
to her great size and speed, and the tremendous energy with which 
she moved, that it was groBsly careless for her to navigate without a 
lookout, and we should promptly condemn her in this case did we 
find that this contributed to the collision; but we think that in her 
management, in the course she took, in the signais she gave to her 
wheel, to her engineer, and to the approaching vessel, she was guilty 
of no fault. She appears, too, to hâve sighted the Clarion as soon 
as she left her slip. In this connection I call attention to the lan- 
guage of Judge Woodeuff in the case of The Cornet, 9 Blatchf. 329, 
in which he says that where one vessel bas been guilty of a clear 
fault, there should also be clear évidence of a contributing fault on 
the part of the other vessel in order to divide the damages. "It 
should not be enough that they make the care and skill and good 
management of the other vessel doubtful." We are unable to put 
our finger upon any fault committed by the Lansdowne, aside from 
the teehnical one of being insufficiently manned. 

There must be a decree for the libelant, and a référence to a com- 
missioner to assess the damages. 



Borland v. Zittlosen and others.* 
(District Court, 8. D. New York. March 80, 1886.) 

.. Shipb and Shipping — Supplies— Patment— Part Owmbr's Note— Dischaugk 
OF Other Owneks. 

Supplies were furnished to a vessel by one B., who received on account of 
it the four-months note of Z., the ship's husband and a part owner. Z. sub- 
sequently became insolvent. The note was protested, and this action was 
brought by B. against ail the owners for the value of the supplies. It ap- 
peared that B., in so taking the note, did the best he could to obtain payment. 
Meld, that such taking of Z.'s note by B. was not a discharge of the other 
part owners. 

1. Same — EquiTABiB Estoppbl — Evidence — Admissions, Unsatisfactort Na- 
ture CF. 

The master of the vessel, previous to remitting aeveral sums of money to 
Z., had caused inquiries to be made of B. as to whether his bill for supplies 
had been paid. After B.'s death several witnesses testifled that B. had ad- 
mitted that it had been paid or settled by Z., and the captainmade several re- 
mittances to Z., as managing owner. Z. was, however, a creditor of the ship 
and of the other owners on joint account, to a much larger amount than the 
amount of the remittances thus sent him. It was contended that this admis- 

•Eeported by Edward G. Benedict, Esq., of the New York bar. 
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sion by B. created an équitable estoppel, which discharged the respondents. 
HelA, on the évidence, (1) that the alleged statements of B. were improbable, 
and not satisfactorily proved; and, (2) if made, were not shown to bave been 
made vrith any intent to induce payment to Z. by the master, or with any 
knowledge that they were likely to do so; and (3) that it was not shown that 
respondents were pecuniarily prejudiced by the misrepresentations so that 
it would be unjust to allow libelant's claim. Ileld, therefore, that an estoppel 
had not been made ont, and that libelant should recover. 
8. Same — NoMiNAi, OwNBB— Pkbsonal Liability fob Sxjpplibs— Masteb or 
Managing Ownbb's Authobitt to Bind. 

" The law is well settled in this country that a mère registered owner, hold- 
ing a nominal title only for the beneflt of another, and taking no part or in- 
terest in the vessel's business, is not personally liable for supplies furnished. 
In such cases, though the vessel may be bound m rem, the master or manag- 
ing owner has no authority to bind the merely nominal owner personally. " 

In Admiralty. 

Wilcox, Adams é Macklin, for libelant. 

Goodrich, Deady é Platt, for respondents. 

Beown, J. This libel was filed to recover a bill of $1,441.77 for 
supplies furnished by the libelant to the ship Zéphyr in June, 1883. 
The proof shows that the registered owners were the défendants Zitt- 
losen, Springler, and Booth; but that Booth was a mère nominal 
owner, holding his interest for the benefit of the défendant Kruger, a 
prior registered owner, in whose interest the voyages continued to be 
made as before ; that Zittlosen was ship's husband and gênerai agent 
of the vessel in New York; and that Booth took no part and had no 
bénéficiai interest in her navigation. The amount of the supplies was 
admitted. 

The law is well settled in this country that a mère registered 
owner, holding a nominal title only for the benefit of another, and 
taking no part or interest in the vessel's business, is not personally 
liable for supplies furnished. In such cases, tJ^ough the vessel may 
be bound in rem, the master or ship's agent has no authority to bind 
the merely nominal owner personally. Macy v. Wheeler, 30 N. Y. 
231, 241; Stedman v. Feidler, 20 N. Y. 437; Seuil v. Raymond, 18 
Fed. Kep. 547, 549, 550, and cases there cited. If, ia any such case, 
an équitable estoppel might arise against a registered owner through 
the effect of the registry and the représentations of the captain or 
agent, the estoppel could not arise where the material-man was put 
upon his guard, or had reason to suppose that the registered owner 
was a merely nominal owner for the benefit of another. In this case 
I think the évidence is sufficient to show that the libelant knew that 
Booth, thongh one of the registered owners, had no interest in the 
vessel. In Brodie v. Hoicard, 17 C. B. 109, 121, and Frayer v. Cuth- 
bertson, 6 Q. B. Div. 93, knowledge that a part owner dissented was 
held immaterial. It was held a sufiScient défense that the other 
owners and the master had no authority to bind him. Upon either 
ground the défendant Booth must be held not liable in this case. 

In September, 1883, the libelant took the note of Zittlosen, the 
ship's husband, at four months, for the amount of the bill. Before 
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it matured Zittlosen became insolvent, and the note was protested, 
and bas never been paid. The libelant died, and Ihe case was con- 
tinued by his administratrix. It ia contended tbat the other défend- 
ants are discharged, on the ground of équitable estoppel, because the 
master, before remitting to Zittlosen, the ship's husband, several 
sums of money in August, 1883, amounting altogether to about $7,500, 
caused inquiries to be made of Borland, through Krager, whether his 
bili for supplies had been paid; and that Borland, in answer to thèse 
inquiries, stated that it had been paid or settled by Zittlosen; and 
that in conséquence of this statement the remittances were sent by the 
master to Zittlosen; and that but for suoh assurances the master would 
bave paid the libelant's bill through some other channel, as some ques- 
tion already existed as to Zittlosen's crédit. If a material-man volunta- 
rily takes a note or bill from the ship's husband, or one of the part own- 
ers, knowing that he might bave the money from the other owners 
jointly liable, and the situation of the latter is afterwards altered for the 
worse through their dealings with the agent, no doubt the owners are 
discharged. Macl. Shipp. (3d Ed.) 113, 186; Strong v. Hart, 6 Barn. 
& G. 160. But in this case the évidence does not suggest any inti- 
mation to Borland that he might bave procured the money from any 
other person tban Zittlosen. He was the only authorized channel 
of payment. So far as appears, Borland, in taking Zittlosen's note, 
did the best he could to obtain payment. The master was away ; 
Booth, I think, was known not to be really interested in the matter; 
and Kruger was known not to be the person from whom payment 
was expected, or in any condition to pay. Taking the note of Zitt- 
losen was, therefore, not in itself any discharge of the other défend- 
ants. In re The Salem' s Cargo, 1 Spr. 392; Bottomley v.Nuttall, 5 
C. B. (N. S.) 122; Muldon v. Whitlock, 1 Cow. 290; Davison v. Don- 
aldson, 9 Q. B. Div. 623. 

The estoppel relied on is based upon the alleged statements or ad- 
missions of Borland, whicb three witnesses testified were made by 
him to Kruger in July, 1883, to the effect that he had been paid, or 
had been settled with, by Zittlosen. If the proofs satisfied me that 
statements of this kind had been deliberately made by Borland, and 
made either with the design to influence the remittance of funds to 
Zittlosen, or under circumstances that Borland might reasonably 
bave supposed would influence the conduct of the other owners, and 
that the other owners, relying upon thèse statements, had afterwards 
remitted funds to Zittlosen to their préjudice, no doubt a légal estop- 
pel would be made out against any subséquent claim upon the other 
owners; for the .remittance and the conséquent injury would in that 
case bave been cbargeable to the wrongful misrepresentation of the 
créditer. Thomson v. Davenport, 9 Barn. & C. 78; Rohinson v. Read, 
Id. 449; Irvine v. Watson, 5 Q. B. Div. 414; Davison v. Donaldson, 
9 Q. B. Div. 623; Heald v. Kenworthy, 10 Exch. 739, 746; Berwind 
V. Schultz, 25 Fed. Rep. 912, 920; The Irthington, post, 143. 
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Conceding that something of the purport alleged was communi- 
cated by Kruger to the captain, although that fact was not strictly or 
properly proved, and conceding that about |7,500 was afterwards re- 
mitted by the captain to Zittlosen, in order to constitute an équitable 
estoppel, or an estoppel in pais, the proofs must show : (1) Eeasonable 
certaintyas to the misrepresentations alleged; (2) an intent that the 
Btateraents should be acted on, or knowledge that the représentation 
was one likely to be acted upon, or that it was of a nature and under 
circumstances calculated to mislead the other party to bis préjudice; 
(3) and that the other party was thereby induced to aot upon it, and 
did act upon it, to bis préjudice. Bigelow, Estop. (3d Ed.) 484, 490, 
541, 549. I am not satisfied that the facts and circumstances proved 
are sufficient to constitute sueh an estoppel in this case, for the fol- 
lowing reasons : 

1. Certainty as to the facts is the first requisite of such an estop- 
pel. Bigelow, Estop. 490; The Belle of the Sea, 20 Wall. 421, 430. 
Testimony as to naked admissions given by witnesses who, though 
not parties to the record, are in close sympathy and interest with the 
party calling them, is one of the most untrustworthy kinds of évi- 
dence. 1 Greenl. Ev. § 200. In Lench v. Lench, 10 Ves. 518, Sir 
William Grant says: "This is, in ail cases, most unsatisfactory évi- 
dence, on account of the facility with which it may be fabricated, 
and the impossibility of contradicting it. Besides, the slightest mis- 
take or failure of recollection may totally alter the effect of the déc- 
laration." This was approved by the chancellor in Botsford v. Burr, 
2 Johns. Ch. 412, and by Stoey, J., in Smith v. Burnham, 3 Sum. 
438. Under our présent practice, which allows parties to be wit- 
nesses, where such testimony is given after the death of the person 
alleged to hâve made the statemeuts, so that only one aide can be 
heard, it is liable to peculiar suspicion. Usually the witnesses cannot 
give the précise language, nor the whole of it. A little différence of 
expression, or a slight qualification omitted, forgotten, or suppressed, 
might neutralize ail its légal effect. In the cases above referred to, 
the absence of corroborative circumstances, with some countervailing 
proofs, were held sufficient ground for disregarding it, leading to the 
conclusion, as Story, J., observes, that "there may hâve been some 
mistakes and misapprehensious, to say the least, on the part of the 
witnesses as to the purport and effect of the conversation to which 
they testified." When there are no corroborative circumstances, and 
the proofs show beyond controversy the incorrectness of the state- 
meuts alleged, and that there was no motive to mistake the fact, it is 
more rational to suppose misunderstanding or mistake or inaccuracy 
in the testimony, than to suppose statements made which the circum- 
stances show to be in the highest degree improbable, if not incredible. 

Such is precisely the situation of the libelant's claim hère. At the 
time the statements are alleged to hâve been made by Borland, that 
is, in July, 1883, it is perfectly certain that not a dollar had been 
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paid upon his claim, and that no settlement had been made in réf- 
érence to it; although it is probable from other testimony thai some 
efforts had been made to obtain it. The note was not taken until in 
September. No motive is suggested that Borland could bave had to 
state untruly that his claim was either paid or settled. Had it been 
intimated to him that the captain would send him the money for his 
bill, there is no possible doubt that he would hâve accepted the prop- 
osition at once. No such intimation was given him. 

2. Whatever the conversation may hâve been, it is not stated that 
there was any suggestion to Borland that the inquiry was made in 
the master's behalf, or intended to be communicated to the master, 
or madewith référence tosecuring the payment of the libelant's bill; 
or that any remittances of money to Zittlosen were intended. Kru- 
ger, to whom the statements are said to hâve been made, was at the 
time largely indebted to the ship, and no payment or settlement was 
expected by Borland through him. So far as related, the conversa- 
tion, even as testified to, would seem merely casual. Estoppels of 
this character are based upon the obligations of good faith. This ob- 
ligation is mutual, and requires that no estoppel be drawn from con- 
versations merely, unless the person answering inquiries knows, or 
has reason from the circumstances to believe, that the action of others 
is likely to be influenced by his answers. Pierce v. Andrewg, 6 Cush. 
4; Bigelow, Estop. 484, 529, 541. There was uothing to indicate 
anything of this kind to Borland. Whatever the conversations re- 
ferred to may hâve been, I am not satisfied that the testimony as to 
Borland's remarks fairly represents ail that occurred. The remarks 
may hâve been misunderstood, or imperfectly reported, or not se- 
riously meant. He could not hâve supposed or suspected that they 
would influence any one's conduct. They may hâve been mère fa- 
cetice or persiflage, or made after the note had been taken in Sep- 
tember, — too late to operate as an estoppel. 

3. To constitute an estoppel it must further appear that the de- 
fendants hâve been legally prejudiced; that is, so substantially in- 
jured that it would be unjust to allow the libelant's demand. The 
évidence fails to show this. The proof shows that both the other 
owners wei-e indebted to the ship, and to Zittlosen, as ship's husband, 
far beyond ail the moneys remitted by the captain, after the alleged 
statements of Borland. If the captain had paid Borland's bill, so 
much less would hâve been remitted to Zittlosen, and the liability of 
the master and of Kruger to him hâve been so much more. It is not 
claimed, and there is no reason to suppose, that the master would not 
hâve sent to Zittlosen the remaining $6,000. As a creditor of the 
ship he was entitled to that money. It was a matter of indifférence 
to thèse défendants whether their indebtedness was to Zittlosen alone, 
or to Borland and Zittlosen. They hâve lost nothing by paying the 
whole $7,500 to Zittlosen, instead of paying some $1,500 of it to Bor- 
land. The faet that so large an amount of money, in excess of Bor- 
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land's bill, was sent to Zittlosen, renders it improbable that the con- 
duct of the défendants in sending the money to Zittlosen was at ail 
indaced by Borland's statements; or that the master's inquiry by 
letter to Kruger was anything more than a mère voluntary friendly 
aet for Borland's security. Even this possible view is somewhat 
donbtful, from the fact that the alleged intention to pay Borland di- 
rectly, rather than throngh Zittlosen, if he was not already paid, was 
in no way communicated to Borland at the time, as it naturally would 
hâve been if really intended; and that alleged intent even now rests 
solely upon thèse long subséquent statements of mère secret, uncom- 
munieated intentions at that time. Upon my strong doubts of the 
correctness of the testimony as to the statements alleged to hâve been 
made by Borland, the absence of any corroborative circumstances, 
and of any offer to pay him at the time, and upon the évidence show- 
ing that there has been no substantial légal préjudice as respects the 
liabilities of the défendants, on the whole, 1 must hold the estoppel 
not made out. Macl. Shipp. 114, 186; The Active, Ole. 286; Robin- 
son V. Read, 9 Barn. & G. 449; Muldon v. Whitlock, 1 Cow. 290; 
Berwind v. Schultz, 35 Fed. Rep. 912, 920; Keay v. Fenwick, 1 0. P. 
Div. 745, 754. 

The libelant is entitled to a decree against ail the défendants, with 
costs, except as against Booth, against whom the libel ia dismissed, 
with costs. 



The Edwin I. Moreison.' 

Bbadlbt Febtilizbb Co. v. The Edwin I. Moreison. 

(District Court, S. S. New York. March 30, 1886.) 

CABRIEB CI" 60OD8 BY VeSSEL — IjNSEAWOBTnilîBSS — PeRILS OB' THE SEA — DaM- 
AGB TO CaKGO — PUMP-HOLE — TAKING IN WaTER — InSECURB FaSTBNINGS — 

Négligence. 

The schooner M., while on a voyage down the coast, deeplyloaded, in the 
winter season, was discovered to be making water rapidly. When the crew 
were about to take to the boats, it was discovered that the water was being 
taken in through one of the bilge pump holes, the cap of which had corne ofÈ. 
The proof showed articles washed about the deck. On the hole being 
covered, the vessel was pumped free, but the cargo had been damaged by the 
water taken aboard, and this suit was brought for such damage. The vessel 
had been in constant use for some 11 years, in ail weathers. There had never 
before been any accident from thèse pump-holes. It appeared that the cap 
of the pump-hoie had never been unscrewed, or its fastenings tested, for sev- 
eral years at the least. Reld, that the cap was carried away on account of the 
weakness of its fastenings, and not from any extraordinarycontinMncy; and 
that while there was no reason to charge the vessel with any defect in her 
original construction with such pump-holes, she was bound, before starting 
at this season, so deeply loaded, to hâve seen to it that the plates and caps 
were secure against ordinary accidents, and she was liable for damage to her 
cargo caused by her neglect to do ao. 

> Reported by Edward G. Bonedict, Esq., of the New York bar. 
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In Admiralty. 

Scudder de Carter, for libelanta. 

Wilcox, Adams é Macklin, for claimant. 

Bkown, J. The libel in this case was fîled agaînst the schooner 
Edwin I. Morrison to reeover for the damage done to a cargo of guano 
by sea-water taken aboard on the tenth day of January, 1884, on her 
voyage from Boston to Savannah. The schooner sailed on the fifth 
of January, and, acoordiog to her log, on the afternoon of the ninth 
of January met a very stropg gale and heavy sea, and shipped great 
quantities of water. The lOth opened with a strong westerly gale, 
sea running very high. " At S a. m.," as the log continues, "set two reef 
foresail and storm trysail, and hove vessel to, heading about south. Pound 
that the vessel is making water faster than we can pump her out with 
both pumps, the men not being ahle to work at pumping steadily because 
of heavy seas sweeping her decks. Sounded pumps, and found that 
she bas seven feet of water in the hold. Cut the beat lashings, and 
got ail ready to leave vessel, when found that the cap had washed off 
the bilge pump hole on the port side. Nailed a pièce of sheet lead over 
it, and started both pumps agoing. Pumped two hours, and sounded 
again, and found that we are freeing her very rapidly," The words 
above quoted in italics hâve been added to the log at some time since 
the original entry. The figure "7" is written over an erasure, The 
damage sued for was occasioned by the flooding of the hold. 

The évidence leaves no doubt that most of the water was taken in 
through the bilge pump hole referred to in the above extract from the 
l.og. This was a hole on the port side, in the water-ways, a short 
distance only in front of the poop, and ran down through the water- 
way between the ceiling and the skin of the ship. There was a sim- 
ilar hole on the starboard side. They were placed there in the con- 
struction of the ship for the purpose of running a hose down in the 
bilges so as to pump out the water more thoroughly in case of alight 
cargo and much rolling. The hole was from three to four inches in 
diameter, and was covered by a brass plate about four inches square, 
countersunk into the timber, through whieh was a hole covered by a 
brass cap which screwed into the plate. The plate was fastened into 
the water-ways by screws. Such bilge pump holes are not unusual 
in veasels constructed in some loealities, and seldom hâve any acci- 
dents arisen from them. The mode of covering them above de- 
scribed was deemed perfectly secure. Such caps usually project a 
little above the surface of the water-way, the upper edge of the cap 
being beveled off so as to leave usually not more than an eighth of 
an inch of perpendicular surface. The only question in this case is 
whether, considering ail the circumstances, any négligence is shown 
either in the handling of the ship, or in the sufficiency of her equip- 
ment as a seaworthy vessel, as respects the proper security of this 
port cap and plate. 
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The seliooner was built some 11 years previous. Thèse holes had 
never been used. They were dangerous unless the caps and plates 
to cover them were kept perfectly tight and seoure. The obligation 
to keep watch of their condition was as stringent as the danger from 
weakness in them was extrême; yet there is no satisfactory évidence 
that there had been more than a casual examination of them since 
the schooner was bnilt. The évidence shows that up to about balf 
past 4 A. M. of the lOth the schooner had made no more water than 
was speedily pumped ont in the ordinary handling of the pumps every 
two hoara. Upon renewing the pumping at half past 4, and not ob- 
taining a suck as soon as usual, the captain, at 5 a. m., sounded and 
found 18 inches of water ia the hold, The schooner at that time, 
according to the captain's testimony, was on the port tack, lying to. 
In order to man the pumps better she was then put before the wind, 
with the wind on the starboard quarter, which gave her a list to port 
of about two streaks. Not with standing the constant pumping, she con- 
tinued settling till 9 o'clock, when seven feet of water was found in the 
hold. The captain supposed she had sprung a leak, probably through 
her bow ports. About 11 o'clock they wore ship, which presently 
brought her port side ont of water; when, through the gurgling in the 
bilge pump hole, the second mate discovered the opening, as the 
master and crew were on the point of abandoning her. The open- 
ing was soon covered with sheet lead, and shortly after the ship was 
speedily lightened by the use of the pumps. The second mate, who 
took charge of the watch at half past 4, says that she was then on 
the starboard tack ; but he also says her booms were on the starboard 
side, and that the port side was lowest in the water, and that it was 
8 o'clock when they kept her off on the same tack. 

The theory of the défense is that the plate and cap were perfectly 
tight; but that, through the many seas taken aboard and the wash- 
ing about of many articles upon the deck, particularly of the heavy 
covers of the chain lockers that had got adrift, the bilge plate and 
cover, though perfectly sound and tight in their setting, were knocked 
off by violence or some accidentai blow of the floating articles. For 
the libelants it is urged that this explanation is purely hypothetical, 
and not entitled to be accepted as a discharge of the ship's presump- 
tive liability. 

1. I do not find any reason to charge the ship with any defect in 
her original construction by reason of having the bilge pump holes. 
The fact that they were quite commonly used in the construction of 
suoh vessels, and deemed safe; that this schooner had been in con- 
stant use during ail weathers for some 11 years without any previous 
accident from them; that the existence of thèse holes was obvious 
upon any carefal inspection or survey of the schooner; and that no 
objection bas ever been made to them, — are a sufficient answer to 
any charge of unseaworthiness from the mère fact of having such 
holes. It is, doubtless, possible that if one of the heavy chain locker 
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covers had been swept viôlently aorosa the deck in an exactly level 
position, and with a sharp and hard edge had hit the upright surface 
of the cap, that might hâve torn off the cap and plate, and account 
for this accident. The probabilities of any such contact of a sharp 
and solid edge of one of thèse covers in the exact position to do this 
are exceedingly small. The cap and plate were upon the water-ways, 
and a number of inches above the deck. The second mate says the 
covers were "water-logged." They would hardlyseem capable of in- 
flicting any blow that would not slide off and over the beveled edge 
of the cap, if the cap and plate were seeurely fastened. It seems in- 
credible, moreover, that any such blow could bave been given that 
would not bave left its marks upon the stanchions and bulwarks on 
the port side, which were withiu a few inches of the plate; yet no 
such marks appear, nor was anything broken or carried away in that 
vicinity except the cap and plate, although on the starboard side the 
bulwarks were in some places carried away. There is, in fact, no 
évidence of any such violent blow in the région of the cap and plate 
as is assumed by the claimant. Several experts, moreover, express 
the opinion that if the plate had been carried away by such a blow, 
the wood, if sound, would bave retained the screws, and their heads 
would bave been broken off, although other experts express a contrary 
opinion. The screws, however, were carried away with the plate. 
For the claimants one witness testified that the holes of the screws 
were sound, and not decayed or blackened; and the fact that the 
wood held the sheet lead afterwards nailed upon it is urged as évi- 
dence that the wood was sound. Other witnesses also testify to the 
fact that it was sound. 

The question is entirely one of probability as to the cause of the 
plates' coming off. If there was évidence that the plate had been 
knocked off by some violent blow from objects washed by the seas 
across tbe deck, it would still be incumbent upon the claimants to 
satisfy the court that the cap and plate were so made and so fastened 
as not to be liable to be knocked off by any ordinary collisions of that 
kind. The claimant did not introduce any proof by exact measure- 
ments to show what was the height of the cap above the water-ways, 
or the height of the perpendicular edge up to the beveling, nor was 
the duplicate cap on the starboard side produced. Only some models 
and samples of what is usual were exhibited. From the évidence, it 
must be inferred that for several yearspast, atleast, if notever since 
the schooner was finished, the cap had not been unscrewed, nor the 
fastenings of the plate tested. 

The schooner on this voyage was also loaded deep, as the évidence 
clearly shows. The second mate so states explicitly. She may not 
hâve been loaded so deep as to be unseaworthy in this respect, but 
she was loaded deeper than is usual or prudent for the winter season. 
She was a stanch vessel, ahd her behayior and recovery, notwith- 
standing she was on the verge of sinking, are good évidence as to her 
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generally stanch character and good handiing. But being deeply 
loaded, and sailing down the coast in the winter seaaon, it was to be 
expected that she would encounter storms, and that her decks would 
ail the more from her deep loading be swept by heavy seas. Before 
starting ont thus deeply loaded she was bound to hâve seen that the 
plates and caps in her water-ways were ail fast and secure against or- 
dinary accidents or collisions that might corne from loose objecta 
swept by the seas across her decks. 

The testimony on behalf of the vessel, at the trial, I must deem 
somewhat exaggerated, both as to the severity of the gales she met, 
and as to the amount of water on deck prior to the time when the 
leak became serions. After the leak increased rapidly she necessa- 
rily settled gradually lower in the water, and consequently was much 
more swept by the seas. It is noticeable that although the log says 
that the vessel on the 9th was laboring heavily, and shipped great 
quantities of water, this is not stated to hâve been the case on the 
lOth until after 8 a. m., several Iiours after thia heavy leak began, 
although it is said the sea was ruuning very high. The captain's 
statement, moreover, that the vessel was on the port tack through the 
night would not make very probable a list to port before the cap was 
knocked ofï, and before the water got into the hold. His testimouy 
in the varions places where this subject is spoken of leaves it doubt- 
ful whether she had any list to port before she was headed off to run 
free, after 18 inches of water had been discovered at 5 o'clock; and 
the cap must hâve got off before that time. The second mate testi- 
fies that ail the places where the bulwarks were carried away were 
"on the starboard side; that is, the weather side." He says that 
about 5 o'clock he picked up one of the ohain locker covers close to 
the poop, where it had been washed, within about two feet of the port 
cap; but as this was, as he said, a little after daylight, it must hâve 
been nearer 6 o'clock than 5. This cover he says was of wood, and 
water-logged. If so, its edges would scarcely be suÊSciently hard to 
knock olï a plate properly secured, having only from one to two 
eighths of an inch of perpendicular surface. 

There can scarcely be any doubt that the cap and plate were car- 
ried off through the action of the sea and the things washed about the 
deck; but the évidence indicates pretty clearly that thia was done 
before the vessel was subjected to any extraordinary conditions, aside 
from her deep loading; and itis certain that there was no indication 
of any spécial violence about Ihe wood-work in that quarter, such as 
would be necessary to knock away such a cap if properly secured. I 
think that the only reasonable conclusion is that, after 11 years' serv- 
ice, the faateninga had become weak, and that the plate was carried 
away from that cause, and not from any extraordinary contingencies. 
The fact that the starboard plate was still secure does not prove that 
the port plate might not hâve become looae or weak. There had been 
no careful inspection for a long time to make sure of its safety and 
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strength. Its insufficiency, though latent, was legally g,t the risk of 
the vessel. Work v. Leathers, 97 U. S. 379; Wilson v. Griswold, 9 
Blatchf. 2Ô7; Hubert y. Recknagel, 13 Fed. Eep. 912; The Lillie 
HamUton, 18 Fed. Eep. 327. 

In the case of l'he Titania, 19 Fed. Eep. 101, there was no long 
lapse of time during which the original fastenings might naturally 
hâve become weak. The fastening and the careful inspection were 
récent. Hère the contrary is the fact. 

To be ascribed to a péril of the seas, the burden of proof is upon 
the vessel to showthat the plate and cap were probably carried away 
by extraordinary contingencies not reasonably to be anticipated. The 
évidence does not, in my judgment, disclose any such extraordinary 
condition of things at the early hour of é : 30 to 5 a. m. of the lOth, 
considering the time of the year and the depth of loading under which 
the vessel set sail. It does not appear that she lost a spar or a bit 
of canvass, although there was doubtless a long continuation of heavy 
weather. The improbability that any of the supposed causes should 
bave carried away the plate, if it had been properly secured at the 
time of sailing, without doing any other damage to the bulwarks or 
etanchions adjacent, I deem so great that I feel constrained to ascribe 
the cause, in the absence of proof of any thorough trial or inspection of 
the plate before the schooner sailed, to the graduai weakening of the 
fastenings during the 11 years since the vessel was built. 

Fully appreciating the uncertainty and embarrassment that attend 
the case, I must allow judgment for the libelant, and direct an order 
for référence to compute the damages. 



The Denmark.* 
Fritzschb v. The Denmabk and others. 

(.Dùtrict Court, S. D. New York. April 5, 1888.) 

Cariiier op Qoods bt Vessel — Bill of Lading— Valuablb Cargo — Valitb 
concealed— loss — liability. 

A quantity of higMy valuable musk was shipped on the steamship D., under 
a bill of lading which read: "Not accountable for * * « highly valuable 
goods, or beyond the amount of one hundred pounds sterling for any one 
package, unless bills of lading are signed therefor, and the value therein ex- 
pressed, and freight paid accordingly. " The value of the musk was not dis- 
closed by the shipper, nor was extra freight paid. It was usual to pay amuch 
larger freight on musk. The musk was shipped with another case of small 
value, and like it in external appearance. On the voyage the box was rifled, 
and the musk partly lost. Thére was no évidence of intentional wrong, or 
want of ordinary care on the part of the ship. Held, that the shipment was 
presumptively in bad faith, and that the stipulation of the bill of lading pro- 
tected the carrier, and that the libel should be dismissed. 

'EejioKed by Edward G. Benedict, Esq., of the New York bar. 
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In Admiralty. 

Samuel V. Speyer and F. A. Wilcox, for libelant. 

John Chetwood, for claimants. 

Brown, J. In September, 1880, Pabre & Co., of London, as agents 
for the libelants, shipped a chest of tea, and two other cases, marked, 
respectively, F. B. 3, F, B. 2, and F. B. 4. F. B. 2 and F. B. 4 
were boxes of similar size and form ; F. B. 2, containing acid of ben- 
zoin of the value of £15 168. 8d., and F. B. 4 some glass bottles, and 
three small tins of Tonquin musk, of the value of £202 Ss. The 
musk was in pods, and very valuable, worth £2 10s. per ounce. The 
bill of lading oontained, among numerous other provisions, the fol- 
lowing : 

"Not accountable for weight, contents, value, length, measure, or quan- 
tities or condition of contents; nor for money, documents, gold, silver, bul- 
lion, specie, precious metals, jewelry, precious stones, or other hlghly valu- 
able goods, or beyond the aniount of one hundred pounds sterling for any one 
package, unless biJls of lading are signed therefor, and the value therein esxy- 
pressed, and freight paid accordtngly." 

No vaine was mentioned in the bill of lading, or stated to the car- 
riers on loading, or any extra freight paid for the highly valuable case 
of musk. On goods of such character, if known, the customary rate 
was 1 per cent, freight, — very much higher than was charged in this 
case. Valuable articles, whose value was stated and freight paid 
accordingly, were usually stored in the store-room of the ship, and a 
spécial receipt given for them. Goods of ail sizes, not valuable, and 
simply requiring dry stowage, were put into hold No. 2 orlop, — the 
smailest hold of the ship. The goods in question, not being shipped 
as valuable, were stowed in No. 2 orlop. On the voyage to New 
York the box containing the musk was rifled, and its contents scat- 
tered, apparently by some person ignorant of its value. A portion 
of one of the cases was lost. One was subsequently recovered partly 
filled, and the other nearly or quite empty. This suit is brought for 
their value. The other two cases were delivered uninjured. 

The libelant's agents must be assumed to hâve been acquainted 
with the fact that extra freight was by custom always payable on 
musk, as well as with the usages of this Une of steamers, and with 
the bills of lading, and their stipulations, including the stipulation 
above quoted. Thèse stipulations had been long in use; and it was 
the plain duty of the shipper to make known the extrême value of 
the musk package, and to pay freight accordingly, both from the 
custom and from the express stipulations. I cannot regard the ship- 
ment of thèse valuable articles as ordinary merchandise, along with 
other cases of small comparative value and of similar external ap- 
pearance, without making known the great value of one of the cases, 
as other than presumptively a fraudulent concealment and imposition 
upon the carrier. The right of a carrier to protect himself against 
claims for extraordinary damage by stipulating for notice of articles 
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specially valuable, in order that spécial eare may be given to them, 
and to require the payment of a proportionate compensation, is now 
too well settled to be questioned. Muser v. American E.vp. Co., 1 
Fed. Eep. 382; The Hadji, 18 Fed. Eep. 459; Hart v. Pennsylva- 
nia R. Co., 112 U. S. 331; S. C. 5 Sup. Ct. Eep. 151; Magnin v. 
Dinsmore, 70 N. Y. 410. No express inquiry by the carrier was nec- 
essary. The duty of disclosure was incumbent on the shipper. Good 
faith required it. Warner v. Western Transp. Co., 5 B,oh, é90; Tate 
y. Hyslop, 15 Q. B. Div. 368. By whom the box was broken open ia 
wholly unknown. There is no évidence by whom it was done, — 
whether by a passenger or by one of the seamen. Tjhere is no évi- 
dence of any intentional wrong, or of want of ordinary care, on the 
part of the ship. The stipulation of the bill of lading must, there- 
fore, be held a protection to the carrier, and the libel muât be dis- 
missed, but, under the oircumstances, without costa. 
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Weioht and others v. Thb Iethington, eto. 
(District Court, 8. D. Nea York. March 30, 1886.) 

SHIPPIKG— A.DTANCK8 — AtTEMPT TO COLLECT THBOUOH ChARTKHBBS — ESTOPPEL. 

W. & Co., agents of the charterers, made adyances for the beneflt of the 
steamer I. and owners, which the owners were bound to pay, and afterwards 
endeavored to hâve them coUected by their principals, the charterers of the 
vessel; which arrangement the latter at flrst agreed to, and accepted a draft 
which included the advances, but soon afterwards repudiated the arrange- 
ment. The owners adopted libelant's claim into their accounts as a crédit to 
the charterers; but it did not appear that the latter ratified such act of the 
owners, or that any payment was made by the owners to the charterers on the 
faith of it which was not owed the charterers irrespective of libelants' claim; 
and the libelants' claim was never paid by the owners. Held that, as the sit- 
uation of the owners had not been in any way changed ta their préjudice 
through the libelant's original request to the charterers to collect the claim, 
there was nothing amounting to a légal estoppel against the libelants, and, 
their claim being a valid one, they were entitled to recover agains't the vessel. 

In Admiralty. 

Wilcox, Adams é Macklin, for libelants. 

E. B. Convers, for claimants. 

Brown, J. The advances made by Wright & Co. were sncîi as did 
not belong to their principals, the charterers, to pay, but were for the 
benefit of the ship and her owners. The évidence on the part of the 
claimants, fairly conaidered, does not show more than that Wright & 
Co. endeavored to hâve their principals, the charterers, collect the 
advances from the owners for the libelants' account. The libelants' 
«vidence shows clearly that the advances were not made a charge 
against Schultz as debtor, but only placed in fais account for the pur< 

'Eeported by Sdward O. Benedict, Esq,, of the New York bar. 
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pose of collection by him. The charge was against the shïp and own- 
ers; and in the account rendered to their principal the nature of it 
■was indicated; and though Schultz at first assented to their request 
to collect it for them, and accepted the draft which embraced thèse 
items along with othera, he almost immediately afterwards notified 
the libelants that he could not undertake to collect it, and that they 
must themselves collect from the owners. After some controversy 
about the matter, the libelants credited Schultz with the amount that 
they had previously entered in his accounts. 

As the facts' would not warrant the court in holding that the ad- 
vances were orjginally made on the crédit of the charterera, the debt 
was a légal demand against the ship and her owners, The libelants 
are therefore entitled to recover, unless this légal demand bas been 
in some way legally discharged. The efforts to collect it througb 
Schultz seem to me to be satisfactorily explained, as above stated. 
Had Schultz actually collected the money from the owners, or had he 
made any binding settlement of his accounts with them in which this 
item had formed a part, so that the owners would be legally preju- 
diced by treating the claim as a subsisting demand against them, I 
should hâve held that to constitute an estoppel in the owners' favor 
against the libelants, although the latter might afterwards hâve failed 
to recover their money from Schultz, because this injury to the own- 
ers would hâve arisen through the creditors' own acts, and bave made 
it unjust to disturb the settled accounts. Robinson v. Read, 9 Barn. 
& C. 449; Thomson v. Davenport, là. 78; Davison v. Donaldson, 9 Q. 
B. Div. 623; Keay v. Fenwick, 1 C. P. Div. 745, 753, 756. 

The évidence, however, shows the existence of a controversy at this 
time between Schultz and the owners. The owners adopted the libel- 
ants' claim into their accounts as a crédit to Schultz ; but it does not 
appear that Schultz ever adopted this act of the owners, or ratiûed 
it, or that any settlement between them was ever made upon that 
basia, or that any payment of money was made by the owners to 
Schultz that they did not owe him irrespective of the libelants' claim 
which the owners had put into their account. Schultz claimed, and 
still claims, so far as appears, a balance against them. The owners 
cannot make use against Schultz of the libelants' demand against 
them without payment of that demand. It bas never been paid by 
them either to Schultz or to the libelant, and the situation of the own- 
ers has not been in any way changed to their préjudice through the 
libelants' original request to Schultz to collect the claim. In the case 
of Berwind v. Schultz, 25 Fed. Eep. 912, on the contrary, it was clear 
that the principal was prejudiced by the advance of money based 
upon the written receipt given by the créditer. The libelants' de- 
mand being, therefore, a valid demand against the ship, and never 
paid to the libelants, and there being nothing amounting to a légal 
estoppel against them, I must find that they are entitled to the sum 
claimed, with interest and costs. 
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HoE and others v. Kahler.* 

{Circuit Court, S. D. New York. March 24, 1886.) 

1. CoDBTS — United States Sui'rbme Court — Appeai/— Record — Clerk Sub- 
jECT TO Direction of Court. 

The transcript of a record on appeai is understood to be transmitted to the 
suprême court from the circuit court, as such, underits seal, so that the clerlc 
in making and certifying the transcript acts as an offloer of, and under the 
gênerai direction and control of, the lower court, in the first instance, subject 
to the further order of the suprême court on proceedings on suggestion of 
diminution of the record. 
3. Same — Direction to the Clerk. 

Where, in a doubtful case, the clerk is requested by one party to an appeai 
to insert in the transcript what he is requested by the other party to leaveout, 
a direction by the court is proper. 

3. Same— What the Record should Contain— Rule 8, Suprême Court. 

Where an opinion had been rendered, on final hearing, sustaining a patent, 
and afterwards, on motion for a rehearing, a second opinion was Sied deny- 
ing the motion, and a final decree had been entered, referring to the proceed- 
ings upon the motion for rehearing as well as tothe former proceedings, from 
which decree an appeai was prayed, lield, that the opinion on the rehearing 
cornes within the requirements of rule 8 of the suprême court, which requirea 
a copy of the opinion or opinions filed in the case to be annexed to and trans- 
mitted with the record. 

4. Same — Motion Papers. 

Where the motion papers on rehearing, taken in connection with the record, 
illustrated the opinion rendered on such motion, and the disposition of the 
motion was referred to in the decree appealed from, held, that the whole was 
proper to be transcribed into the record, within the meaning of section 698, 
Rev. St., and rule 8. taken together. 

In Equity. 

W. H. L. Lee, for appellant. 

James A. Hovey, for appellee. 

Wheeler, J. This suit is for infringement of a patent. After an 
opinion on final hearing sustaining tlie patent a motion for rehear- 
ing was made and heard, and an opinion was fîled denying the mo- 
tion, and a final decree referring to the proceedings upon the motion 
as well as the former proceedings was entered. An appeai bas been 
taken and allowed, and a transcript of the record, as directed by law 
to be made, and copies of the proofs, apd of such entries and papers 
on file as may be necessary on the hearing of the appeai, are to be 
transmitted from this court to the suprême court, as required by sec- 
tion 698 of the Eevised Statutes. Eule 8 of the suprême court re- 
quires a copy of the opinion or opinions filed in the case tû be an- 
nexed to and transmitted with the record. The form of certificate 
used by the clerk reads that the transcript to which it is attached is 
a true and complète transcript. The appellant requests the clerk to 
leave the proceedings and opinion on the motion for a rehearing out 
of the transcript, and to certify that the rest is a true and complète 

^Kdited by Charles C. Linthicum, Esq., of the Chicago bar. 
v.27F.no.2— 10 
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transcript, which the clerk deems that he cannot in duty do. A mo- 
tion is made that he be directed to do this, and bas been heard. 
The transcript of the record is understood to be transmitted from 
this court, as such, under its seal, to the suprême court, so that the 
clerk in making and eertifyiug the transcript acts as an officer of, 
and under the gênerai direction and control of, this court, in the first 
instance, subject of course to the further order of the suprême court 
on proeeedings on suggestion of diminution of the record. Therefore 
a direction of this court in a doubtful case, where the clerk is tq- 
quested to insert in the transcript by one party what he is requested 
to leave out by the other, would seem to be proper. As argued by 
the appellant's counsel, the only question before the suprême court 
will be whether the decree appealed from was right when made, and 
the opinions or opinion to be annexed are such as bear upon that de- 
cree and expound the reasons for making it. The motion in this 
case was founded largely upon the record as it stood at the time of 
the first opinion, and went much upon the ground that later décis- 
ions of the suprême court would lead to a différent conclusion. The 
second opinion reviewed the case in view of thèse décisions. The de- 
cree was entered in accordance with its reasoning as well as with 
that of the first opinion. Hoe v. Kahler, 25 Fed. Eep. 271. This 
opinion, therefore, cornes within the requiremeuts of the rule of the 
suprême court. The motion papers, in connection with the record, 
illustrate the opinion, and the disposition of the motion being re- 
ferred to in the decree, the whole would seem to be proper parts of the 
record to be transcribed, within the meaning of the statute and rule 
taken together. Motion denied. 



Fabmers' Loan & Teust Co., Trustée, v. Chicago & ^. Ry. Co. and 

others.', 

(Uvrcuii Court, D. Indiana. April 8, 1886.) 

1. Tbtjst— Death of Trustée dues not Invalidatb Trust. 

A trust, valid at its inception, is never permitted to fail for lack of a trustée; 
e, g., a conveyance in trust to two, one capable of taking and one not, will 
not becotne invalid by reason of the death of the compétent trustée. 

2. Same — Citizen dp Nation has Right to Hold Propekty upon Trust in 

ANï Statb. 

A citizen of the United States has the right to hold real and personal prop- 
erty, absolutely, or in trust for bis own benefit, or in trust for the benefit of 
himself and others, in any state of the Union. So held arguendo. 

3. Same — State Statute Confinins Trustées to Résidents, Void as to Cit- 

IZKNS OF THE UnITED StATES. 

A State statute which déclares a conveyance in trust of real or personal 
property to a non-resident, except by will, invalid, is void as to citizena of 
the United States, as inconsistent with the constitution, art. 4, § 3. cl. 1, which 

' Eeported by Kussell H. Curtis, Eaq., of the Chicago bar. 
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provides that "the citizens of each state shall be entitled to ail the privilèges 
and immunities of citizens in the several states. " 80 held arguendo. 

4. Samb — FoREiGN CoHPORATioir— Statb Stattjtb Coî^b'ihino Tbtjstbbs to Kbs- 

IDBNTS DOES NOT ApPECT SuCH COBPORATION. 

A State statute which déclares a conveyance in trust of real or peraonal 
property to other than "a bonafide résident" of the state invalid, and which 
pro vides that a trustée' s right shall cease upon his removal from the state, 
held, in view of surrounding facts, not to govern a conveyance in trust to a 
foreign corporation of property within the state. 

5. Samb— Construction op Trust Dbbd— Rioht to Forbclosb not Barbed. 

Provisions in a trust deed made by a railway corporation to secure its 
bondholders, which prohibit the trustée, without the consent of the holders 
of a majority of the bonds, to déclare the principal due before maturity, to 
take possession of the mortçaged property, operate, or sell it, or to maintain 
a foreclosure suit for the principal before the maturity of the bonds, do not 
abrogate the right of the trustée, at the request of a single bondholder, or the 
right of a single bondholder himself, if the trustée refuses to act, to fore- 
close, upon breach of the condition of the deed by the corporation's failure 
to pay interest. 

6. RaILBOADS— MORTGATE— FORECLOSTJRB FOR IntBRBST DUB— FORM OP DbCBBE. 

In a suit by a trustée suing for the benefit of bondholders to foreclose a 
trust deed against a raiiway corporation to enforce the payment of overdue 
interest, complainant, unless restrained by the trust deed, is entitled to a de- 
cree nui for the amount due and for a sale of the taortgaged property upon 
default in payment. Upon payment of the amount due, the foreclosure de- 
crée will be suspended until default again occurs in the payment of interest. 

7. Rbceiveb— His Appointmbnt Discretionary. 

The appointment of a.receiver rests in the sound discrétion of the court. 
Defendant's insolvency may or may not be cause for appointing receiver. 

In Equity. 

B. H. Bristow, J. E. McDonald, H. B. Turner, and C. N. Steele, 
for complainant. 

«7. H. Choate, J.J. McCook, Charles L. Atterhury, Edward Daniels, 
C. W. Fairbanks, and Jacob S. Slick, for défendants. 

Grbsham, J. The Chicago & Atlantic Eailway Company, on the 
thirteenth of June, 1881, by its deed of trust, conveyed to the Farm- 
ers' Loan & Trust Company, a New York corporation, and Conrad 
Baker, a résident and citizen of Indiana, its line of railway extending 
from Marion, Ohio, to Chicago, together with ail other property of 
every character which it then owned or might thereafter acquire, to 
secure an issue of 6,500 bonds of $1,000 each, payable on Noyember 
1, 1920, with interest at 6 per cent, per annum, payable semi-an- 
nnally on the first days of May and November. On the fifteenth day 
of September, 1883, the railway company, by a second trust deed, 
conveyed the same property to the Farmers' Loan & Trust Company 
and George J. Bippus, a citizen of Indiana, to secure an additional 
issue of 5,000 bonds of $1,000 each, payable on the first day of 
August, 1923, with interest at the rate of 6 per cent, per annum, pay- 
able semi-annually on the first days of February and August. This 
suit is brought by the Farmers' Loan & Trust Company against the 
Chicago & Atlantic Railway Company and George J. Bippus, the co- 
trustee in the second mortgage; Conrad Baker, the co-trustee in .the 
first mortgage, being dead. 
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Section 2988 of the Eevised Statutea of Indiana, which was in 
force when the trust deeds were executed, provides that "it shall be 
imlawful for any person, association, or corporation to nominate or 
appoint any person a trustée in any deed, mortgage, or other instru- 
ment in writing, (except wills,) for any purpose whatever, -who shall 
not be at the time a bona fide résident of the state of Indiana ; and 
it shall be unlawful for any person who is not a honafide résident of 
the state to act as such trustée. And if any person, after his appoint- 
ment as such trustée, shall remove from the state, then his rights, 
powers, and duties as such trustée shall cease, and the proper court 
shall appoint his successor, pursuant to the act to which this is sup- 
plemental." ^ 

It is urged that inasmuch as the Farmers' Loan & Trust Company 
is a New York corporation it was not capable, under this statute, of 
aeting as trustée in the trust deed or mortgage, and that it cannot, 
therefore, maintain this suit. The Chicago & Atlantic Company con- 
veyed it^ property in trust to secure its bonds, and it would not, per- 
haps, as between itself and the bondholders, be permitted to urge 
this objection against the validity of its own solemn act. Gov. 
Baker, the co-trustee, who died before the suit was brought, and whose 
successor in the trust bas not been appointed, was a résident of 
Indiana when the trust deed was executed. This satisfied the re- 
quirements of the Indiana statute. No court would be expected to 
hold that the trust deed was void because one of the trustées was not 
a résident of Indiana. If it be true that the Farmers' Loan & Trust 
Company was not capable of aeting as trustée to the extent of taking 
title to so much of the mortgaged property as was situated within the 
state, or that its désignation as trustée was to that extent inoperative 
and void, nevertheless the trust deed was valid when executed, and a 
trust is never permitted to fail for want of a trustée. The trust prop- 
erty was conveyed as an entirety to secure the payment of the bonds 
and coupons, and it is not claimed that the Farmers' Loan & Trust 
Company was incapable of aeting as trustée so far as the trust em- 
braced property within the states of Ohio and Illinois. Suits between 
the same parties, asking the same relief, commonly ealled "ancillary" 
suits, may be, and presumably bave been, instituted in the circuit 
court of the United States for the Northern district of Ohio and the 
Northern district of Illinois, and the court in either of those jurisdic- 
tions would bave authority to decree a sale of the mortgaged property 
as an entirety. Muller v. Dows, 94 U. S. 444. 

If, under such eircumstances, a bourt of equity bas authority to 
allow the requesting coupon-holders to be made co-complainants with 
the Farmers' Loan & Trust Company, it would be expected to exercise it 
instead of dismissing the bill. The facts of this case would perhaps 
justify the exercise of that authority. But if the Chicago & Atlantic 
Company be not estopped from denying that the Farmers' Loan & 
Trust Company was capable of aeting as trustée, and if the court is not 
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authorized to allow the coupon-holders, at whose reqnest the suit was 
brought, to be substituted as oomplainants or made co-complainants 
with the Farmers' Loan & Trust Company, the bill must be dismissed, 
unless the statute relied on is invalid. 

It will be observed that this statute does not prohibit foreign cor- 
porations from doing business in this state. Obviously that was not 
the design of the législature. It is a statute which dénies to résidents 
of other states the right to take and hold in trust, otherwise than by 
last will and testament, real and personal property in Indiana. The 
right is asserted to deny to persons, associations, or corporations, 
within or without the state, power to convey to any person in trust, 
not a résident of Indiana, real or personal property within the state. 
This is a plain discrimination against the résidents of other states. 
If Indiana may disqualify a résident of anotlier state from acting as 
trustée in a trust deed or mortgage which convejs real or personal 
property as security for a debt due to himself alone, or for debts due 
liimself and other creditors, it would seem that the state might pro- 
hibit citizens of other states from holding property within the state, 
and to that extent from doing business within the state. No state 
can do the latter. A person may, and frequently does, aequire a 
property interest by a conveyance to him in trust. A citizen of the 
United States cannot be denied the right to take and hold absolutely 
real or personal property in any state of the Union, nor can he be 
denied the right to accept the convejance of such property in trust 
for his sole benefit, or for the benefit of himself and others. This 
right is incident to national citizenship. 

Section 2 of article 4 of the constitution of the United States dé- 
clares that "the citizens of each state shall be entitled to ail the 
privilèges and immunities of citizens in the several states." "At- 
tempt will not be made," say the suprême court of the United Btates 
in IVard v. Maryland, 12 Wall. 418, "to deflne the words ' privilèges 
and immunities,' or to specify the rights which they are intended to 
secure and protect, beyond what may be necessary to the décision of 
the case before the court. Beyond doubt, those words are words of 
very comprehensive meaning; but it will be sufïïcient to say that the 
clause plainly and unmistakably secures and protects the right of a 
citizen of one state to pass into any other state of the Union for the 
purpose of engaging in lawful commerce, trade, or business, without 
molestation ; to aequire personal property ; to take and hold real es- 
tate. * * *" 

But it may be said that the word "person," asused in the statute, 
ineludes artificial as well as natural persons, and that the statute is 
capable of enforcement as against corporations only. A careful read- 
ing of the act will show that it is not capable of such construction. 
The latter clause of the section says: "If any person, after his ap- 
pointment as such trustée, shall remove from the state, his right as 
trustée shall cease." A domestic corporation cannot remove from 
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the state ; and if the words "a foreign corporation" be read into the 
statute, they are qualified by the words "borea^dc résident," and itis 
plain that a foreign corporation cannot becomea "bona Jide leaident" 
of a state wbich does not create it. A corporation is a mère création 
of local law, having no légal existence beyond the sovereignty where 
created. It dwells in the place of its création and cannot migrate. 
Paul V. Virginia, 8 Wall. 168. How, then, can a corporation of an- 
other state beoome a bona Jide résident of Indiana? It is true that 
the existence of a corporation may be and frequently is recognized 
abroad by the enforcement of its contracts made abroad as well as 
at the place of its domicile, and in other ways; but that is done 
purely upon considérations of comity. 

In March, 1879, a statute was enactedby the législature of Indiana, 
which declared that if any foreign corporation brought a suit in the 
fédéral courts for the district of Indiana, or removed a suit pending 
in a court of the state to such fédéral courts, it should thereby forfeit 
its right to transact business in the state, and be prohibited from 
thereafter transacting any business therein. The passage of this act 
Bufficiently accounts for the phraseology of the statute relied on in this 
suit. Having gone as far as the législature deemed it necessary to 
go in the enactment of the statute of March, 1879, it was doubtless 
thought unneeessary to make this act, which was passed two months 
later, apply to foreign corporations as well as natural persons. In 
enacting the latter statute, the législature no doubt deemed the for- 
mer one sufficient to deter any person, association, or corporation from 
appointing a foreign corporation to act as trustée in any deed or mort- 
gage, and that additional législation was necessary only to prevent 
the appointment or désignation of natural persons to act as such 
trustées. The Farmers' Loan & Trust Company was therefore ca- 
pable of accepting the conveyance as trustée, and of acting as such, 
notwithstanding the state statute. 

In the resolution of the board of directors which authorized the 
issuance of the bonds, and the exécution of the trust deed or mort- 
gage to secure them, it was declared that the security should be for 
the payment of both principal and interest, and it was directed that 
proper provisions should be inserted in the trust deed or mortgage to 
secure to the holders of the bonds payment of principal and interest 
according to their ténor. It was declared in the trust deed or mort- 
gage that it should be a security for the payment of the bonds, with 
the interest maturing thereon ratably, and without discrimination, 
according to their ténor and effect; that the trustées should hold 
the property so conveyed to them for the benefit, security, and pro- 
tection of persons and corporations, firms and partnerships, who 
should hold the bonds and interest warrants, or any of them, and 
for the purpose of enforcing the payment thereof; that until de- 
fault should be made in any portion of the interest or principal of 
the bonds, or any of them, or in any other requirement, the railroad 
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Company should continue in possession, control, and management of 
the mortgaged property, with the right to receive and use the toUs, 
income, and profits therefrom ; that upon default in the payment of 
the interest or principal of any of the bonds, and such default con- 
tinuing for six months after maturity and demand of payment, at the 
request in writing of the holders of at least a majority of the bonds 
then owing and outstanding, the trustées might and should take 
possession of the mortgaged property, and operate the same until 
the net receipts or earnings should enable them to pay the overdue 
interest, after which possession of the mortgaged property should be 
restored to the railroad company: provided, howjever, that if the 
holders of at least a majority of the outstanding bonds should eleot 
and notify the trustées in writing, before the interest in default should 
be paid, that they (the bondholders) desired the principal of the out- 
standing bonds to become due, then, in that event, the trustées, in- 
stead of surrendering the mortgaged property to the railroad com- 
pany, should retain possession of the same, and apply the earnings, 
and any surplus -which might remain in their hands, to the satisfac- 
tion of the interest and principal of the outstanding bonds ratably, 
and without discrimination or préférence, and the trustées should 
operate and manage the railroad until the outstanding bonds and 
interest should be paid in full. It was further declared in the trust 
deed that in case of default in the payment of the interest and 
principal of any of the bonds, either by their terms or under the condi- 
tions above stated, it should be lawful for the trustées, after ëntry, or 
without entry, upon the written request of at least a majority of the 
holders of the bonds then outstanding, to sell and disposé of the mort- 
gaged promises. 

Article 4 of the trust deed reads as follows : 

"The party of the first part covenants and agrées to and with the party 
of the second part, and their successors in said trust, and to and with each 
person or persons who shall or may become holder or holders of any of the 
said bonds, their heirs, executors, administrators, and assigna, jointly and 
severally, that in case of default in the payment of the interest or principal 
of any of said bonds, and such default continuing for the spaceof six months 
after maturity and demand of payment, and the principal of said bonds shall 
hâve become due, either by the terms thereof or at the élection of the bond- 
holders as aforesaid; or in case of default in the performance of any of the 
other covenants or conditions herein containedon the part of the party of the 
first part, and such default continuing for the space of six months after no- 
tice is given in writing by the parties of the second part, or their successors 
in said trust, or by a holder of any of said bonds, to perform the same, — then, 
at the request in writing of the iiolders of at least a majority of the bonds 
then owing and outstanding, the parties of the second part, or their succes- 
sors in said trust, after entry as aforesaid, or without entry, may or shall fore- 
close the equity of rédemption of the party of the first part, and of ail other 
persons having any légal or équitable rights or claims against or in or to the 
mortgaged premises, or any part or portion thereof, by proceedings at law, 
or in equity, in any court of compétent jurisdiction, whether of the states 
through which the said road may run or of the United States; and it is 
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hereby expressly understood and agreed that upon proper indemnity to tlie 
trustées a majority in interest of the holders of the bonds secured hereby 
shall, fromtimetotime, hâve a ri ght to direct and control the proceedings for 
the foreclosure of this mortgage." 

The Chicago & Atlantic Company has paid no interest on either 
class of bonds. The Erie Company paid out $584,850 in taking up 
first mortgage coupons, whichbecame due prior to November 1, 1884. 
Ail the interest that became due under the first mortgage on and sub- 
séquent to the last-named date remains unpaid. Including the cou- 
pons taken up by the Erie Company, the interest due on the first 
mortgage bonds 'is $1,669,850. The coupons which became due on 
November 1, 1884, and May 1, 1885, had remained unpaid for sis 
months after maturity and demand before this suit was brought. It 
was brought at the request of the owners of past-due coupons, after 
payment had been demanded and refused, and against the wish and 
piotest of the liolders of a majority of the bonds, who in open court 
moved that the suit be dismissed. 

It is contended that no action can be taken by the trustées looking 
to the forcloBure of the mortgage or the appointment of a receiver 
without the written request or direction of the holders of at least a 
majority of the bonds, such consent or request being the basis of ail 
action for the enforcement of the trust ; and that no right of action 
exists or can exist in favor of any one to enforce the lien of the mort- 
gage for interest only. Under the provisions of the trust deed, with- 
out the direction or consent of the holders of a majority of the bonds 
the trustée cannot take possession of the mortgaged property, or dé- 
clare the principle due before maturity, according to the terms of the 
bonds, nor without such consent can the trustée operate or sell the 
property, or commence proeeedings to forclose the principal before ma- 
turity, in 1920. It does not foliow, however, that because this power 
is given to the holder of a majority of the bonds that the trustée, at 
the request of a minority, or even of a single bondholder, may not 
commence proeeedings to forclose for the non-payment of interest; or 
if, on proper demand, the trustée refuses to bring suit, that a minor- 
ity, or even a single bondholder, may not sue. Pailure to pay a sin- 
gle installment of interest is a breach of the conditions of the trust 
deed. 

The Chicago & Atlantic Company agreed to pay interest on each 
bond, and it conveyed its property to trustées "for the benefit, secu- , 
rity, and protection of the persons and corporations, firms, and part- 
nerships who should hold the bonds and interest warrants aforesaid, 
or any of them, for the purpose of enforcing payment thereof accord- 
ing to their ténor and effect." The power of a majority to control 
proeeedings to foreclose for the payment of principal when it shall 
become due, at the élection of a majority, before maturity in 1920, 
is not exclusive of the right which a single bondholder has to enforce 
the security for the non-payment of any installment of interest on 
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any bond. Tùis right of a minorîty, or even a single bondholder, doea 
not dépend upon the consent of a majority. If it did, the company 
might refuse to pay interest on the bonds held by a minority until 
maturity according to their terms, and even after that time, if some 
of the counsel for the défendant are correct in their position that 
neither before nor after maturity can the trust be enforoed without 
the consent of at least a majority. The right which is asserted by 
the majority must be found in plain and explicit terms in the mort- 
gage or it will not be recognized. It cannot exist by mère implica- 
tion. 

It is true that in article 4 of the mortgage it is declared "that, 
upon indemnity to the trustées, a majority in interest of the holders 
of the bonds secured hereby shall, from timeto time, hâve a right to 
control the proceedings for a f oreclosure of this mortgage. " The pro- 
ceedings hère referred to are the proceedings to enforce the trust for 
the payment of principal which shall become due, under the provis- 
ions of the mortgage, at the élection of the holders of a majority of 
the bonds before maturity according to their terms. The right is 
given to control the proceedings for a foreclosure, not ail proceedings 
for a foreclosure. 

Chicago, D. é V. R. Co. v. Fosdick, 106 U. S. 47, S. G. 1 Sup. Ct. 
Eep. 10, was a suit to foreclose a mortgage or trust deed executed by the 
railroad company to secure both principal and interest of an issue of 
bonds. The mortgage provided that if any interest should be permit- 
ted to continue in default after presentment and demand of pay- 
ment, the trustées might déclare the principal of ail the bonds im- 
mediately due and payable, and notify the company thereof; and 
that, upon the written request of the holders of a majority of the 
bonds, the trustées should proceed to collect the principal and inter- 
est of ail the bonds by foreclosure and sale, or otherwise, as provided 
in the mortgage. There was default in the payment of coupons that 
fell due on October 1, 1873, but a majority of the bondholders there- 
after funded thèse coupons ; the coupons not funded, however, con- 
tinuing unpaid for more than six months. The circuit court deereed 
that the entire debt, both principal and interest, was due, and or- 
dered the mortgaged property sold unless payment should be made 
within 20 days. It waa held. Justice Matthews delivering the opin- 
ion of the court, that although the principal of the bonds was not 
shown to be due, it plainly appeared that interest upon a minority 
of them was in default; that the record failed to show that any of 
the coupons not afterwards funded had been presented and payment 
thereof refused; and that a written request from a majority of the 
holders of the bonds to the trustées was necessary to authorize them 
to déclare the principal due, and institute proceedings for its collec- 
tion, and no such request appeared. In speaking of the right to 
maintain the suit for non-payment of interest, the court said : 
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"But inasmuch as by the terma of the first article the conveyance was de- 
clared to be for the purpose of securingthe payment of the intereat as well as 
the principal of the bonds, and by the fourth article the mortgagor's right of 
possession terminated upon a default in the payment of interest as well as 
the principal of any of the bonds, we are of opinion that, independently of 
the provisions of the other articles, the trustées, or, on their failure to do so, 
any bondholder, on non-payment of any installmentof interest on any bond, 
miglit file a bill for the enforcement of the security by the foreclosure of the 
mortgage and sale of the mortgaged property. ïhis riglit belongs to each 
bondholder separately, and its exercise is not dépendent upon the co-opera- 
tion or consent of any of the others or any of the trustées. It is properiy 
and strictly enforceable by and in the name of tlie latter, but, if necessary, 
may be prosecuted without, and even against, them. It follows from the 
nature of the security, and arises upon its face, unless restrained- by its 
terms." 

The complainant is entitled to a decree nisi, ascertaining the 
amonnt due upon the coupons which are not held by the resisting 
bondholders, and if the amount, when ascertained, is not paid within 
a reasonable time, to be fixed by the court, the complainant, for the 
benefit of those whom it représenta in thia suit, will be entitled to 
a decree for the sale of the mortgaged property, barring ail rights 
subordinate to the mortgage. The demiirrer to the bill is overruled. 

The motion for the appointment of a receiver remaina to be de- 
termined. 

The Erie road extended from New York to Salamanca, and the 
New York, Pennaylvania & Ohio road, which had been leased by the 
Erie Company, extended from the latter place to Marion, Ohio. 
Hugh J. Jewett was then président of the Erie Company, and he, 
and others associated with him, realizing the importance to that Com- 
pany of owning or controlling a through line from the city of New 
York to Chicago, which would enable the Erie Company to compete 
with other through linea for western business, caueed the Chicago & 
Atlantic Company to be organized, and its road built. The road of 
the latter company was built to be operated as a part of the Erie 
line, and in the interest of that company. About the time the first 
mortgage was executed the Erie Company, the Chicago & Atlantic 
Company, and other companies, as well as certain individuals, en- 
tered into contracts^ providing for the construction and opération of 
the new road as the western extension of the Erie line; for the ne- 
gotiation of the first mortgage bonds; and for advancements to be 
made by the Erie Company to pay the interest on those bonds; and 
for other purposes. The Erie Company agreed that it would advance 
money to complète the road should theproceeds of the bonds and the 
subsidies collected prove inadéquate for that purpose; that it would 
advance money to pay interest accruing on the bonds previous to the 
completion of the road; and that "from its own gross earnings de- 
rived from ail business passing from and to the Chicago & Atlantic 
Company, to the extent of such gross earnings received during the 
fiscal year in which any installment of interest on the bonds shall 
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fall due, make good any deficienoy in the net earnings of the Chicago 
& Atlantic necessary for the payment of such installment of interest 
on said first mortgage bonds." The Chicago & Atlantic Company 
agreed that it would, after paying interest on its first mortgage bonds 
eut of its gross earnings, reimburse the Erie Company out of such 
gross earnings for advancements made by that company to complète 
the new road, and to pay interest on the first mortgage bonds, and 
that the Erie Company should bave a lien on the net earnings for 
such advancements in the order named. Besides what was realized 
from the sale of the first mortgage bonds and subsidies, — the latter 
amount being ineonsiderable, — the Erie Company advanced ail the 
money that was used in the construction of the Chicago & Atlantic's 
road, and ail interest which is not in default bas been paid by that 
company. It was also agreed that the Chicago & Atlantic Company 
shonld deliver to the Erie Company at Marion, ail freight and pas- 
sengers which it could control, destined to points reached by the Erie 
Company, and in return that the latter company should deliver to 
the Chicago & Atlantic Company, so far as it could control the same, 
an amount of west-bound traffic which should bear to the whole 
amount of the Erie Company's west-bound traffic for Chicago and 
points beyond the same proportion that the amount of east-bound 
traffic received by it from the Chicago & Atlantic Company would 
bear to the whole amount of the Erie Company's east-bound traffic. 
It was also agreed that Hugh J. Jewett should hold 90 per centum 
of the capital stock of the Chicago & Atlantic Company, as trustée, 
with irrévocable power to vote the same until ail money s advanced 
by the Erie Company to the Chicago & Atlantic Company should be 
repaid, and until the principal and interest of the first mortgage 
bonds should be fully paid. 

The Chicago & Atlantic Company was never able to pay operating 
expenses and interest on its bonds. Being in want of money and 
embarrassed, that company, in July, 1883, entered into a further 
agreement with the Erie Company. By this agreement it was pro- 
vided that the latter company should make additional advances to the 
Chicago & Atlantic Company, which should make a second mortgage 
upon its property and franchises to secure an additional issue of 
bonds amounting to $5,000,000, to be placed in the.hands of Mr. Jew- 
ett, as trustée, to be held as collatéral security for advances of money 
made, and to be made, with authority, as such trustée, to pledge or 
sell the bonds. The bonds and mortgage were executed. Prior to 
this time the Erie Company had advanced to the Chicago & Atlantic 
Company more than $1,500,000, and the Erie Company claims to 
bave made further advances after the second mortgage bonds were 
placed in Mr. Jewett's hands as trustée. Mr. Jewett borrowed $1,500,- 
000 from Grant & Ward, which the Erie Company received and cred- 
ited upon the accountof the Chicago & Atlantic Company. This loan 
was secured by a deposit by Mr. Jewett of $2,500,000 of the second 
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mortgage bonds. Notes made payable to Grant & Ward by the Cbi- 
cago & Atlantic Company, and indorsed by the Erie Company, amount- 
ing to $1,500,000, were delivered to Grant & Ward at the same time. 
It was the understanding, however, between Grant & Ward and the 
two companies that thèse notes were to be held and used as mémo- 
randum notes, and not otherwise. Before failing in May, 1884, Grant 
& Ward pledged both the notes and the bonds to varions banks and 
individuals as collatéral security for loans, the pledgees being igno- 
rant of the arrangement under which Grant & Ward receivedthe notes 
and bonds, The Chicago & Atlantic Company failed to take up any 
of thèse notes or bonds, and in order to protect its crédit as indorser 
the Erie Company was obliged to pay over a million dollars on the 
notes, and in doing so it obtained possession of 761 of the second 
mortgage bonds. It follows that to the extent that the Erie Company 
took up the notes which it had indorsed, the indebtedness of the Chi- 
cago & Atlantic Company was not reduced. 

Since Mr. Jewett ceased to be président of the Erie Company he 
bas claimed that the stock of the Chicago & Atlantic Company was 
deposited with him, not as président of the Erie Company, but as a 
Personal trust, and he now insists that he bas the irrévocable right, 
as such trustée, to vote the stock, and thereby maintain control of 
the Chicago & Atlantic Company, without regard to the wishes of the 
Erie Company. The holders of the flrst mortgage bonds, who claim 
the right to control thèse proceedings, are acting in concert with Mr. 
Jewett. 

The facts abundantly show that he was made trustée to hold the 
stock of the Chicago & Atlantic Company, with authority to vote it, 
because he was président of the Erie Company, and could be relied 
upon to control and manage the Chicago & Atlantic road as the 
■western extension of the Erie line. If the Erie Company was ex- 
pected to advance money to complète the construction of the new 
road, and to pay interest on the bonds, and thus take care of the 
crédit of the Chicago & Atlantic Company, it was not unreasonable 
it should, in some way, be protected against unfriendly management 
of the new road. The Erie Company's stockholders and creditors no 
doubt thought the plaeing of the stock in Mr. Jewett's hands would 
afïord them ample protection. It was provided in the contract which 
designated Mr. Jewett as trustée, that in the event of bis death or 
résignation, the trust should devolve upon such person as he might 
bave previously designated to succeed him, and in default of such 
désignation that the trust should devolve upon such person as the 
Erie Company migbt designate. 

This lahguage plainly indicates that Mr. Jewett was authorized to 
act as trustée, with power to vote the stock, because he was prési- 
dent of the Erie Company, and as such would see to it that the Chi- 
cago & Atlantic road was operated as a part of the Erie line. His 
présent position as to his powers and duties as trustée are inconsist- 
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ent with the views which he entertained while président of the Erie 
Company. In his annual report to the stockholders of that company 
in 1882 he said: 

"To secure the construction of the road, and its future management to the 
satisfaction of the parties proposing to purchase the bonds, it was agreed 
that the entire proceeds thereof, together with certain subsidies which had 
been voted by tiie townships along the line, should be deposited with the 
président of the New Yorlc, Lake Erie & Western Railroad Company, in 
trust, and the duty was devolved upon him of seeing to the proper applica- 
tion thereof to the construction of the road. It was further stipulated that 
ninety per cent, of the stocli should also be deposited with him, with irrévo- 
cable proxy to vote thereon during the life of the bonds, (thirty years from 
the date thereof,) thereby securing to your company the absolute control of 
the road for such period. * * * Bythis means your company secures ac- 
cess to the business and markets of Chicago by a line of road as much under 
its control as though it had advanced ail the money needed for its construc- 
tion, and assumed ail the obligations incident to its inaintenanee and opéra- 
tion.» 

Mr. Jewett now says that the stock was not deposited with him, as 
président of the Erie Company, with irrévocable power to vote the 
same as such président during the life of the bonds, and that it was 
not the intention that the Erie Company should thereby secure the 
absolute control of the new road for that period. 

The court cannot be expected, at this stage of the litigation, to pass 
upon the validity of the con tracts already referred to, or to détermine 
the rights, duties, and liabilities of the parties thereto. Although the 
two companies are natural allies, and their roads should be operated 
as a single line, there is little hope of harmonious action until a 
change occurs in the management of one or both. Eaeh accuses the 
other of violating contract obligations. Mr. Jewett controls the ac- 
tion of the Chicago & Atlantic Company, and that he is unfriendly 
and even hostile to the Erie Company, under its présent management, 
admits of no doubt. It is claimed by him, and the holders of a large 
majority of the bonds who are acting in concert with him, that, with- 
out any change in the Chicago & Atlantic Company's management, 
the Erie Company should be required to pay the interest accrued and 
to accrue on ttie ûrst mortgage bonds. The Erie Company appears 
to hâve advanced to the Chicago & Atlantic Company, from time to 
time, over $2,000,000, the main considération for which was the agree- 
ment that the latter's road should be operated as the western exten- 
sion of the Erie line, and the only security that was given for thèse 
large advances was the pledge of the second mortgage bonds. The 
facts thus far brought to the attention of the court do not justify the 
assertion that since Mr. Jewitt ceased to be président of the Erie Com- 
pany its violations of the trafSc contract hâve redueed the earnings 
of the Chicago & Atlantic Company equal in amount to the latter's 
indebtedness to the former. The Chicago & Atlantic road was first 
operated for through business three years ago. It isnot denied that 
it failed to pay operating expenses the first and second years. Th© 
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fitatements submitted show, however, that during the third year ita 
earnings exceeded its operating expenses by $58,127, which sum was 
iiot sufficient to pay the amount remaining due on operating expenses 
for thefii-Btand second years. Exclusive of the 761 second mortgage 
bonds which the Erie Company acquired, as above stated, the prin- 
cipal of the outstanding bonds amounts to over $8,000,000. The in- 
terest which is due on the first mortgage bonds, including the coupons 
taken up by the Erie Company, amounts to $1,169,850, and ail the 
interest which bas accrued upon the second mortgage bonds is un- 
paid, the interest now due on both classes of bonds being more than 
$1,500,000. It is not denied that while Mr. Jewett was président of 
both companies, the money advanced by the Erie Company to the 
Chicago & Atlantic Company amounted tomore than $1,500,000, and 
the former claims, with apparent foundation, that after the exécution 
of the second mortgage it advanced $700,000 more. 

But without référence to the faet that the Erie Company is vitally 
interested in the solvency of the Chicago & Atlantic Company, and 
whether the latter is indebted to the former or not, the owners of bonds 
amounting to $105,000, secured by the first mortgage, are entitled 
to their interest; and it is no answer to the motion which the trustée 
has made in their behalf for the appointment of a receiver that the 
Erie Company has not kept faith with the Chicago & Atlantic Com- 
pany. Mr. Jewett has either been unwilling or unable to establish 
business relations with any other trunk line, and the facts do not 
justify the hope that he can operate bis road without some change in 
its relations, and pay operating expenses and interest on its bonds. 
In fact, the Chicago & Atlantic Company is badly embarrassed, and 
probably insolvent. It may be that a change in management would 
improve its condition, and enable it to produce an income, after pay- 
ing operating expenses, sufficient to pay its debts, and interest on 
such of its bonds as are not held by the majority of the holders who 
are united with Mr. Jewett in resisting this suit and motion. But, in 
any event, the owners of the past due coupons are entitled to payment, 
and it may become necessary for the court to take possession of the 
mortgaged property, and operate it through a receiver, for their benefit. 
The physical condition of the mortgaged property is good, and taxes 
and labor and supply claims are not in arrears. 

The appointmant of a receiver rests in the sound discrétion of the 
court; mère insolvency may or may not call for such action. Arul- 
ing on the motion for the appointment of a receiver is deferred. 
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Ckntbal Texjst Co. and another ». Wabash, St. L. & P. Et. Oo. 

and others. (Clbaby, Intervenor.)' 

■{Oireuit Court, E. B, Missouri. Marcli'24, 1886.) 

1. EAIIiROADS — CkOSSINGS — GatES — UTEGLIGENCaB. 

At railroad crossings in populous cities, where gâtes and ■watchmen are 
provided, teamsters hâve a right to suppose, when the gâtes are opened and 
no warning to the contrary is given, that they can proceed with entire safety. 

2. SamB — DUTY OF BNOrNEEB. 

Where, when the gâtes are opened, a teamster starts to drive across the 
tracks, and an engineer in charge of an approaching train, sees him, it is the 
engineer's duty to stop his train, and in that way avoid an accident if pos- 
sible. 
S. Bame. 

Where, under such circumstances, the teamster does not notice the train, 
and the engineer fails to stop in time, and runs over the wagon and team, 
the railroad Company is liable. 

In Equity. Exceptions to master s report. 

Pétition for $500 damages for negligently running over a wagon 
and team belonging to the intervenor. The faets, as shown by the 
évidence introduced, are substantially as follows : At the Twenty-first 
Street crossing of the Wabash tracks, in the city of St. Louis, there 
are two gâtes, — one on the north and one on the south side of the 
tracks, — which, when closed, prevent teams from attempting to cross. 
They are both in charge of an employé of the receivers, and are kept 
closed when the tracks are in use, and open when they ^re free. On 
the morning of April 29, 1885, the intervenor's team, together with 
others, had been waiting for some time at the north gâte for an oppor- 
tunity to pass south, the gâtes being closed. At that time a switch- 
engine and crew were switching a Wabash car on the track near the 
north gâte, and the rear end of the car was âbout on a line with the 
east side'of Twenty-first street, the switch-engine being still further 
east. At the précise time of the accident, and perhaps for a minute or 
more before, this engine and car were standing still. Next south of 
this switching train was a second switch or side track, and next south 
of that the main Wabash track. On the last-named track the Keo- 
kuk train, operated by the receivers, was coming West from the Union 
dépôt, on time, at the usual rate of speed. A team had passed north 
over the tracks, and reached the north gâte in the rear of the switch- 
ing train, and the watchman had raised the gâte part way to let it 
out. At that instant the intervenor's driver started through under 
the partially raised gâte. Several parties cried out to him to stop, 
but he either did not hear or paid no attention, and drove right on to 
the main Wabash track, looking neither to the right or left, and his 
team was run over by the outcoming train, and both horses fatally 
injured. The wagon also was damaged. It seems that the driver 

1 Eeported by Benj. P. Kex, Esq., of the St. Louis bar. 
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did not see or notice the train, but the engineer in charge of the train 
saw him coming in time to hâve stopped the train and avoided the 
accident, bat, supposing the driver would stop, did not apply the 
brakes until it was too late. The master reports that inasmuch as the 
train might bave been stopped in time by the use of proper diligence, 
the intervenor is entitled to reoover. 

7. G. Terry, for intervenor. 

H. S. Priest and Geo. S. Graver, for receivers. 

Teeat, J., (prally.) The exceptions are overruled, not only for the 
reasons stated by the master, but for the following additional reasons : 
At the crossings in a populous city, where gâtes and watchmen are 
provided, passengers and pedestrians bave a right to suppose when 
the gâtes are opened, and no warning to the contrary given by the 
watchmen, that they can proceed with entire safety. If accidents 
should happen through the gross négligence of the management of 
the gâtes by the watchmen connected therewith, prima facie the rail- 
way Company must answer for the damages sustained. Trifling mat- 
ters as to the movements of the passenger or pedestrian in crossing, 
under such circumstances, cannot exonerate the railway company, 
whose duty it was to protect sarid crossing, and give warning as to the 
safety thereof. 

Master'a report confirmed. 



DoDGE V. Beiggs and othera. 
{Circuit Court, 8. D. Qeorgia, W. D. March 32, 1886.) 

1. Pbincipal akd Agent — Title of Agent to Land Purchased fob Joint- 

Stock COMJ'ANY. 

Where the agents of a joint-stock company buy lands for it; pay the pur- 
chase moneywith the company's funds; always déclare that Buch lands be- 
long to the company; represent themselves always as the agents of the com- 
pany in the management of the lands; take their salaries as s'.ich; and never 
claim such lands as their own, althdugh the deeds were taken in their names, 
— they took no tiUe as individuals, but the title was in the company. 

2. Same — RiGHTS DP Heirs op Agent. 

The heirs of such agents, a=iito this title, occupy no position superior to 
that of their ancestors; they take no title, because their ancestors had none. 

3. Vbndob and, Vendée — Admission against Titlb by Formbb Owneb. 

A party deriving title from another, mediately or immediately, is bound by 
the admissions against that title made by the latter while the title la in him. 
When such admissions so made are clear and uncontradicted, they are con- 
clusive. 

4. Same— No Title in Vbndor— Bona Fidb Pubchaseb. 

• The doctrine of iùna fide purchaser without notice does not apply whero 
there is a total absence of title in the vendor. The good faith of a purchaser 
cannot create a title where none exists. 
6. Debd — Failtjrb to Record — Prioritt — Subséquent Convetancb. 

On a failure to record a deed within time, a subséquent deed, taken with- 
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out notice of the flrst, and properly recorded, bas priorîty; but such deed 
must be from the same vendor, and a deed from the heir of the vendor has 
no Buch priority. 

6. Samb— QuiTCLAiM Deed— Notice. 

The doctrine of bona fide purchaser without notice does not apply to con- 
veyances made by quitclaim deeds. 

7. Vbndob and Vendée— Tendbb of Quitclaim. 

Where a quitclaim deed is tendered by the apparent owner to one contem- 
plating the purchase of land, it is a fact sufflcient to awalien the suspicion of 
the latter as to the validity of the title, and to put him on inquiry, and he is 
chargeable with notice of such defect of title, as he might readily hâve ascer- 
tained on inquiry. 

8. Equitt Jurisdiction— Multiplicity of Suitb— CLotTD ON Title. 

A court of equity has jurisdiction to prevent fraudulent and irréparable in- 
jury, where a great multiplicity of suits will be avoided, and when it is nec- 
esskry to remove a cloud from the title to lands. Especially is this true, where 
the object of the bill is to déclare and enforce a trust against a multitude of 
respondents who are claiming under one fraudulent title. 

9. Same — Helibp Allowed — Fbaud. 

While it is true that in ail proceedings to enforce the title to land the com- 
plainant must rely on the strength of his own title, it is also true, where the 
respondents hâve been guilty of such fraud as would defeat the complainant 
or his légal title, he may, in equity, with suitable allégations, and with suffl- 
ent proof , supply such defect in his légal title as their fraud has created. His 
équitable right, with such satisfactory proof of their fraud, is équivalent to 
the légal title. 

10. Evidence- Ancibnt Deed. 

A deed more than 30 years of âge, which has been acted upon, and under 
which the purchaser took possession, is admissible without proof of exécu- 
tion; and an ancient record, coming from the proper custody, corroborated 
by proof that it waa a part of the actual transf er of the property therein men- 
tioned, is admissible. 

11. State — Right to Lands Purchased in Another State. 

While the coinity which exists between the states of the Union will not 
neces-arily legalize the purchase and the possession by one state of lands in 
another state, still such comity would support such a transfer, for value, as 
would prevent a sister state from loss; and, in the absence of any proceeding 
to vitiate the title, in this case it will be presumed that the state of Indiana 
took the lands for a legitimate purpose, and with permission of the state ol 
Georgia, and the respondents hâve no right to raise this question. 

In Bquitj. 

Lanier d Anderson and R. K. Hines, for complainant. 

Luther A. Hall and Hill d; Harris, for défendants. 

Speee, J. There is involved in this controversy the title to 300,- 
000 acres of land. The lands are heavily timbered with yellow pine, 
and dérive their chief value from that fact. They are of the alleged 
value of $150,000, but this is probably a very low estimate of their 
value. They lie in the counties of Telfair, Dodge, Pulaski, and Lau- 
rens. The cause came on for a final hearing in November last, and 
the arguments of counsel exhibited great ability and research, ample 
préparation, and unusual force and précision of statement. Because 
of the importance and difBeulty of the issues involved, and the mul- 
titude of questions arising in the considération of the record, I hâve, 
until now, been unable to reach a satisfactory conclusion ; and whila 
v.27F.no.2— 11 
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regretting thîs delay, I hâve deemôd it proper to take the tîme, and 
carefully totest, in the light of principle and authority, the results of 
my examination. 

The bill is filed by George G. Dodge, a citizen of the state of New 
York, against Luther A. Hall, Oliver H. Briggs, and H. G. Sleeper, 
who are alleged to be operating under the firm name of Sleeper, Hall 
& Briggs, in Dodge county, and against many other parties in thia 
district, who are alleged to be trespassers on various parcels of the 
land. The respondents are citizens of Georgia, and of the several 
counties in which the land is situated, save the heirs of Colby, Chase, 
and Crocker, to whom more explicit référence will be made, — thèse 
are non-residents. 

The complainant allèges that he is the owner of the lands in con- 
troversy; that his title is traceable through a period of half a cen- 
tury, and originates in grants from the state of Georgia. The taxes 
hâve been uniformly paid. There are 1,500 separate lots. The 
lands belong to that class termed "wild lands." Being unoccupied 
and uncultivated, and widely dispersed in five counties, it is impos- 
sible, without extraordinary expense, to protect them from dépréda- 
tion. From this cause complainant states that he bas already suf- 
fered heavily. Complainant f urther avers that about a year previous 
to the filing of the bill the respondents Oliver H. Briggs, Luther A. 
Hall, and H. G. Sleeper concocted a plan to deprive him of the use 
and enjoyment of his lands. They surreptitiously ascertained the 
fact that one of his deeds, viz., a deed from Stephen Chase, Abra- 
ham Colby, and Samuel C. Crocker had been defectively executed, as 
they suppose; that Briggs, Hall & Sleeper quietly went to work and 
prociired powers of attorney from the heirs at law of Colby, Chase, 
and Crocker, who are named in the bill, under which power of attor- 
ney the three alleged conspirators hâve assumed the right to sell and 
lease the said lands, and to dispose of the timber; that Luther A. 
Hall, one of the alleged conspirators, is an attorney at law, but that 
he bas combined and conspired with the others for the use and ben- 
efit of the three, and their compensation dépends upon the succesa 
of their project; that Briggs, Hall & Sleeper are actively engaged 
in promoting and encouraging trespassers on thèse lands ; that they 
sell to ignorant and innocent persons lots of the land, and sell the 
timber, and lease tracts of timbered land for turpentine farms; they 
represent that complainant bas no title to the land. Thèse wrongs 
hâve seriously injured the complainant. Moreover, the alleged con- 
spirators, by interviews and publications in the newspapers, and by 
their sedulous activity in slandering the title of the complainant, hâve 
deprived him of the ability to sell thèse lands; that thèse damages 
are irréparable on account of the insolvency of Briggs, Hall & Sleeper, 
and their confederates. AU of the other alleged trespassers, with 
one or two exceptions, are likewise insolvent, or beyond the juris- 
diction of the courts. 
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The remaîning allégations of the bill are, substantially, as foUows: 
In the year 1833 a number of persons in the state of Maine, con- 
ceiving it a profitable enterprise, organized a stock Company known 
as the Georgia Lumber Company. Their object was to parchase 
tracts of heavily-timbered pine lands in Georgia ; to send down the 
skillful lumbermen from the pine forestsof Maine to baild saw-mills; 
and to develop, at that early day, what bas since proven to be a 
valuable and lucrative resource of the state, — its timber interest. 
Before incorporation it was called the Georgia Land Company; after- 
wards the Georgia Lumber Company. Stephen Chase, Abraham 
Colby, and Samuel E. Crocker were commissioned as its agents to go 
to Georgia, and to make purchases of lands for the company. The 
agents performed this service, and purchased the lands, in the year 
1834, from Peter J. Williams, of Baldwincounty. The charter of the 
Georgia Lumber Company was procured in Georgia in 1834 by Stephen 
Chase; that Colby, Chase, and Crocker acted in the state of Georgia 
as the agents of the company, and uniformly represented themselves 
as such, and nevsr set up any claim to thèse lands in their own 
right. Afterwards, 18,000 acres of the land was purchased in the 
same manner, and by the same agents, from Josiah Flournoy. Colby, 
Chase, and Crocker are ail dead, and for many years. Their heirs 
never claimed the lands until they were induced to make the power 
of attorney to Briggs, Hall & Sleeper; and but for the fraudulent 
représentation of thèse alleged conspirators, for their own selfish pur- 
poses, no such claim would ever bave been interposed. The deed from 
Peter J. Williams to Stephen Chase, Abraham Colby, and Samuel E. 
Crocker was by mistake made to them in their individu al names, but 
not as agents of the Georgia Land or Lumber Company. Complain- 
ant further charges that Briggs, Hall & Sleeper are proceeding to 
make a number of contracts for lots of land lying in différent coun- 
ties, and with a large number of persons, which will involve him in 
multiplicity of suits to protect hia interest; that Briggs, Hall & 
Sleeper are not recording thèse contracts, but are concealing them 
from complainant; and that the parties with whom they are contract- 
ing are building shanties and cutting timber on his lands, to bis great 
and irréparable iniury. Complainant allèges that he bas no adé- 
quate remedy at law; and prays that the défendants, ail discovery 
being waived, shall be held to account for the rents and profits of the 
lands which they bave appropriated to their own use, and for ail dam- 
ages ; that the contracts, leases, powers of attorney, and other instru- 
ments of writing may be delivered up and eanceled, in order to remove 
the cloud from the tifcle of complainant; that Briggs, Hall & Sleeper, 
and their agents, be enjoined from further interfering with the lands, 
and from making sales, leases, and contracts of any description 
thereto; and that the alleged heirs at law of Colby, Chase, and 
Crocker be likewise enjoined; and that the numerous trespassers be 
enjoined from further trespassing on or using said lands for their 
own purposes, in any manner. 
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On the nineteenth of January, 1885, an amendment to the bill 
was filed, locating the résidence of the several heirs at law of Colby, 
Chase, and Crocker, and prayingthat they bemade parties. It charges, 
further, that since the filing of the original bill thèse alleged heirs, 
■with full knowledge of his title, made conveyance of ail of said lands 
to one Silas P. Butler, a résident of the state of Massachusetts ; thèse 
are quitclaim deeds, but there was no record of thèse deeds, or any 
attempt to record them, until after the bill was filed; that thèse con- 
veyances were part of the scheme to defraud the complainant; that 
while purporting to be in considération of the sum of $300,000, that 
no such considération passed ; that Silas P. Butler is a person of no 
responsibility, but is an employé of John L. Colby, one of the heirs 
at law. It is prayed that Butler, and ail of said heirs, be perpetu- 
ally enjoined from claiming or setting up any title to the lands in 
controvérsy. 

Briggs, Hall & Sleeper file a joint answer. They deny ail combina- 
tion. They say that the complainant never was the légal owner of 
said lands, and that no légal title hasever passed to him. They say 
that the deed purporting to hâve been made by Colby, Chase, and 
Crocker to the Georgia Lumber Company conveyed no title; that the 
charter of the Georgia Lumber Company is unconstitutional. They 
say, further, that the conveyance made by the corporation to the 
state of Indiana, and the deed of the state of Indiana to Martin E. 
Green, are void. They admit that under -powers of attorney from 
the heirs of Colby, Chase, and Crocker they hâve sold and leased 
many of the lots of land mentioned in complainant's bill, but their 
action is fair, honest, and légal. They say, in November, 1883, the 
entire interest of the heirs whom they represent was sold to Silas P. 
Butler, of the state of Massachusetts, and that they now represent 
Butler as his agents and his attorneys at law. They deny their in- 
solvency. They say that they hâve reason to believe that Stephen 
Chase, Abraham Colby, and Samuel B. Crocker own said land indi- 
vidually, as they purchased the same for their individual benefit, and 
in their individual names, and not as agents and trustées for any 
one. They deny that Colby, Chase, and Crocker represented them- 
selves to be agents of the Georgia Lumber Company. They deny ail 
manner of fraud or concealment. 

Silas P. Butler, by plea, sets up the same facts as were set up in 
the answer by Briggs, Hall & Sleeper. He also files an answer, aver- 
ring that Colby, Chase, and Crocker had title to thèse lands, and that 
he boaght in good faith from ^heir heirs. ^Ta avers that he bought 
in good faith, and for the considération menuuued in the deeds, to- 
wit, $300,000. He does not notice in his answer the charge that he 
was a mère employé of Colby, one of the heirs against whom the bill 
is filed. 

Several of the reapondents answer that they do not claim title un- 
der the heirs of Colby, Chase, and Crocker, and they put in évidence 
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the deeds under which they claim, which show an îndependent title 
to the lots therein described. Ail the other answers follow substan- 
tially that filed by Briggs, Hall & Sleeper. 

Among other évidence, the complainant introduced the foUowing 
chain of title : Plats and grants from the state of Georgia to Peter 
J. Williams, John Mitchell, George L. Deming, and Samuel Rockwell 
to ail the lands in dispute in the bill; deed, George L. Deming to P. 
J. Williams, dated Jannary 3, 1834; deed, John Mitchell to P. J. 
Williams, dated iirst January, 1834; deed, S. Eockwell to P. J. Will- 
iams, dated first January, 1834; copy and exemplification of last 
will and testament of Peter J. Williams; exemplified copy of the 
laws of the state of New York authorizing the formation of corpo- 
rations; charter of the Georgia Laçd & Lu mber Company, under the 
laws of the state of New York; deeds, (three,) Peter J. Williams 
(certified eopy) to Stephen Chase, Abraham Colby, and Samuel B. 
Crocker, dated February 28, 1834, as recorded in ïelfair, Pulaski, 
and Montgomery counties ; certified copies of a deed from Stephen 
Chase, Abraham Colby, and Samuel E. Crocker to the Georgia Lum- 
ber Company, dated fifth January, 1835, being one copy each from 
the records of the counties of Laurens, Pulaski, Telfair, and Mont- 
gomery, Georgia; act of législature of Georgia, approved December 
17, 1834, ineorporating Georgia Lumber Company; certified copies 
of deed from Georgia Lumber Company to the state of Indiana, dated 
twenty-fourth September, 1842; exemplified copy of a joint resolu- 
tion of the gênerai assembly of the state of Indiana, authorizing the 
governor or agent of state to sell lands in Georgia, approved January 
16, 1849; certified copies of deed, Paris G. Dunning, governor of the 
state of Indiana, to Martin E. Green, dated first December, 1849; 
exemplified copy of an act of the gênerai assembly of the stjite of In- 
diana, confirming the sale of- lands in Georgia, to Martin E. Green, 
approved February 12, 1851 ; a regular chain of title from Martin E. 
Green to complainant. 

It is clear from the voluminous évidence introduced on the trial 
that Peter J. Williams originally owned thèse lands; Colby, Chase, 
and Crocker bought from him ; and the first question to be determined 
is, did they buy for themselves, or did they buy for the Georgia 
Lumber Company, projected and organized in Maine, 50 years ago ? 

On a review of the évidence, it is impossible to doubt the agency 
of thèse parties. Chase admitted that he, Colby, and Crocker were 
the agents appointed by the Georgia Lumber Company to buy thèse 
lands, and that they bought of Peter J. Williams. Chase is long ago 
dead, but before bis death he became involved in litigation in Maine, 
and bis sworn answer, there filed of record, not only sets up his agency, 
but there is attached as exhibits the original articles by which the 
Georgia Lumber Company was formed, and the resolution of the stock- 
holders, and their letters appointing himself, Colby, and Crocker as 
the agents to make this purohase. It also appeared that, for several 
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years thereafter, Chase, Colby, and Crocker were the officers of tho 
Company; and an account is in évidence, rendered to the company 
by them, showing the charge made for sarvices and traveling expenses ; 
and, besides, there is évidence of wilnesses still living which indis- 
putably proves their agency. Their extensive correspondence with 
the company and with each other shows this also. 

It is true that the deeds were made to them as if in their own 
right ; but their contemporaneous letter to the company, and the 
overwhelming array of facts produced by the complainant, leads the 
mind irresistibly to the conclusion that they bought the lands for the 
company. They represented themselves as the agents of the com- 
pany, and never, while living, so far as the évidence discloses, pre- 
tended that the lands were bough^ for themselves. How is it possible 
for the heirs of Colby, for instance, to avoid the effect of the state- 
ment of account in the proven handwriting of their ancestor, reading : 
Georgia Lumber Company, Behtor, to A. Colby : 

November 9, 1839. For services as agent, 18 months, - - $1,000 00 
9, 1839. For expenses 400 00 

This is but one of numerous indicia unmistakably pointing to the 
existence' of their agency. 

Notwithstanding the fact of the mistake of the scrivener who drew 
the deeds, it is the duty of the court to regard Colby, Chase, and 
Crocker as standing in the attitude in which they place themselves 
by their admissions, and in which they are placed by the uncontra- 
dieted évidence of witnesses, — the cumulative testimony of sworn 
records given that force springing from the oath of a party testifying 
against his own interests. 

Now, certainly, the heirs of Colby, Chase, and Crocker can occupy 
no position in this contest snperior to that occupied by their ances- 
tors. They take no title, because their ancestors had none. They 
are incumbered by ail of the admissions made by their ancestors. 
Wood v. McGuire, 17 Ga. 303; Scime v. Same, 15 Ga. 202. A party 
deriving a title from another, mediately or immediately, is bound by 
admissions against that title made by the latter while the title is in 
him. When such admissions so made are clear and uneontradicted, 
they are conclusive. This is the law as settled by the suprême court 
of this state, whose décision is paramount as to this question. 

Now, Silas P. Butler is a purchaser from the heirs at law. He 
buys nothing which they did not possess, he occupies no better posi- 
tion than they do. They having no title, he buys none. A purchaser 
from the heir at law is in no better position than the heir from whom 
he purchased. The doctrine of bona fide purchaser without notice 
does not apply where the purchaser buys no title at ail. If he buys 
from one who has title, and it sbould afterwards appear that another 
bad a better title which he had not recorded, or that there was a 
fraud in the title of which he had no notice, the purchaser would be 
protected. But this doctrine cannot apply where no title whatever 
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existed in the vendor. The good faith of a pnrohaser cannot create 
a title. The heir inherits that property only to which his aneestor 
•was entitled, and it follows, thefefore, that a conveyance from the 
heir at law, to lands to which the aneestor had no title, is no better 
than a deed from a perfect stranger. 

It is contended, however, that Silas P. Butler, having purchased 
from the heirs at law of Colby, Ghase, and Crocker, may take advan- 
tage of the faet that the deed of Colby, Chase, and Crocker to the 
Georgia Lumber Company was not recorded. Assuming, for the sake 
of the argument, that Butler bought in good faith, and without notice, 
— a very violent assumption, as we shall presently see, — he must, 
nevertheless, make it appear that he purchased from one who had 
title. The deed from Colby, Chase, and Crocker to the Georgia Lum- 
ber Company is not, in equity, at ail essential to the validity of the 
company's title. It is, in fact, nothing more than a supplementary 
admission of their agency. Their admissions previously and sub- 
sequently to the exécution of the deed, and uniformly made, are équiv- 
alent to a link in the chain of the company's title. If this were not 
true, to enable Silas P. Butler to take advantage of the fact that the 
deed from Colby, Chase, and Crocker to the company was not recorded, 
he must hâve a subséquent deed from Colby, Chase, and Crocker 
themselves. He cannot rely on a recorded deed from their heirs at 
law. The unrecorded deed of the aneestor would divest the title of 
the heir. He does not occnpy the same position as the subséquent 
purchaser; he is a mère volunteer. 

Code Ga. § 2705, provides "that, on failure to record a deed within 
time, the record may be made at any time thereafter; but such a 
deed loses its priority over a subséquent deed from the same vendor, 
rendered in time, and taken without notice of the existence of the 
first." The words " same vendor" cannot be construed to mean the 
heir of the vendor. He, like his aneestor, would be divested of title 
by the unrecorded deed. Webb v. Wilcher, S3 Ga. 565. 

In Hill v. Meeker, 24 Conn. 211, it is held : "A deed of land, not 
recorded until after the death of the grantor, isvalid against the pur- 
chaser from his heir at law, although such purchaser has no knowl- 
edge of the existence of the deed." See, also, Hancock v. Beverly'a 
Heirs, 6 B. Mon. 531. 

It may also be observed that Butler, as to part of thèse lands, took 
a quitclaim deed from the heirs of Colby, Chase, and Crocker. Sub- 
sequently to the conveyances by quitelaim deed they made him deeds 
of warranty. To convej'anccs by quitclaim deed the doctrine of bona 
fide purchaser without notice does not apply. Woodward v. Jewell, 
25 Fed. Eep. 691; Villa v. Rodriguez, 12 Wall. 323; Dickerson v. 
Colgrove, 100 U. S. 578. And the fact that a quitclaim deed was 
offered him was sufficient to awaken his suspicions as to the validity 
. of the title, — to make him inquire, — and he is chargeable with notice 
of such invalidity of title in the heirs of Colby, Chase, and Crocker 
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as he mîght hâve ascertained by inquiry. Adams, Eq. 158; Story, 
Eq. Jur. 399, 400; Cummins v. Boston, 25 Ga. 284; Bryant v. Booze, 
55 Ga. 438 ; Wade, Notice, 10 et se'q.; Le Neve v. Le Neve, 2 Lead. 
Cas. Eq. 109. 

He was also shown the will of Stephen Chase, which will makes no 
ïeference to any lands in the state of Georgia. This fact in itself is 
sufficient to put a prudent man, who contemplâtes the purchase of 
100,000 acres of land in Georgia, from the heirs of Chase, upon in- 
quiry as to its title. The truth is, Butler, Brigga, Hall, and Sleeper, 
and the heirs of Colby, Chase, and Crocker, are mère interlopers. 
They are not bona fide claimants of this land. 

It is charged in the amended bill that Butler is a mère clerk of 
Colby. He does not deny this in his answer; and while this does 
not amount to évidence, it is a suspicious circumstance- Can it be 
possible that a mère clerk in the office of Colby is able to pay $300,- 
000 for a tract of land? His answer is evasive, trifling, and it may 
be doubted whether it was sworn to. No man possessing sufficient 
intelligence to comprehend his rights would be content to rest his 
claim to property so valuable upon an answer so trifling and evasive 
in its eharacter. 

Another circumstance will show how fraudulent is the participa- 
tion of Butler in this scheme. The power of attorney under which 
Briggs, Hall & Sleeper act was made in November, 1883, and yet 
Butler, this clerk of one of the men who gave the power of attorney, 
purchased the land in less than three weeks, at the pretended price 
of $300,000, and yet Briggs, Hall & Sleeper say in their answer, act- 
ing under this power of attorney, they hâve sold and leased divers of 
the lots mentioned in complainant's bill, to sundry and divers parties. 
Nevertheless, the whole tract is afterwards sold to Silas P. Butler, 
making no mention in his deed of the sales to "sundry and divers in- 
nocent purchasers" in Georgia. Briggs, Hall & Sleeper further say 
"their action in the premises has been open and above-board," — "fair, 
honest, and légal ;" and thèse "fair, honest, and légal représentatives" 
sold thèse lands twice, — first to innocent purchasers in Georgia, and 
then to Silas P. Butler. They cannot contend that after Butler's pur- 
chase thèse sales to the Georgia purchasers were made, for they dis- 
tinotly affirm that they hâve made no sale since the twenty-sixth of 
December, 1883, at which time Butler's purchase was completed. 

According to their answer, there are more than 50 citizens of 
Georgia who hâve bought and leased from Briggs, Hall & Sleeper 
varions lots of thèse lands. Notwithstanding this fact, the entire 
tract of 300,000 acres, at one fell swoop, is conveyed to Butler, with- 
out any mention in his deeds of the Georgia purchasers. The degree 
of sincerity, honesty, and legality in the transaction may be easily 
estimated from this circumstance. 

It is insisted, however, by the respondents, that we hâve no juris- 
diction, in a court of equily, to grant the relief prayed for, for the 
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reason that the complaînant has an adéquate remedy at law, the suit 
being in the nature of an action in éjectaient. I think the équitable 
jurisdiction is clearly maintainable. This is not a bill to recover pos» 
session of lands, as in an action of ejectment, but it is to prevent fraud- 
ulent interférence and irréparable injury to the lands and title of the 
complainant. The authorities relied on by respondents' counsel are 
not applicable. In the case of Hipp v. Babin, 19 How. 271, the 
title was merely légal. There was no multiplicity of suits; no other 
spécial ground of equity jurisdiction; and no particular reason wby 
the court should maintain it. The case in 15 Wall, was to enjoin a 
suit on a bond on the allégation that the bond was issued without 
authority. This would hâve been a complète défense at law. The 
case in 23 Wall. 466, (Lewis v. Cocks,) would expressly justify inter- 
vention by equity, where the fraud of the agents or their représenta;^ 
tives is so glaring as in this case, it being incontestably true that 
Colby, Chase, and Crocker bought the lands for the citizens of Maine, 
who were the incorporators of the Georgia Land & Lumber Company; 
and paid for it with the money of the company, whatever may be the 
apparent validity of the title they or their heirs, or those holding and 
claiming under them, may bave. To déclare and enforce this trust 
is within the power of a court of eqnity. Story, Eq. Jur. 120. Be- 
sides, the complainant may appeal to that court to remove a cloud 
from his title, and to prevent a multiplicity of suits, and the great 
expense and inconvenience of the litigation neeessitated by the mul- 
titude of défendants claiming under the same title. Oelrichs v. Spaiti, 
15 Wall. 211; Chastian v. Smith, 30 Ga. 96; McKinney v. Burns, 
31 Ga. 295; Scott v. Taylor, 64 Ga. 508; Poulet v. Johnson, 25 Ga. 
403; Stark v. Starr, 94 U. S. 477, 485-492. 

Itis further insisted that complainant must recover on the strength 
of his own title, and not on the weakness of the title of the respond- 
ents. While this is true, it is also true that if the respondents, or 
the persons under whom they claim, hâve been guilty of such fraud 
as would defeat the complainant on his légal title, he may, in a court 
of equity, on a bill filed against respondents, by suitable-proof, sup- 
ply such defect in his légal title as their fraud has created. His 
équitable right, with such satisfactory proof of their fraud, then be- 
comes, in contemplation of the court of equity, the légal title. 

A conveyance is claimed from Butler, who is the fraudulent réser- 
voir of ail the alleged titles flowing from the use which Briggs, Hall 
& Sleeper hâve made of the imperfect exécution of their trust by 
Colby, Chase, and Crocker. The admissions of Colby,' Chase, and 
Crocker, and the clear proof of their agency, constitute a suflScient 
link in the chain of complainant's title, and, in the breast of a court 
of conscience, this évidence adequately and amply supplies the de- 
fects in the written title which are sought to be utilizedfor the fraud- 
aient purposes of Briggs, Hall & Sleeper, and their confederates. 

It is also insisted that the deed to Colby, Chase, and Cïocker is 



170 FEDERAL REPOETER. 

liot admissible, because it was not properly registered,and Beverly v. 
McBride, 9 Ga. 443, is cited in support of this objection. Now, the 
deed in the case before the court is more than 30 years of âge, and 
in the authorities cited the chief justice, in delivering the opinion of 
the court, uses this language : 

"Had this instrument been thirty yeara old, and testimony adduced that it 
had been acted upon, or that the oWigee took possession of the premises in 
dispute under it, no proof of its exécution would hâve been required." 

In Hearn v. Smith, 59 Ga. 704, also cited, the deed was not 30 
years old. 

In Bubmitting proof of complainant's title the fact was developed 
that the state of Indiana once owned ail of thèse lands. It was 
stated in the argument that the Georgia Lumber Company had bor- 
rowed money from the old Bank of the United States, and gave the 
bank a mortgage on thèse Georgia lands as security for the debt. In 
the distribution of the assets of the bank on its dissolution, the state 
of Indiana became the owner of the mortgage, and the Georgia 
Lumber Company, by deed to that state, discharged the debt, and 
oonveyed to it the title. Whether this account be historically true 
or not, it matters not. The fact is évident that a conveyance was 
made of the lands in dispute from the Georgia Lumber Company to 
the state of Indiana. This conveyance is attacked by respondents 
on two grounds — First, that the deed was not properly executed and 
proven ; second, that the state of Indiana is inhibited from holding 
lands in the state of Georgia. 

The technical ground of objection is that the deed had but one wit- 
ness. He was, however, a commissioner of deeds for the state of 
Georgia, residing in the state of Indiana. The original deed having 
been lost, was not offered, but a copy taken from the record, and it 
was insisted that, there being but one witness, the deed could not 
be admitted to record. It was an ancient record, and it is true that 
an ancient record, like an ancient deed, is admitted in évidence 
without proof. After the lapse of 30 years the law présumes that 
the officiaLwho made the record is dead, and that he cannot be sum- 
moned to explain the circumstances under which he made it, and it 
présumes that everything was done which ought to hâve been done. 
If the paper appears to be formally a deed, admitted to record on 
the attestation of one witness, where two witnesses were required by 
law, after the lapse of 30 years it will be presumed that there were 
two witnesses, and that the clerk omitted one. This rule of évi- 
dence is enforced ex necessitate rei. As in other rules of évidence 
it is made to further the ascertainment of truth. In this case there 
is a strong presumption that the deed was never fabricated, and 
that it was acted upon. It was made to a great state. There is 
nothing suspicions about it. "An ancient deed, by which is meant 
one which is more than 30 years old, having nothing suspicious about 
it, is presumed to be genuine without eipresa proof, the witness 
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being presumed dead; and if it is found in tlie proper cusiody, and 
is corroborated by ancient or modem corresponding enjoyment, or 
by other équivalent or explanatory proof, it is to be presumed that 
tlie deed constituted part of the aotual transfer of tbe property 
tberein meutioned; because this is the usnal and ordinary course of 
such transactions among men. The residue of the transaction may 
be as unerringly inferred from the existence of genuine ancient doc- 
uments as the remainder of a statue may be made out from an ex- 
isting torso, or a perfect skeleton from the fossil remains of a part." 

1 Greenl. Ev. 144; Webb v, Wilcher, 33 Ga. 565 ; Adams v. Roberts, 

2 How. 496; Patterson v. Winn, 5 Pet. 233; Winn v. Pattersoh, 9 
Pet. 663. The two décisions last cited are pronounced by Mr. Jus- 
tice Story, and are cases from this circuit. 

The deed is corroborated by a resolution of the législature of In- 
diana, authorizing the sale of this property by a deed of the governor 
of Indiana conveying the same. The deed, therefore, constituted 
part of the actual transfer of the property therein mentioned. 

It is said, however, that the state of Indiana cannot own lands in 
Georgia. The right of a state to hold lands in another state has 
never been expressly decided. It has been held that the government 
of the United States cannot accept a legacy to lands in a state, and 
that such legacy is void. U. S. v. Fox, 94 II. S. 315. It is said, 
and with great show of reason, that it is abnormal, and contrary to 
public policy, that a state should be permitted to hold lands in an- 
other state; and it is also said that a state can own nothing that is 
nofc neeessary to its existence, and the proper conduct of its afifairs. 

With regard to the last ground of objection, it can be replied that 
a state has many of the powers of a private corporation, and I do 
not see why a state may not buy lands as well as bonds. Most un- 
questionably is it true that the state of Indiana could not hold lands 
in the state of Georgia if the state of Georgia objected to it. Our 
fathers, however, were compétent to deal with this question. Their 
ideas of state sovereignty were even more pronounced than those 
which now obtain. It is not diselosed by the record that they ob- 
jected to this effort on the part of a sister state to save what, pre- 
sumably, was a bad debt. A transaction so enormous as this could 
not hâve escaped their attention, and it is scarcely appropriate, I 
think, in the absence of any action by the state, for Messrs. Briggs, 
Hall & Sleeper, at this late date, to bring forward the question of its 
offended sovereignty, especially as it appears that their patriotism, 
not altogether disinterested in itself, would resuit in robbing the citi- 
zen of another state. 

An alien may hold lands in Georgia, and while the comity which 
exists between the states of our Union will not, in my judgment, legal- 
ize the purchase and possession of lands by one state in another 
state, as a gênerai proposition, still it will permit a state of the Union 
to authorize or tacitly sanction such a transfer of the title to lands 
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in its territory to a sister state as will prevent the latter from loss. 
In order to vitiate the title of the state of Indiana, some proceeding 
in the nature of "Ofi5ce found" must hâve been adopted. It must 
be understood also that when the state of Indiana bought thèse landa 
it came as a subject, and not as a sovereign. It is to be presumed 
that the state of Indiana got the lands for a legitimate purpose. It 
is to be further presumed that the state of Georgia would hâve ob- 
jected had it seen proper to enforce its political and exclusive rights. 
If the state of Indiana is to be regarded as an alien, it is laid down 
in Washburne on Eeal Property, 74, an alien may purehase and hold 
lands against ail the world except the state; and Briggs, Hall & 
Sleeper may not say, with Louis XIV., "I am the state." 

The title is conveyed from the state of Indiana to Martin E. Green. 
The deed is signed by the governor, on the authority of a resolution 
of the législature of that state; and from Green the chain of title to 
the complainant is regular and unobjectionable. It is insisted that 
the deed to George E. Dodge is obnoxious to the act of the législa- 
ture of Georgia of 1877 forbidding foreign corporations to hold over 
5,000 acres of land in the state. But the deed to Dodge was made 
before the passage of the act. Besides, this is a question for the 
state, and it is compétent to take care of its own interests. Nobody 
but the state can raise the question. 3 Washb. Eeâl Prop. 267. 

A limited number of the respondents claim title from a différent 
source than Oolby, Chase, and Grocker. With regard to thèse the 
court can pass no decree. If there be controversy with thèse parties 
it can be settled in appropriate proceeding elsewhere. 

As against Briggs, Hall & Sleeper; ail the heirs of Colby, Chase, 
and Crocker; against Silas P. Butler, and those who hold under 
them, — the title of complainant as to thèse lands is vahd, and must 
be protected, and the prayers of the bill are granted. Let the decree 
be framed accordingly. No damages hâve been proven. 



BcHBUREH V. Coldmbia-Steeet Bridge Co. 

(Circuit Court, D. Oregon. April 19, 1886.) 

Watees AND Watek-Courses — Navigable Waters m Oregok — Pq-wbr dp 
THE State over. 

Under the ruling in Cardwell y. Bridge Co., 113 U. S. 205, 8. C. 5.8up. tjt. 
Rep. 423, the provision in the act of congress of February 14, 1859, (11 St. 383,) 
admitting Oregon into the Union, which déclares that "the navigable waters 
of said state shall be common highways, and forever free, as well to the in- 
habitants of said state as to ail other citizens of the United States, without 
any tax, duty, impost, or toll thercfor, " does not prevent the state from au- 
thprizing the érection of a bridge across the Wallamet river, at Portland, 
however much it may impede and obstruot the navigation thereof , nor has the 
l'nited States circuit court any jurisdiction bî a suit to enjoin the same. 
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Suit in Equity for an Injunetion. 

P. S. Willis, for plaintifif. 

George H. Durkam, for défendant. 

Deady, J. This suit is brought to restrain the défendant from 
erecting a bridge across the Wallamet river, between the foot of Mad- 
ison street, in Portland, and T street, in East Portland. An applica- 
tion for a provisional injunetion was heard on the bill and a gênerai 
demurrer tbereto. 

The plaintiff is a riparian owner, whose land bas a frontage of 200 
feet on the west bank of the Wallamet river, and is situate about 
1,000 feet above the site of the proposed bridge ; and his complaint 
is that the érection of the bridge will so obstruct and hinder the nav- 
igation of the river as to prevent vessels engaged in the commerce of 
this port from, at least with safety and eonvenieuce, reaching his 
property. The bill states that the river at the site of the proposed 
bridge is about 1,475 feet wide, with a ship channel of about 4-00 feet 
in width, and that the bridge will consist of six solid spans of 200 
feet each in length, resting on piers built in the river, and one sec- 
tion 270 feet long, resting on a draw pier as a pivot, which, when 
turned parallel with the stream, will give a passage-way of 120 feet 
in width on either side of said pivot pier ; that the distance from the 
lower chord of the span is only eight feet above high-water mark ; and 
the construction of the proposed bridge will obstruct and impede the 
navigation of the river, and the use of the harbor of Portland, which 
«xtends from the lower end of the city southward a distance of about 
three miles, and for a half mile above the plaintiflE's property. 

The défendant claims the right to build a bridge under an act of 
the législature of the state, passed February 26, 1885, (Sess. Laws, 
472,) as amended by the act of November 24, 1885, (Sp. Sess. Laws, 
14;) but the plaintiff allèges that the same is void or inoperative, as 
being in conflict with the act of congress passed February 14, 1859, 
(11 St. 383,) for the admission of Oregon into the Union, wherein it 
is provided that "ail the navigable waters of the state shall be eom- 
mon highways, and forever free, as well to the inhabitants of said 
state as to ail the other citizens of the United States, without any 
tax, duty, impost, or toll therefor." 

The questions arising on this demurrer were eonsidered by this 
«ourt in Hitch v. Wallamet Iran Bridge Co., 7 Sawy. 127, S. C. 6 
Fed. Rep. 326, and again in Wallamet Bridge Co. v Hatch, 9 Sawy. 
643, S. C. 19 Fed. Eep. 347, where it was held that, by the act of 
1859, congress, in the exercise of its power to regulate commerce be- 
tween the several states, had deelared the Wallamet river, as a means 
of said commerce, "a common highway," and therefore the state of 
Oregon could notauthorize any one to build a bridge across the same 
which, the oircumstances eonsidered, would needlessly impede or ob- 
struct the navigation thereof ; and that the question of what consti- 
tutes such impediment or obstructitjn arises nnder said act of con- 
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gress, and therefore this court bas jurisdiction of a suit involving the 
same. The doctrine of this case was followed in the opinion of the 
court in Cardwell v. American River Bridge Co., 9 Sawy. 662; S. C. 
19 Fed. Eep. 562; but on an appeal to the suprême court it was held 
(113 U. S. 205, and 5 Sup. Ct. Eep. 423) that the provision in the 
act admitting California into the Union concerning the navigable 
waters therein, which is similar to that in the one admitting Oregon, 
does not of itself deprive the state of the power possessed by other 
States to authorize the érection of bridges over navigable waters 
therein; and that the provision is only intended to prevent the use 
of navigable streams by private parties, to the exclusion of the pub- 
lic, and the exaction of toUs for their navigation. 

The proposed bridge at the foot of Madison street is five blocks, or 
about 1,300 feet, further south than the one in Flatch's Case, and is 
otherwise mUch less objectionable, the opening at the draw being 120 
feet in the clear instead of only 100. But it matters not what is the 
character of the bridge, or how much of an obstruction it will be to 
navigation, if the state authorizes it, and the United States bas 
passed no law on the subject of impediments and obstructions to the 
navigation of the river, this court has no jurisdiction to prevent the 
érection of the same. The Hatch Case is now pending in the su- 
prême court on appeal, and may be decided at this term, but it is not 
probable that any modification of the ruling in the Cardwell Case 
will be made ; and if congress has no power to pass an act to pre- 
vent the obstruction of the navigable waters of the state by the érec- 
tion of solid bridges or otherwise, unless the same applies to the 
navigable waters of ail the states, as the argument in that case 
seems to imply, then it is not apparent how the provisions in the 
acts relating to the admission of Oregon and California are valid, 
even as against a elaim under the state to the exclusive use of any 
of the navigable waters therein, or to the exaction of toUs for the 
navigation thereof. Certainly, congress has as much right to legis- 
late against physical obstructions being made to the navigation of the 
waters in a state, in détail and specially, as to prevent their exclu- 
sive use by any one, or the exaction of tolls for the same in that way. 

But admitting the power in congress to legislate specially on thia 
subject, the court in the Cardwell Case went so far as to hold that, 
notwithstanding the act of congress in effect déclares the American 
river a common highway, forever free "to the citizens of the United 
States, the state of . California may authorize the érection of a low, 
solid bridge across it, which prevents it from being used as a high- 
way by any one. The act, says the court, has but one object, namely, 
"to insure a highway open to ail, without préférence to any." But 
I respectfully submit that on this interprétation of the act a better 
définition of its purpose would be : "It intends to secure an open 
highway to ail or to none, as the state may judge expédient." 

But whatever my judgment in the promises may be, this construc- 
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tion of the législation by congress is bindingon tbis court, and there- 
fore I must refuse this injunction, and sustain the démarrer to the 
bill, and dismiss it; and it is so ordered. 



Cbntbal Tbust Go. and another v, Wabash, St. L. & F. Bt, Go. 
(Hamilton, Intervenor.)* 

{Cireutt Otmrt, B. D. Missouri. April 3, 1886.) 

Bqmrr Pbacticb — Intervenino Judomknt Chkditobs. 

Where a small judgment créditer of a railroad, whose judgment was re- 
covered before the appointment of a receiver, and who live8 at a distance from 
the place where court is held, intervenesinaforeclosuresuitagainsttheroad, 
he should be given the fullest opportunity of a hearing, and technical rules 
should not be enforced against him. 

In Equity. Motion to set aside order confirming report of master 
on intervening pétition of George Hamilton. 
James Carr, for intervenor. 
Wells H. Blodgett, for receiver. 

Brbweb, J., (orally.) In the intervention of George HamîHon in 
the Wabash Case, it appears that a year ago a pétition of interven- 
tion was filed, which was referred to the master, and by him reported 
upon. The intervention was on aceount of a judgment against the 
Wabash road, in one of the outlying counties, a short time before the 
appointment of the receivers. The pétition was filed by counsel liv- 
ing in such county. Upon the filing of the master's report, which 
was adverse to the claim, the matter passed along without action 
until the fifteenth of March of the présent year, when, through new 
counsel, without leave of the court, an amended pétition of inter- 
vention was filed. Four days thereafter the report of the master was 
confirmed. Now, a motion is made to set aside that ordér of con- 
firmation, and refer the matter back to the master. Upon the hear- 
ing of this motion there was little or no discussion as to whether, 
under the amended pétition, the petitioner wonld bave any lien upon 
the corpus of the property prior to the lien of the mortgages, or even 
npon the earnings of the road; and I express no opinion as to 
whether he would bave any claim based upon the facts as stated in 
his amended pétition. 

ï bave no question but that, technically, he is entitled to no f urther 
hearing in this court. He neglected to file any exceptions to the 
master's report; and yet it must be remembered that this claim 

i- Reported by Benj. F. Bex, Bsq., of the St. Louis bar. 
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cornes from an outlying connty, which had been placed în Judgment 
before the court through its receivers took possession of this large 
property; and the court, dealing equitably with such interests as 
that, ought to give to every one, especially to tbose holding small 
claims, and living at a distance, the fullest opportunity of a hearing, 
and not rigidly enforce technical rules against them. Soitseemsto 
me that it would be fair to make an order like this : that upon the 
payment of ail the costs which hâve acerued in this intervention since 
the filing of the original pétition, the order of confirmation be set 
aside, and leave given to file the amended pétition, and the whole 
matter ref erred back to the master ; and it will be so ordered. 



Blaib ». St. Louis, H. & K. E. Co.* 
(Oireuii Court, E. D. Missouri. April 2, 1886.) 

1. KAn^BOADS — MORTGAGES — CHOSS-BiLIi — PbIOR EqTTITY — KOTICB. 

Where, in a foreclosure suit, a cross-bill is filed by a judgment créditer, ia- 
sisting that though he has a junior title of record he bas a prior equity, he 
must allège ail facts tending to show that the mort^agee had notice; and 
where he fails to do so. and simply charges notice, it is sufflcient for the 
mortgagee to deny notice, without going into particulars. 

2. Same— Notice. 

"Where a person finds a corporation, organized under the laws of the Btats, 
in possession of a railroad partially or f ully completeâ, he is justifled in assum- 
ing that the company in possession is the only one that ever was in posses- 
sion, or that ever did any work thereon, or had any rights thereto, unless the 
record shows something to the contrary. 

In Equity. Cross-bill of Josiah Fogg. Pétition for rehearing. For 
report of préviens opinion, see 25 Fed. Kep. 684. 
Théodore G. Case, for complainant. 
James Carr and Geo. D. Reynolds, for Fogg. 

Beewbe, J., (orally.) In the case of Dewitt C. Blair v. Josiah 
Fogg a pétition for rehearing was argiied the other day, counsel 
claiming that there were two or three matters which the court did 
not consider — which, indeed, were not suggested to the court — and 
which justified a différent conclusion. Mr. Fogg had, away back in 
1870, a good claim against the St. Louis & Keokuk Railroad. That 
company, organized under a spécial charter, and having done some 
work, transferred ail its property to the St. Louis, Hannibal & Ke- 
okuk Eailroad, a company organized under the General Statutes. . In 
the instrument making the transfer, there was a stipulation that the 
new company should assume and pay debts to the amount of $19,- 
000, which it is conoeded covered the claim of Mr. Fogg. That in- 

lEeported by Benj. P. Rex, Esq., of the St. Louis bar. 
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strument of transfer was never recorded. The new company finished 
the road, placed its mortgage upon the property, which mortgage was 
foreclosed in this suit. After years had passed Mr. Fogg com- 
menced an action at law against the St. Louis & Keokuk Eailroad 
Company, and obtained judgment. He followed that by a proceed- 
ing in equity against the St. Louis, Hannibal & Keokuk Company, 
and obtained a decree, charging this judgment against the new Com- 
pany. He now elaims that this judgment is a lien prior to the mort- 
gage, and counsel in the argument before me, on the pétition for re- 
hearing, contended that the old company, under its charter, had no 
power to transfer; that the new company took the property subject 
to the debts of the old ; and that the creditors of the old company 
can foUow that property wherever they find it. AU that, or at least 
the substance of it, was adjudicated wben the decree passed against 
the St. Louis, Hannibal & Keokuk Eailroad, Then, he eontendsthat 
the conditions of the transfer which were shown in the conveyance, 
although not of record, were conditions which every purchaser from 
the St. Louis, Hannibal & Keokuk Eailroad Company was bound to 
take notice of. There is not a syllable of testimony showing that 
there was ever of record anything indicating that the 8t. Louis & 
Keokuk Company had done a particle of work, obtained title to a foot 
of ground for right of way, or other purposes, or had anything to 
do with the building of the road. Ail that the record shows is that 
the St. Louis, Hannibal & Keokuk Company, a corporation organized 
under the gênerai law of the state, was, at the time of the mortgage, 
in possession of a road partially completed. Now, I do not under- 
stand that a party is bound to take notice of matters which are sim- 
ply floating, — resting in paroi. It is a common thing for more than 
one corporation to be organized for the construction of roads between 
the same ter mini. There are to-day two roads running between hère 
and Kansas City, and I believe it is true there are two orthree more 
corporations orgaiized with aview to the construction of other roads 
between the same termini. If a party finds a corporation organized 
under the law of the state, in the possession of a railroad partially 
or fully completed, he isnot bound to assume that there may be some 
other corporation, having like powers, which, prior thereto, was in 
possession or had rights therein. Unless the record in some way no- 
tifies him of the title of that other corporation, he is justified in as- 
suming tliat the company in possession is the only company that 
ever was in possession, or that ever had done any work thereon, or 
had any rights thereto; and that is the record in this case. 

The other proposition of counsel is that, by the equity rules of plead- 
ing, Mr. Fogg was entitled to a decree. He elaims that Mr. Blair in 
his answer only denied notice, and that that was not sufScient. 
When be claimed to be an innocent purchaser for value, without no- 
tice, he should hâve stated in his answer the mortgage, its date, the 
purpose, the contents, and the considération paid; that the consider- 
v.27F.no.2— 12 
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ation was paid in good faîth, and when it was paid. As he was spe- 
cially charged with notice, he should deny the circumstances from 
•whioh notice could be inferred. I do net so understand the rules of 
equity pleading. Prier record title was in the mortgagee. Mr. Fogg 
cornes in by his cross-bill and insists that though he bas a junior 
title of record he has a prior equity. Now, under those circumstances, 
it seems to me that it is for him to allège ail the facts tending to 
show that the party having the prior légal title had notice, etc., and 
when he has done this, it is sufficient in the answer to deny, and not 
necessary to go further, and specifically allège ail the matters above 
stated. Thèse béing the only grounds, I am compelled to overrule the 
pétition for rehearing. 



Central Trust Co. v. Texas & St. L. Ey. Co. (Boeden and another, 

Intervenor.)* 
(Circuit Court, E. B. Missouri. April 8, 1886.) 

1. RAnmoADS— Ltens for Materials— Skction 3300, Rkt. St. Mo., CoîîSTRTntD. 

Where articles are furnished arailroad company which do not pas» intothe 
structure of its road, they are not "materials, " within the meaning of section 
8200 of the Revised Statu tes of Missouri, and parties furnishing them are not 
entitled to any statutory lien on the road therefor. 

2. SAME—MoRTaAGBs—MATBRiAL-MEN— Equitable Libks. 

A créditer of a railroad company whose claim arose ont of the sale of Per- 
sonal property to the company claimed, after the road was placed in a receiv- 
er's hands in a foreclosure suit, that he was entitled to a lien on the road 
prior to that of mortgage creditors for the whole amount due him, beçause, 
under the laws of the State, if the property had not been placed in a receiv- 
er's hands he could hâve aeized and sold it under exécution. Held, that heis 
only entitled to a lien for the présent value of the property sold to the com- 
pany. 

In Equity. Exceptions to master's report. 

The facts concerning the interveuor's claim are sufficiently stated 
in the opinion of the court. The order of the court referred to below 
is to the efïect that ail persons who furnished the railroad company 
with necessary supplies within six months prior to the appointment 
of the receiver shall be allowed a lien prior in right to that of mort- 
gage creditors. Default in the payaient of interest took place Sep- 
tember 1, 1883. A receiver was appointed January 12, 1884. 

Charles G. B. Drummond, for intervenor. 

Phillips à Stewart, for receiver. 

Brewee, J,, {orally.) In the Texas d St. Louis Raîlway Case, in- 
tervening pétition by Borden, Sellick & Co., the claim was referred to 

' Reported by Benj. F. Rex, Esq., of the St. Louis bar. 
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tbe master, by him reported, and exceptions to his report were pre- 
sented. The elaim amounted to $2,205.75. It was for scales, 
trucks, letter-presses, and things of that kind, which were sold and 
delivered to the road during the period between August 1, 1882, and 
January i, 18Sé. The master reported in favor of the entire amount 
as a gênerai claim against the road, and gave a lien prior to the lien 
of the mortgagees for $1,541.60, the priée of thegoods delivered after 
September 1, 1883 ; but declined to award a lien for the balance, 
$654.15, which was sold and delivered between August 1, 1882, and 
September 1, 1883, holding that it did not corne within the orders of 
tbe court respectingclaims for materials furnished; and the question 
nowpresented is whether the master erred in rejecting the claim for 
a prior lien for that balance. 

Two questions are presented. 

First. It is claimed that the goods thus delivered were lienable 
goods, and that under the railroad lien law of your state, although 
the goods, the trucks, scales, and letter-presses did not pass into the 
structure, yet, as they became a part of the permanent equipment, 
they were within the scope of that act. The only différence of mo- 
ment between the railroad lien law and the gênerai mechanic's lien 
law is that in the former the word "fuel" is used, givingto those who 
sell fuel, as well as to those who do labor and furnish materials, a 
lien. Of course, fuel does not pass into the structure of the road, 
and, by reason of the use of that word "fuel," it is claimed that the 
intent of the législature was to enlarge the scope of the word "mate- 
rial," and make it include anything and everything which passed, not 
merely into the structure, but into the permanent equipment. 

In the intervention of the Waters-Pierce Oil Company, in this same 
case of Central Trust Co. v. Texas é St. L. R. Co., reported in 23 Fed. 
Eep. 703, we examined that statute, and were of the opinion that such 
was not a fair construction ; that although "fuel" was named in the 
statute as a matter in respect to which a lien might be claimed, yet it 
was not the intent of the législature, by the use of that word, to en- 
large the scope of the word "material," as used in ordinary lien laws. 
It is true that oil does not pass into the permanent equipment, but is 
a matter for daily consumption; and counsel seek to distinguish this 
case from that, in that thèse matters pass into the permanent equip- 
ment. I do not think there is any reason to départ from the con- 
struction we then placed upon the statute, and must hold that the 
word "material" in the railroad lien law has no broader or other sig- 
nification than in ordinary lien laws, and in them it is unquestioned 
that it ineludes only those things which pass into the permanent 
structure. 

Second. The other question is this : Thèse articles were articles 
of Personal property that passed into the permanent equipment. 
Section 16 of article 12 of your constitution provides that the rolling 
stock, and ail other movable property, of railroads shall be consid- 



180 FEDEEAL EEPOBTEB. 

ered personal property. Section 2353 of the Revised Statutes pro- 
vides that personal property shall, in ail cases, be subject to exécu- 
tion upon judgment against the purchasers for the purchase priée, 
and shall not be exempt except in the hands of bona fide purchasers 
for value; and the argument which is made by counsel is very plausi- 
bly and forcibly put : That this personal property passed into the 
hands of the railroad company. It did not pass into the structure, 
but remained personal property. But for the action of this court in 
taking possession by its receivers, it could bave been seized and sold 
on exécution upon judgment rendered for this claim against the rail- 
road company; and that as the court, by its action in seizing the 
property, bas intercepted that remedy, equitably, it sbould now or- 
der payment out of the assets. 

Whatever force there might be to that proposition in some cases, I 
think hère it is not applicable. Ail that could be claimed under those 
provisions, giving them full force, is that the spécifie property which 
passed into the hands of the railroad company sbould be liable to 
aeizure and sale. For instance, if a locomotive was sold, that spécifie 
locomotive might be seized and sold in satisfaction of a judgment for 
the price, but no other personal property could also, by virtue of thèse 
provisions, be seized and sold. Nov?, the testimony fails to show that 
this spécifie personal property remained in possession of the railroad 
company, and passed into the hands of the receiver. AU that the tes- 
timony discloses is that whatever personal property the company then 
had did pass into the hands of the receiver. This property, as against 
which the master refused a lien, was sold and delivered monthsbefore. 
Knowing well the hard usage — the wear and tear — which such prop- 
erty in the hands of a railroad company receives, can it be said that 
we are to présume that ail that property remained in existence, and 
ail of it passed into the hands of a receiver? Further, property 
which is once used détériorâtes in value ; and, subjected to the hard 
usage which such property would reeeive in railroad use, would largely 
and rapidly deteriorate. If we look upon this as a claim for the en- 
tire $2,200, is it not fair to say that the value of the property re- 
maining in the hands of the company, if it did remain, was not in ex- 
cess of this $1,541 which was allowed as a prier lien ? Would it be 
just to the other claimants — to others having secured liens or équi- 
table liens — to give to this party, out of the assets of the company, full 
payment for their entire claim, as though that property still remained 
in the hands of the company in its original perfect condition, unworn 
and not deteriorated in value? I think not. 

It seems to me that ail that equitably could be claimed, giving full 
force to the argument which counsel hâve made, is to sustain the 
award of a lien for over two-thirds, as has been givenby the master; 
and that the exceptions to the report of the master sbould be over- 
ruled, and the report confirmed. 
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Chambbelain r. Chicago, B. & Q. E. Co.' 

{Circuit Court, j5. J). Missouri. March 24, 1886.) 

Stattjtb of Limitations — Misbepresentations by Physician as to Exteht 
(3P Injurt. 

Whcre a person through whose négligence another has suflEered an injury, 
places the mjured party in the care of a doctor who has previously been the 
physician of botli, and the physician misleads his patient as to the extent of 
his injuries by false and fraudulent misrepresentations, such misrepresenta- 
tions will not prevent the statute of limitations from running. 

At Law. Demurrer to pétition. 

A. A. Paxson and A. R. Taylor, for plaintiff. 

H. H. Trimble, for défendant. 

Brewer, J., [urally.) In the case of Chamberlain against The CM' 
cago, Burlington é Quincy Kailroad Company there is a demurrer to 
the pétition. The pétition allèges that the défendant is a résident of 
the state of Illinois; that in 1875 the plaintiff was injured while a 
passenger on one of its trains. This suit was bronght in 1885, more 
than 10 years after the injury. The Missouri statute of limitations 
is iîve years. Prima facie it is a bar. Of course, generally, the lex 
fori Controls as to matters of limitation. Tûere ave two exceptions 
named in the statute : One, "if the défendant be out of this state 
before, or départ after, the cause of action commences," (section 
3236;) but that applies only when the défendant is a résident of the 
state. "If at any time, when any cause of action herein specified 
accrues against any person who is a résident of this state, and he is 
absent tberefrom," — clearly that does not apply. The other provis- 
ion is: "If any person, by abseonding or concealing himself, or by 
any other improper act, prevents the commencement of an action." 
It is alleged in the pétition, to bring the case within that exception, 
that the défendant put the plaintiff, after the injury, under the care 
of one Dr. Eansom, its physician and surgeon, who was also the 
physician, or had been prier thereto, of the plaintiff; and that Dr. 
liansom represented to him falsely and fraudulently that the injuries 
from which he was suffering did not resuit from that accident, but 
from syphilis; and that he was not aware for eight years, and until 
about two years prior to the commencement of this action, that thèse 
injuries from which he was suffering resulted from the accident. 

The pétition allèges that the car was thrown from the track, and 
that the plaintiff was rendered unconscious, and that when he be- 
came conscious he was either crawling out or being helped out of the 
car by some parties présent, and that his bowels were black and blue. 
Then he goes on stating the character of his injuries. From that 
time the natural action of his bowels ceased, and he bas suffered an- 

' Kc'ported by Benj. F. Eex, Esq., of the St. Louis bar. 
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noyances and paîn; and that, in conséquence of the non-action of 
his bowels, epilepsy bas set in, and his mind is giving way. Now, 
on the face of it, it appears that he was hurt, and knew it; that he was 
injured, and was conscious of it; and ail that can be said is that 
thèse représentations, falsely and fraudulently made by the doctor, 
were as to the extent of the injury whieh he had sustained. That 
does not bring the case within the statute. There was nothing in 
that to prevent the commencement of the action. Ail that can be 
said is that the représentations of the doctor misled him as to the ex- 
tent of the injury he suffered, not as to the fact that he had a cause 
of action, or had suffered injuries. Further, it is not alleged that 
the défendant employed the doctor to make any such false statement. 
It is true, it is charged that the doctor was a physician and surgeon 
of the défendant; but it is also alleged that he was the confidential 
physician of the plaintifï prier to the accident, and continued to so 
act thereafter. Even if true, as it is alleged, that he "falsely and 
fraudulently," and with ail of the other adjectivesthat are commonly 
applied, made thèse représentations, yet nowhere is it stated that he 
was employed or authorized by the défendant to make any such state- 
ments, or that the company knew he had made them. Under thèse 
circumstances, can it be said that the défendant, by any improper 
act, prevented the commencement of the action ? 

I think the demurrer must be sustained; and, it being one of those 
things which canuot be remedied, judgment wUl be entered for the de- 
fendant. 



WOODWARD V. GoULD.* 
(Circuit Cowt, E. D. Missouri. March 34, 1886.' 

1. ASSUMPSIT— PlBADING — PBBStIMPTION Afl TO WHETHBB CoNTBACT SUBD OH 18 

Orai, okWiuttbn. 

Where, in a suit for breach of contract, the pétition fails to state whether 
the contract was oral or written, and no contract is flled, it will be presumed 
to hâve been oral. 
8. Same— What Pétition should Statb. 

In a suit for breach of contract the pétition should state clearly what was 
to be done, agreed what has been done, and what bas been omltted. 

At Law. Suit for damages for breach of contract. Motion to 
make pétition more definite and certain. 

The pétition states, in substance, that on January 7, 1882, the de- 
fendant and plaintifï entered into an agreement, whereby the latter 
agreed to organize, and aid in the organization of, "a railroad com- 
pany to construct and operate a railroad between the town of Pacific, 
in this state, and the city of St. Louis, " and to act as secretary of 

' Report ed by Beiij. F. Rex, Eaq., of the St. Iiouis bar. 
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said Company for a period of three years from its organîzation, at 
a salary of $5,000 per annum; and that he also agreed to impart 
"certain information of law and fact affecting the charter rights and 
privilèges of a certain railroad company, named in said undertak- 
ing," of which he was possessed; that in considération of the prom- 
ises the défendant agreed to advance ail money which it should be 
necessary to expend in locating said road, and organizing said com- 
pany, and to allow plaintiff for his services 45 per cent, of the capi- 
tal stock of the company when organized, and not to use said in- 
formation for any purpose if the contract were not carried ont. The 
pétition further states that the plaintiff imparted said information as 
he had agreed to, and in conformity with the agreement took neces- 
sary steps to the organization of said company, and performed labor 
and services necessary to the location of the proposed line of said 
road, the expenses of whicb were defrayed by défendant, and was ready 
to perform his part of said agreement; but that the défendant re- 
fused to carry out or perform the agreement, and bas ever since re- 
fused to carry it eut, and in violation of said agreement bas made 
use of said information. 

Krum é Jonas, for plaintiff. 

Tkos. J. Partis and Bennett Pike, for défendant. 

Teeat, J. As to the first and second points, it sufiBces that if the 
alleged contract was in writing, not averred, and contract filed, the 
statute provides for the resuit. It must be taken for granted that the 
contract was oral. The contract is not clearly stated as to the road 
or enterprise, or wbat was done or omitted to be done. Motion bus- 
tained. 



TUENER V. ShACKMAN.* 

(Oireuit Court, E. D. Missouri. March 29, 1886.) 

1. Dépositions— Dedimus Potbstatem — Section 866, Ekv. St.— Btate Stat- 

UTES. 

A "common usage," within the meaning of section 866, Kev. St., cannotbe 
established by a state statute. 

2. Same — Dépositions de Benb Esse. 

A dedimus potesiatem will not be granted to take testimony which can be 
taken by déposition de bene esse. 

3. Same— Déposition dp Défendant. 

Section 866, Rev. St., does not authorize the granting of a dedimus poiesta- 
iem to take the déposition of a défendant, where the only object appears to 
beto ascertain what he will swear to beforeplacing him on the witness stand 
in court, especially where no answer hasbeen flled, and the answer is not y et 
due. 

' Reported by Benj. F. Rex, Esq., of the St. Louis bar. 
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At Law. Motion for dedimua, 
J. G. Normile, for plaintiff. 
Z. G. Mitchell, for défendant. 

Brbwbk, J., {orally.) In this case application was made for a 
dedimus to take the testimony of a witness about to leave this juris- 
diction, and also the testimony of the défendant. So far as the tes- 
timony of the witness about to leave the jurisdiction is concerned, 
that can be taken by déposition de bene esse. As far as the testi- 
mony of the défendant is concerned, the application cornes within the 
late décision of Exporte Fisk, 113 U. S. 713, S. G. 5 Sup. Ct. Eep. 
724, in which it is held that the déposition of a party cannot be taken 
unless it comes within the exceptions named in the fédéral statutes. 
Counsel cited to us an opinion by Judge McCraey, in which he inter- 
préta the words "common usage" to mean the usage prévalent in the 
state; but Judge Miller in writing his opinion very emphatically 
says "it is not according to common usage to call a party in advance 
of the trial at law, and subject him to ail the skill of the opposing 
counsel to extract something which he may then use or not as suits 
his purpose. This is a yery spécial usage, dépendent wholly upon 
the New York statute." I do not think the showing made is suffi- 
. cient to bring the case within the provision "that when it is necessary 
to prevent a failure or delayof justice any courts of the United States 
may grant a dedimus,-" for while plaintiff allèges in his afSdavit that 
it is necessary to take the déposition of the défendant in order that 
he may set out spécifie matters of account which should hâve been 
kept on the defendant's books, and which hâve not been, jet his^peti- 
tiou is accompanied by an exhibit in which is a full, itemized ac- 
count, of some ten or a dozen pages, giving dollars and cents, poucds 
and fractions thereof, etc. Evidently, this is an effort to see what 
the défendant will testify to before he is put upon the witness stand 
in présence of the jury. 

The motion for dedimus will be overruled. 

Brother Treat adds a suggestion which is very pertinent in this 
case. The pétition bas just been filed ; no answer has been filed or 
is due ; and no one can tell in advance whether any testimony will 
be needed. Non constat but that the défendant may admit ail that 
is claimed in the pétition. 
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Danzio and others v. Gumersbll and others.* 
(Circuit Court, E, D. Missouri. Mardi 81, 1886.) 

1. Composition With Crbditoh— Failure to Complt with Tkbhs. 

Where, by the terms of a composition agreement, the creditore agrée tofto- 
cept notes indorsedby s particuîar person, and that person dies, they arenot 
bound to accept any other indorser. 

2. SaMB — ESTOPPBL. 

Where, in such a case, the debtor wrote to his creditors notifyinç them of 
the death of the proposed indorser, and suggesting B. as a substitute, and 
closed his letter as follows: "Should you deem his indorsement sufflcifent, 
please advise me promptly:" held, that a créditer who did not signify his in- 
tention until notes indorsed by B. had been accepted by the other creditors, 
was not bound to accept such notes, and, havingrefused to do 80, is at liberty 
to sue on his original cause of action. ■ 

At Law. 

E. Cunningham, Jr., for plaintififs. 

George M. Stewart, for défendants. 

Bbeweb, J., (orally.) In the case of Danzig and others against 
Gumersell and others, an action on tfaree notes, the défense is a com- 
position agreement, signed by the creditors of Gumersell. The facts 
are thèse: The défendants, merchants in this city, beooming em- 
barrassed, arrangements were entered into for a composition and a 
dischargo upon giving notes to the amount of 50 per cent.; and an 
agreement was prepared and signed by substantially ail, if not ail, 
the creditors, which agreement was that the creditors would take five 
notes, amounting to 50 per cent, of their debts, payable in 3, 6, 9, 
12, and 15 months, indorsed by Turnbull & Gumersell, of Newark, 
New Jersey, Plaintifïs signed that composition agreement. After it 
was signed, Gumersell, of the firm of Turnbull & Gumersell, died. 
That was on the ninth of March. On the same day a circular letter 
was sent to ail of the creditors, announcing the fact of the death, 
and proposing that Alexander Turnbull, who belonged to the firm of 
Turnbull & Gumersell, should indorse in place of Turnbull.& Gumer- 
sell. After referring to some parties from whom information could 
be obtained as to the financial responsibility of Mr. Turnbull, the 
letter closed with thèse words: "Should you deem his indorsement 
sufificient, please advise me promptly." That letter was mailed to 
ail the creditors on the ninth of March. The plaintiffs made no re- 
ply. On the nineteenth or twentieth of March, notes were prepared 
and indorsed by Alexander Turnbull for ail of the debts. They were 
presented to one and another of the creditors, and by them accepted. 
They were presented to the plaintififs, and by them declined, and 
thereafter this action was brought on the original notes of Gumersell 
& Bro. 

' Reported by Benj. F. Rex, Esq., of the St. Louis bar. 
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It is claimed that there was a composition agreement exeouted^ 
whicb, of course, would bar an action on thèse notes. If not exe- 
cuted, the conduct of the plaintiffs, it is claimed, was such as to es- 
top them from denying the composition agreement ; and, if true, that 
would be a bar; for it is well settled that a creditor, although not 
formally putting his name to a composition agreement, may some- 
times, by his conduct inducing other creditors to enter into the com- 
position, be estopped from denying that he himself is a party to" it. 

Was there a composition agreement executed? The agreement 
which was signed was to accept the notes of the défendant indorsed 
by TurnbuU & Gumersell. No such notes were ever prepared or 
presented, and, indeed, could not be, Mr. Gumersell having died. 
The written agreement was therefore never carried into effect. Plain- 
tiffs, wh en the notes indorsed by Alexander TurnbuU were presented, 
deelined to accept. They thereafter, neither by the written agree- 
ment nor by any paroi acceptance, executed any composition agree- 
ment. 

Was their conduct such as to estop them? Of course, as I said, 
if a creditor induces other creditors to sign a composition agreement 
upon the faith that he is a party to it, or that he will become a party 
to ifc, he may be estopped thereafter to deny that he is a party to it, 
for it would be a fraud upon the other creditors, who hâve relied upon 
his actions. But is there any conduct on the part of the plaintiffs to 
estop them? They signed the agreement that failed. It was no 
fault of theirs. They never, by word or act, indicated to any party, 
creditor or debtor, that they would take notes indorsed by Alexander 
TurnbuU alone. The letter which was sent to them closes as I said, 
— "Should you deem his indorsement suffieient, please advise me 
promptly." No answer was returned to this. Silence implied a 
déniai, for if they deemed his indorsement suffieient they were to 
answer, and not answering implied it was not sufîQcient. The case 
might be différent if the ténor of the letter had been différent. If 
the inquiry had been, "If you deem this insufïîcient, please advise 
promptly," and they had not answered, there might then be a basis 
for saying that the parties were misled, relying on the silence as an 
assent to the sufBciency of the proposed new indorsement. It seems 
to me, therefore, it cannot be held that there was ever a composition 
agreement infact, or that plaintiffs in any way conducted themselves 
80 as to estop them from denying any agreement, or from a recovery 
upon the original notes, and judgment will be so ordered. 
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In re Baldwin. 

(Circuit Court, D. Oalifomia. March 81, 1886.) 

CoNSTiTUTioNAL Law — Privtlegbs AND Immunitiks of Citizkns o» Statb — 
CoKSPiKACT TO Drive Out Chinbsb. 

Rev. St. § 5519, so far as it embraces a conspiracy to deprive Chinese rési- 
dents of a State of the privilèges and immunities secured to tbem by existing 
treaties, is constitutional. Per Sawybb, C. J., Sabin, D. J., disseuting. 

On Haheas Corpus. 

A. L. Hart, for petitioner. 

Hall McAllister and J. W. Armstrong, for respondent. 

Before Sawyek and Sabin, JJ. 

Sawyer, C. j. The petitioner is in the custody of the marshal of 
this district, under a warrant issued by a United States commissioner, 
upon a charge of conspiracy with a number of other persons named, 
to deprive certain Chinese résidents of the town of Nicolaus, but not 
oitizens of the Qnited States, of their right to réside, and pursue their 
lawful vocations, in said town, and of actually depriving them of such 
right by forcibly expeliing them from their homes, and from the town, 
in pursuance of said conspiracy; thereby depriving therù of their 
rights and privilèges under the laws, and of the equal protection of 
the laws, guarantied to them under our treaty with China. The 
charge is apparently founded upon section 5519 of the Revised Stat- 
utes of the United States, which, so far as applicable to this case, 
provides that ""if two or more persons in any state or territory con- 
spire » * • j'of ijie purpose of depriving, directly or indirectly, 
any persan or class of person's of the equal protection of the laws, or of 
equal privilèges or immunities under the laws, • • * each of such 
persons shali be punished by a fine of not less than five hundred dol- 
lars, or more than five thousand dollars, or by imprisonment, with 
or without hard labor, not less than six months, nor more than six 
years, or by both such fine and imprisonment." 

It seems to me that there can be no doubt that the acts oharged 
are within the provisions of this section, and if the provisions, so far 
as they embrace Chinese aliens, — subjects of the emperor of China, 
— are constitutional and valid, that they constitute a very grave of' 
fense against the United States. So far as the provisions relate to 
the territories over which the United States hâve exclusive législa- 
tive power, there can be little doubt that the act is valid. National 
Bank v. Yankton, 101 U. S. 129, 133. If invalid so far as the state 
is concerned, the provision as to the territories is easily severable, 
and it will be upheld so far to be valid. Packet Co. v. Keokuk, 95 
U. S. 80, 89 ; Presser v. Illinois, 6 Sup. Ct. Rep. 583. But in U. S. v. 
Harris, 106 U. S. 629, S. C. 1 Sup. Ct. Rep. 601. this provision was 
held to be unconstitutional and void, so far as it applies to citizena 
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of the United States within a state. If that décision is applicable 
to the facts of this case, of course it is controUing, and the petitioner 
is unlawfully held, and must be discharged. 

But the Case of Harria depended solely upon the fourteenth amend- 
ment, which was held to be aimed only at state action, and did not 
apply to unlawful combinations of individual citizens against other 
citizens, acting wholly without color of law or authority of the state. 
On that ground alone it was held to be uuconstitutional; the provis- 
ions authorizing appropriate législation to enforce the amendment 
extending no further than to protect the rights expressly provided for 
in the amendment. In this case, however, the Chinese aliens against 
whom the conspiracyis aimed do not rely upon the fourteenth amend- 
ment alone, or at ail, except so far as the right to enjoy ail the privi- 
lèges and immunitiesof citizens, and theequal protection of thelaws, 
is implied from its provisions recognizing the rights by protecting 
them from hostile state législation, upon the principles adopted in 
Ex parte Yarbroiigh, 110 U. S. 652, 064, 665, S. G. 4 Sup. Ct. Rep. 
152, and U. S. v. IVaddell, 112 U.. S. 76, 80, S. G. 5 Sup. Ct. Eep. 
35. They rely mainly upon other express provisions of the consti- 
tution. Article 6 of the national constitution provides that "this con- 
stitution, and the laws of the United States which shali be made in 
pursuaneé thereof, and ail treaties made, or which shall be made, 
under the ahthority of the United States shall be the suprême law of 
the land, and the judges in evcry state shall be bound thereby, any- 
thing in the constitution, or laws of any state, to the contrary notwith' 
standing;" article 1, § 10, "that no state shall enter into any treaty, 
alliance, or confédération;" article 2, § 2, that the président "shall 
hâve power, by and with the advice and consent of the senate, to 
make treaties, provided two thirds of thè senators présent concur;" 
and the last clause of section 8, art. 1, that congress "shall hâve 
power to make ail laws which shall be necessary and proper for car- 
rying into exécution the foregoing powers, and ail other powers vested 
by this constitution in the government of the United States, or in any 
department or qfficer thereof." 

ïhus, the states hâve surrendered the treaty-making power to the 
gênerai government, and vested it exclusively in the président and 
senate; and when duly exercised by the président and senate the 
treaty resulting becomes the suprême law of the land, to which not 
only state laws, but state constitutions, are in express terms subordi- 
nated. As to what subjects are within the treaty-making power, see 
Parrott's Case, 6 Sawy. 368, 369, S. G. 1 Fed. Eep. 481, and the nu- 
merous cases there cited. It certainly, under the authorities there 
cited, embraces the entire subject-matter of our treaties with China. 
The rights, privilèges, and immunities guarantied are within the 
treaty-making power to grant. They are created under, and are dé- 
pendent upon, the constitution of the United States. And in U. S. 
v.Iieese the suprême court holdsthat "rights and immunities created 
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hy, or dépendent upon, the constitution of the United States can be 
protected by congress. The fonn and manner of protection may be 
such as congress, in the legitimate exercise of législative power, shall 
provide. This may be varied to meet the necessity of the partioular 
right to be protected." 92 U. S. 217. And in Yarbrough's Case 
the suprême court saya: "The power arises out of the circumstance 
that the function in which the party is engaged, or tke right which he 
is about to exercise, is dépendent on the laws of the United States. In 
both of thèse cases it is the duty ofthe governinent to sec that he may 
exercise this right freely, and to protect himfrom violence while so do- 
ing, or on account of so doing." 110 U. S. 658, and 112 U. S. 80; 
4 Sap. et. Eep. 152, and 5 Sup. Ct. Eep. 35. 

There is nothing in the suggestion of counsel that the Chinese, on 
this principle, are better off than citizer.5. It is presumed that the 
state will protect its own citizens, while long expérience shows that 
it will not always protect foreigners against the préjudices and hatred 
of citizens. But whether the suggestion be true or not cannot afïect 
the question; for the state has not, in this particular, surrendered 
the power of protecting its own citizens among themselves to the 
United States. It has, however, surrendered its power over the in- 
tercourse of its citizens with foreign nations to the national govern- 
ment. The relations between the United States and foreign govern- 
ments are matters of international and not mère state concern. The 
power to make treaties, and to grant rights within the state to aliéna 
under treaties, necessarily involves the power to protect those rights 
when granted, either against the acts of the states or the citizens of 
the several states. Without this power of protecting the rights granted 
to aliens by treaty against hostile local préjudices, the power to grant 
Hueh righta would be utterly futile and nugatory. Every right must 
hâve its remedy, or it is practically no right, The power to grant, 
without the power to protect, would be but in name without the 
substance. It is necessary for the national government to be em- 
powered to exécute its own laws, and especially its treaty stipulations 
with other nations. Without this power it would be impossible to 
avoid giving good cause for wars, Hence the power to protect the 
rights granted under treaties, as corrélative to the power to grant, 
was fuUy vested in congress by the constitution. If this puts the 
Chinaman, as is said, in a better position than the citizen, so be it. 
But the state has surrendered that power to the gênerai government 
in the one case, while it has not done so in the other. It might as 
well be said that the alien Chinese, or other nationality, is better off 
than the citizen because the former can always sue a citizen in the 
national courts while the latter cannot. There can be nodoubt that 
making the violation of any rights so secured by the constitution and 
treaties "made under the authority of the United States" by a com- 
bination of individuals a criminal offense against the nation, and 
punishable as such, as is provided by section 5519, is a proper mode 
of protection. 
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Such combinations to violate treaty rights are matters, not merely 
of Btate, but international, concern, and may well involve questions 
of peace and war. By article 5 of the treaty called the "Burlin- 
game Treaty," "the United States and the emperor cordially recognize 
the inhérent and inaliénable right of man to change his home and al- 
legiance, and also the mutual advantage of the free migration and 
émigration of their citizens and subjects, respectively, from the one 
country to the other, for the purposes of curiosity, of trade or as per- 
manent résidents." And article 6 further secures to Chinese rési- 
dents "ail privilèges, immunities, and exemptions enjoyed by the 
citizens and subjects of the most favored nation." 16 St. 740. ïhe 
amended treaty of 1880 adds the still more comprehensive word 
"rights" to the words "privilèges, immunities, and exemptions," and 
expressly provides that "Chinese laborers who are now in the United 
States shall be allowed to go and corne of their own free will and ac- 
cord." And article 3 of the latter is as follows: 

"If Chinese laborers, or Chinese of any other class, now either perma- 
nently or temporarily residing in the territovy of the United States, meet 
witli ill treatment at the hands of any other persans, the government of the 
United States will exert ail Its power to devise measures for their protection, 
nnd to secure to them the same rights, privilèges, immunities, and exemp- 
tions as may bs enjoyed by the citizens or subjects ot the most favored nation, 
and to which they are entltled by treaty." 22 St. 827. 

Our treaty with Great Britain, still in force, will disclose what 
some of the rights so secured to the Chinese by thèse treaties are. It 
provides that "the inhabitants of the two countriea, respectively, shall 
bave liberty freely and securely to corne with their shipsand cargoes 
to ail such places, ports, and rivera in the territories aforesaid [of 
the United States and Great Britain, in Europe] to which other for- 
eigners are permitted to come, to enter into the same, and to remain 
and réside in any parts of the said territories, respectively." Pub. 
Treaties, 293, 299, 312. 

Thus, the United States government bas, by thèse treaties, made 
in pursuance of the constitution and under the authority of the United 
States, imposed upon itself the express obligation "to exert ail ita 
power to devise means for their [Chinese résidents] protection," and 
to secure them the "rights, privilèges, immunities, and exemptions," 
to which they are entitled where such Chinese résidents meet with 
ill treatment ai the hands of any other persans," as well as in consé- 
quence of unfriendly législation by the states. This right is not lim- 
ited to state action, as the fourteenth amendment was held to be 
limited; but it is expressly extended to individual acts. Among those 
rights is the right to sélect a place for teinporary or permanent rési- 
dence, and to réside and pursue their lawful vocations at the places 
80 selected. As to what the privilèges and immunities secured are, 
see Parrott's Case, 6 Sawy. 373, S. C. 1 Fed. Rep. 481, and cases 
cited, and People v. Marx, 99 N. Y. 386, S. G, 2 N. E. Rep. 29. 
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Proper means for protectîng thèse rights certaîniy înclude the enact- 
ing of criminal laws for enforcing, protecting, and securingthe rights 
guarantied by the treaties made in pursuance of the provisions of the 
constitution cited. 

Thèse Chinese résidents of Nicolaus, therefore, had rights arising 
under, and dépendent upon, the constitution of the United States, and 
the treaties made in pursuance thereof between the United States 
and the emperor of China, which were violated by the acts charged 
upon which the arrest was made; and rights which it was compétent 
for congress to protect by législation in a proper form, under the 
clause cited, which authorizes it "to make ail laws which shall be 
neeessary and proper for carrying into exécution the foregoing powers 
vested by tliis constitution in the government of the United States, or 
in any dupartment thereof;" and it was its imperative duty to pro- 
tect such rights. Thus, the case of the Chinese résidents of Nicolaus 
is clearly distinguishable from that of United States citizens arising 
under the fourteenth amendment, considered in the case of U. S, v. 
Harris, supra, and rests upon other and further provisions of the 
national constitution. Had section 5519 been expressly limited in 
terms, without including any other parties to a conspiracy for de- 
priving, directly or indirectly, Chinese siibjects residing in the United 
States of the "equal protection of the laws," or of "equal privilèges 
and immunities under the laws," guarantied to them by the treaties, 
there couid scarcely be a doiibt, I think, of its constitutionality 
and validity. If, therefore, it be void as to the Chinese subjeets af- 
fected by the acts charged, as well as to similar acts perpetrated upon 
citizens of the United States, it is only so because congress has at- 
tempted to accomplish too much in tiie same section by the use of 
language too comprehensive, including persons to whom thèse powers 
did not extend, and by so doing has vitiated the whole. It is not be- 
cause the language does not include them, or for want of constitu- 
tional power, but for want of proper form in the provision, — because 
it is too broad ; simply because it has spread too large a net. But 
Chinese subjeets residing in the United States, under the stipulations 
of our treaties with China, constitute a separate, distinct, independ- 
ent class, with distinctly deiined and easily recognized limifcs ; and 
it is not readily perceived why the class may not .be easily segregated, 
and the provisions of the statuts held constitutional and valid, and 
be fuUy enforced as to that class, even tbough void as to other per- 
sons and classes, relying on other provisions of the constitution, 
easily recognized, and without difficulty segregated. 

Why should not the principle adopted in Packet Co. v. Keokuk, 
95 U. S. 80, aiïïrmed in Presser v. Illinois, 6 Sup. Ct. Eep. 580, at 
the présent term of the suprême court, apply? The Chinese rés- 
idents, under the treaty, may be regarded as a subjeot-matter en- 
tirely distinct from citizens of the United States. The provisions of 
the section as to the states, and as to the territories, o'perate, cer- 
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tainly, upou distinct subjects-matter; and the act, I tate it, could 
and would be held valid, under the authorities cited, as to the terri- 
tories, even though void as to the states and their eitizens. They are 
easily segregated; then why eannot the Chinese résidents as one sub- 
jeet-matter be separated from eitizens as another, upon similar prin- 
ciples ? The language of the court in U. S. v. Harris on this point 
should, doubtless, be considered witb référence to the spécial facts of 
the case then in judgment. But still, it must be confessed that it is 
very broad, and the rule laid down may be intended to cover any 
case that can be brought within the terms of the statute. If so, of 
course the ruling is authoritative and controlling in this court; but 
like congress, in the language of section 5519, may not the court also 
hâve, inadvertently, used language broader thanthe exigencies of the 
case before it required? 

It is proper to observe that in the case of Eeese there was a defect 
in the statute, and also in the indictment, in the omission of one con- 
atitutional élément or ingrédient necessary to constitute the offense. 
Under the fifteenth amendment, then in question, it was necessary that 
the discrimination should be "on account of race, color, or previous 
condition of servitude." This essential élément was omitted in the 
act, and in the indictment, and the court could not perfect the statute 
or indictment by inserting it. It was with spécial référence to this 
omission that the court made the observations in respect to separating 
the constitutional from the unconstitutional part of a provision so 
manifestly indefinite, afterwards repeated in U. S. v. Harris with 
référence to the thirteenth amendment. To the provisions and facts 
then under discussion the observations seem to me to be more ap- 
propriate than to the sections of the statutes, constitutional provis- 
ions, and the facts, as now presented. It must be remembered that 
section 5519 bas thus far only been considered bythe suprême court 
with référence to the authority conferred upon congress by the thir- 
teenth, fourteenth, and fifteenth amendments relating to spécifie sub- 
jects-matter. It has never yet been considered with référence to the 
powers conferred by the more gênerai and comprehensive clauses cited 
in this opinion from the constitution as originally adopted. The dif- 
férence between the cases is very obvions, and the resuit arising upon 
the différent conditions may, and it seems to me should, be entirely 
différent. 

The only difïïculty I bave is in satisfactorily determining whether 
the rule indicated in U. S. v. Harris or that in Packet Go. v. Keokuk, 
nipra, relating to the ségrégation of the constitutional from the un- 
constitutional parts of the section, should be applied to the facts dis- 
'closed in the pétition, writ, and return in this case. I can pereeive 
no practical difficultyin applying the rule adopted in the latter case. 
If there is none, it should be applied. The spécifie question is one 
of vast conséquence to the entire Chinese population of the United 
States, and of the utmost importance to the peace and good order of 
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Society throughoat the entire Pacific coast. It is of international 
conséquence, involving the bonor and good faith of the United States, 
and, possibly, the question of peace or war. If this section of the 
statute is valid as to Chinese subjects residing in the United States, 
and embraces the acts set out in the pétition and return, tben the 
acts of ail the public meetings throughout the land looking to, and 
providing for, depriving Chinese subjects of the rights, privilèges, 
immunities, and exemptions secured to them by our treaties with 
China, by means popularly known as "boycotting," or any other co- 
ercive means, no matter in what form, or through what channels ap- 
plied, are criminal, and ail those participating in them must be sub- 
ject to the very severe penalties denounced by the statute. I can 
perceive no way of escaping this conclusion. The depriving of per- 
sons of any of the rights protected, by any means, either "directly or 
indirectly," is prohibited. Where one bas a lawful right to do any 
given thing, it would seem that no body of other persons can, prop- 
erly or lawfuUy, combine or conspire together to use coercive means, 
in any form, to prevent him from doing that thing. The two rights 
are inconsistent, and cannot properly co-exist. It can make no dif- 
férence, in principle, whether the coercion is applied by direct force, 
or by combined and concerted action, to prevent him from exercising 
his right, by depriving him of the means of procuring a livelihood, 
and thereby inducing starvation, or even less serious conséquences. 

If the statute in this pairticular is not valid, then there are no 
means now provided by congress of protecting Chinese subjects in 
the enjoyment of the rights secured to them by the treaties, through 
the criminal laws of the country, unless the acts are within the pro- 
visions of section 5508 or 5336, Rev. St.; and if there is no statute 
covering the case, then the government bas not yet fulfilled its treaty 
obligations under article 3 of the treaty of 1880. I shall not stop te 
discuss section 5508, and only remark that section 5336 provides 
that "if two or more persons, in any state or territory, conspire to 
overthrow, put down, or destroy by force the government of the United 
States, or to levy war against them, or to oppose by force the author- 
itythereof; or hy force to jtrevent, hinder, or delay the exécution of any 
law of the United States; or by force to seize, take, or possess any 
property of the United States, contrary to the authority thereof, — 
each of them shall be punished by a fine of not less than five hun- 
dred dollars, and not more than five thousand dollars, or by impris- 
onment, with or without hard labor, for a period of not less than six 
months, nor more than six years, or by both such fine and imprison- 
ment." 

A "treaty," says the constitution, is a part of "the suprême law of 
the land." It bas been insisted that the acts set forth in the péti- 
tion constitute a conspiracy by force to prevent, hinder, or delay the 
exécution of the treaty stipulations, or obstruct their opération, which, 
v.27F.no.2— 13 
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it is saîd, is équivalent to obstructing its exécution, and therefore of 

obstructing the exécution of a law of the United States." If this be 
so, then the acta eharged constitute an offense against the United 
States under this section as well as under section 5519. I am offi- 
cially informed that 13 persons hâve just been indicted under this sec- 
tion in one of the districts of this circuit. But it seems to me that 
the aets are not so manifestly within the provisions of this section 
and section 5508 as within section 5519. 

The spécifie questions now presented are questions of too vast con- 
séquence to be finally determined by a subordinate court. The peace 
and good order of the Pacific coast, and the honor and good faith of 
the nation, are involved, and require that the question should be at 
once presented to and promptly decided by the suprême court of the 
United States. The suprême court, in U. S. v. Flarris, supra, says: 
"Proper respect for a co-ordinate branch of the government requires 
the courts of the United States to give efïect to the presumption that 
côngress will pass no act not within its constitutional powers. This 
presumption should prevail unless lack of constitutional authority to 
pass the act in question is clearly demonstrated." Page 635. If 
there be any doubt, then, as to the constitutional authority of côn- 
gress to pass section 5519, in its présent comprehensive form, so far 
as it embraces the spécifie facts disclosed in this case, which bave 
not yet been considered by the suprême court, or as to the applica- 
bility of the observations of the suprême court, in relation to separat- 
ing the constitutional from the unconstitutional parts of the act, to 
the spécifie facts now presented, — the only point upon whicb I en- 
tertain any doubt, — the doubt should be resolved, especially in this 
court, in favor of the validity of the statute in this particular, and 
the question be referred at once to the suprême court to be authori- 
tatively determined. 

As there is doubt in my mind upon the point suggested, under the 
authorities as they now stand, I shall, for the présent, and for the 
purposes of this case, rule against the petitioner, remand him to the 
custody of the marshal, and dismiss the writ. I do not désire, how- 
ever, to be considered as finally determining the question in such 
sensé that it will not be open for reconsideration, should the question 
be again presented in other cases before an authoritative décision can 
be had in the suprême court. 

My associate, though with doubt and hésitation, dissents from the 
rulings made, and a certificate of opposition of opinion will be made 
if either party desires it, and a writ of error to the suprême court 
allowed. In view of the circumstances, and of the doubts entertained, 
should a writ of error be taken the prisoner will be allowed to go at 
large on his own recognizance until the décision on appeal; and in 
case the writ is presaed to an early hearing, it is suggested that the 
government do not prosecute other similar cases arising under the 
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Eevised.Statutes, especially such as hâve already arîsen, until an 
authoritative décision can be had. 

Let the writ be dismissed, and tiie prisoner remanded to the eus- 
tody of the marshal. 



Jeffribs, Adm'r, r. Laueie.* 

(OireuH Court, B. B. MUaowi. March 81, 1886.) 

Attorney AT La-w— CoNTBMPT— Failurk TO Obe? Order TO Pat Over Monbit 

COLLBCTBD. 

An attorne^ who disobeys an order to pay overto his client money collected 
in a suit instituted in this court, may be disbarred and committed to Jail for 
contempt.* 

At Law. 

For a report of the opinion of the court upon motion for an order 
to compel Mr. Laurie to pay over the money collected for Mr. Jeffries, 
administrator, see 23 Fed. Eep. 786. 

T. B. W. Crews, for plaintif. 

Joseph S. Laurie, pro se. 

Brewer, J., (orally.) A brief statement of the preliminary facts in 
this case is important. The firm of Crews & Laurie were employed 
to prosecute a claim on a life insuranoe policy, which they did in this 
court, and in the suprême court of the United States, with protracted 
litigation. Before any décision vras finally reached by the suprême 
court, Mr. Laurie, as one of the firm, compromised the claim of the 
insuranoe company, and received the sum of nine thousand and odd 
dollars. No part of that was paid to the plaintiff, but ail retained 
by himself . He retained half of it on the claim that there was a con- 
tingent fee of one-half belongingto the firm. He retained the other 
half on the ground that there were unsettled partnership transactions 
between himself and his partner, and that his partner, upon a settle- 
ment, would be reallyowing him, and ought to pay this money to the 
plaintiff, who was his relative. 

On the twenty-fourth day of April, 1884, two years ago nearly, the 
administrator filed a pétition in this court for a rnle on défendant to 
pay over the entire sum of $9,000. On the third of May a rule was 
issued against the défendant to show cause why he should not pay 
over this money as prayed, with leave to plaintiff on the incoming of 
the answer to move in respect thereto in 10 days. June 2, 1884, 
leave was given to the défendant until the next day to answer. On 

^Eeported by Benj. P. Kez, Esq., of the St. Louis bar. 
'See note at end of case. 
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the third of June, 1884, the answer was filed, settingup, asi said, the 
claim that one-half belonged to the firm as a contingent fee; and, 
second, thèse jpartnership transactions between himself and bis former 
partner, Mr. Crews. The case stood then before the court, upon va- 
rious applications and discussions, for nine months or so, and until 
March 25, 1885. During those months sometimes counsel on one 
side would corne in and sometimes counsel on the other, and there 
seemed to be great disagreement between them as to the state of thecase. 
On March 25, 1885, in an endeavor to put the matter in such shape 
that there could be a full inquiry, leave was given to the petitioner to 
traverse the answer within three days. Ten days was given to the 
défendant to file affidavits in support of bis answer, and ten days 
thereafter to the plaintiff to file counter-affidavits. On March 28th, 
within three days, a replication was filed by the plaintiff. On April 
lOth défendant filed bis affidavits. On April 24th plaintiff filed his 
affidavits. On April 29th the case was submitted to the court. On 
May 1, 1885, 11 months ago, an order was made on the détendant to 
pay within 90 days into the registry of this court the sum of $4,635.50, 
that being the half conceded to be due to the petitioner. The matter 
has stood without further action from that time to this, — 11 months. 
The money has not been paid into court. An application was made, 
and on that application an attachment was issued against Mr. Laurie 
on yesterday; and in response to that, his reply is that he has under- 
stood that Mr. Crews, bis former partner, has settled with the admin- 
istrator, and paid him that balance. No testimony is offered to sup- 
port that. He further says that he expects to contest this final or- 
der, and to pursue remédies which tbe law gives to him for setting it 
aside. But nothing has been done during thèse 11 months. 

In the case In re Paschal, decided in 10 Wall. 491, by the suprême 
court of the United States, which was a proceeding against counsel 
of that court, the court uses this language: 

"The application made for an order on the respondent to pay money into 
court is in tlie nature of a proceeding as for a contempt. Tlie application is 
based upon the power which the court has over its own officers to prevent 
them from, or punish them for, committing acts of dishonesty or impropriety, 
calculated to bring contempt upon the administration of justice. For such 
improper conduct the court may entertain summary proceedings by attach- 
ment against any of its officers, and may, in its discrétion, punish them by 
fine or imprisonment, or discharge them from the functions of their offices, 
or require them to perform their professional or officiai duties under pain of 
disch;irge or imprisonment. The ground of the jurisdiction thus exercised is 
the alleged misconduct of the offlcer. If an attorney hâve coUected money 
for his client, it is prima facie his duty, after deducting his own costs and 
disbursements, to pay it over to sucli client, and lus refusai to do this, witli- 
out some good excuse, is gross misconduct and dislionesty on his part, calcu- 
lated to bring discrédit on the court, and on the administration of justice. 
It is this misconduct on which the court seizes as a ground of jurisdiction to 
compel him to pay the money in conformity with his professional duties. 
The application against him in such cases is not équivalent to an action of 
debt or assumpsit, but is a quasi criminal proceeding, in which the question 
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is not merely whether the attorney has received the money, but whetbw ha 
bas acted improperly and dishonestly in not paying it over." 

There was a claim in this case of a contingent fee of one-balf, — a 
claim disputed. In respect to that claim the court took no action, 
but as to the one-half wliich was confessedly due to the plaintiff, the 
court held, and I hâve no question but what it held rightly, that it was 
no excuse to the attorney who received the money for not paying it 
over that he had an unsettled partnership dealing with his former 
partner in the praetice of the law The party who received the money 
in this case, upon whom lay the primary duty of paying it over, 
was this défendant. He could not make his client suffer by reason 
of any quarrel with, or even wrong committed on the part of, bis for- 
mer partner. That duty he must discharge, and then, in appropriate 
proceedings, settle any controversies whioh he has with his former 
partner. It was upon that basis that the order was made. Ninety 
days was given for a compliance with the order. Eleven months hâve 
passed. This proceeding has been pending two years. Some time 
prior thereto the money was collected. Unpleasant as the duty is in 
such case, I know of but one way for a court to act, and that is to act 
firmly. 

The défendant will be adjudged guilty of contempt of court, and 
the order will be that his name be stricken from the relis of this court, 
and that he be debarred from practicing in this court; and, further, 
that he be committed to the jail of this city for the period of 90 days. 

NOTE. 

For a fuU discussion of the question of disbarment of attorneys, the grounds there- 
for, and proceedings in, etc., aee In re Wall, 13 Fed. Eep, 814, and note, 820-823. 

The suprême court may disbar an attorney for misconduot in fraudulcnily appro- 
priating his client's money collected by him. In re Treadwell. (Cal.) 7 Pac. Kep. 
724; People v. Cole, 84 111. 327; Kepler v. Klingensinith, 50 Ind. 434; People v. Pal- 
mer, 61 111. 255. 

An attorney maybe debarred for fraudulently and falsely representing that his cli- 
ent's money lias not been collected, in order that he may retain the same. Slemmer 
V. Wriglit. (lowa.) 6 N. W. Eep. 181. 

In Ee Temple, (Minn.) 23 N. W. Eep. 463, a note was sent to an attorney for collec- 
tion, and the attorney, without the knowledge or consent of his client, agreed with 
the maker of the note that if she would board his law partner that he wonld crédit 
her with the aniount on the note. The attorney having failed to account to his client 
for the amouut thus collected, was sospended from praetice for six months. 
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Jepfbibs, Adm'r, v. Latjeib.* 

{Circuit Court, E. D. MmovH. April 2, 1888.) 

1. Attoiotbt AT Law— DisBARMBNT FOU Failubb to Obet Osdbb to Pat Oves 

MONBY COLIiBCTBD FOB CLIENT— MOTION FOR EbEBAHINO OvBRKULBD. 
3. CONSTITUTIONAL LAW — IMPBISONMBNT FOB DbBT — CONTBMPT — AtTOBNBT AND 

Client. 

Imprisonment for contempt in failing to obey an order to pay over money 
coUected for a client is not " imprisonment for debt," within the meaning of 
section 16 of article 3 of the constitution of Missouri. Lack of money is no 
excuse in such cases. 

At Law. Motion for rehearing. For previous opinions herein, 
see 23 Fed. Eep, 786, and ante, 195. 
r. B. W. Crews, for plaintiff. 
J, S. Laurie, pro se. 

BfiEWEB, J., (orally.) There is one other matter which I must dis- 
pose of this morning, and that is the motion for rehearing in Jeffries 
V. Laurie. There are two questions presented: 

One, whether, under the circumstances of the case, there should 
hâve been any order punishing for contempt. Counsel has filed two 
briefs, arguing that it is, as the case now stands, praotically no more 
than an attempt to ooUect a debt by the process of imprisonment, 
which is forbidden by your constitution. He says, "Hère is an order 
for the payment of money, and the party has not the money with 
which to comply with the order, and therefore the court punishes by 
imprisonment simply for f ailure to pay money in accordanoe with the 
order." I think counsel misapprehend the situation. The punish- 
ment is not technically and simply for a disobedience of an order, 
standing byîtself, for the payment of money. The matter lies deeper 
than that. This proceeding is based upon the fact that counsel has 
collected money, and failed to pay it over to his client, and the order 
which waa made for payment is simply an adjudication of the exist- 
ence of the prior wrong. If it had been shown that counsel coUect- 
ing money had been robbed of it, or had lost it by means beyond his 
control, of course no peremptory order for payment would hâve been 
made. The fact that the order was passed is upon the idea that there 
had been prior misconduct in not paying over ; so this is not to be 
treated as an attempt to coUect a debt by imprisonment, but as a 
summary proceeding resting wholly upon the fact of the professional 
misconduct of the attorney in collecting money belonging to his client, 
and appropriating it to his own use. The order was simply one step 
in the proceeding. 

The other matter is this : Waiving the question of the power of the 
court to punish for a contempt, it is insisted that the order disbar- 

'Eeported by Benj. F. Rex, Esq., of the St. Louis bar. 
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ring was beyond the scope of this proceeding, and beyond the power 
of the court in this proceeding. My attention was oalled to two or 
three cases decided by the suprême court of the United States, in ad- 
dition to the one to which I referred day before yesterday. 

First, let me say that tbeoase, Z« re Paschal, 10 Wall. 491, which 
I referred to, and on which I based my order, was a case exactly 
parallel witb this. The motion in the Paschal Case was for an order 
on Paschal to pay to the clerk of the court, for the benefit of the state 
of Texas, the sum of forty-seven and odd thouaand dollars in gold, 
alleged to bave been collected by him in certain litigation. To that 
motion défendant answered, admitting the receipt of the money, but 
setting up the grounds under which he retained it ; and upon that 
motion, precisely like this, the court, by Mr. Justice Bradley, with- 
out any dissenting opinion, says, that "for such improper conduct the 
court may entertain summary proceedings against any of its offioers, 
and may, in its discrétion, punisb them by fine or imprisonment, or 
discharge them from the functions of their offices." 

The case of Ex parte Bradley, 7 Wall, 3(54, was this: Joseph H. 
Bradley was, as alleged, guilty of contempt of the criminal court in 
the District of Columbia. One of the judges of the suprême court 
held that criminal court, so proceedings were commenced in the su- 
prême court of the District of Columbia to punisb bim for that con- 
tempt, but the suprême court of the United States held that the su- 
prême court of the District of Columbia had no jurisdiction of a con- 
tempt against the criminal court of the District, and tberefore that 
the charge made was one which the suprême court of the District of 
Columbia could not entertain; and, further, that that being the only 
matter charged in the complaint, the court had no power to disbar 
Mr. Bradley. 

In the case of Exparte Robinson, 19 Wall. 505, the grand jury of the 
Western district of Arkansas reported to the court that a witness, 
when subpœnaed, had fled, and that he said that be was advised to 
do so by Mr. Eobinson. Upon the report of the grand jury the court 
ordered an attachment against Mr. Robinson, and he being brougbt 
up and called upon to answer, declined to answer, and the court dis- 
barred him. The suprême court set that aside, holding that the spé- 
cifie charges against bim wei-e not such as to justify the action, and 
that, while the court might punisb for misconduct in open court, (in 
the return to the writ of mandamus it was stated that Eobinson said 
he would not answer, and spoke in a loud and disrespectful tone,) 
yet the power to punish for contempt simply was limited to fine and 
imprisonment. But that does not in any manner limit or qualify this 
décision in Re Paschal, although it holds that the proceeding for dis- 
barment is a separate matter. 

In the case of Ex parte Wall, 107 U. S. 265, S. G. 2 Sup. Ct. Eep. 
569, Wall was charged, by an order entered of record, witb conduct 
unbecoming an attorney. It appeared that he had been guilty of no 
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misconduct as an attorney. The matter whieli was charged and 
proved against him was that he had joined a mob that had taken a 
man out and hung him, and he contended that the court had no 
power to punish him as an attorney, or disbar him for misconduct 
not as an attorney, but misconduct affecting his gênerai charaeter as 
a citizen; that if he had been guilty of any wrong in that respect, he 
should hâve been prosecuted by indictment, and, if convicted of an 
offense against the criminal law, then, and only then, could he be dis- 
barred. The suprême court, with a vigorous dissent, sustained the 
order of disbarment, holding that, although the conduct was not con- 
duct as an attorney, or in his charaeter as an attorney, yet it was 
conduct of such a nature as that showed he was not fit to be an attor- 
ney, and that no previous indictment and conviction were necessary. 

But that throws no light upon this question, for there there was a 
distinct charge, and the sole inquiry was as to the sufficiency of the 
charge. Now, in this case, there was a distinct charge of the very 
misconduct which the suprême court, in Re Puschal, says is ground 
for removing an attorney. To that charge, stated in full and filed 
upon the records of this court, there was an answer, foUowed by in- 
quiry and adjudication. It seems to me that it cornes plainly within 
the décision in Re Paschal; and while, of course, it is not a pleasant 
thing for the court to do, and reluctantly I take cognizance of any 
motions of this kind, yet I think the good name of our profession re- 
quires action. It would be a severe criticism upon our profession if 
clients were advised, by the failure of the court to act, that their coun- 
sel could keep their money beeause of a quarrel between themBelves. 

The pétition for rehearing will be overruled. The order will be 
that the party may go on bail for the period of 10 days, upon giving 
bond in the sum of $2,000 for hia appearance at the end of that 
time; the imprisonment, unless the order therefor be set aside by 
the suprême court, to commence at the expiration of the 10 days. 



United States v. White and another.* 
{Circuit Court, B. D. Missouri. March 29, 1886.) 

1. COtTNTERFBITraa — COTJNTBRFBITrNO SboUKITIBS DP FOEBIGN NATIONS — LAW 

OF Nations. 

Counterfeiting the securities of a foreign nation is an offense against the 
"law of nations," within the meaning of section 8 of article 1 of the constitu- 
tion of the United States. 

2. Samb. 

It is not necessary, in order to malje a statute providing a punishment for 
an offense against the law of nations valid, that it should describe the offense 
as being one against that law. 

^Eeported by Benj. F. Eex, Esq., of the St. Louis bar. 
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3. SAME — AOT TO PhEVBNT CotTNTEBPEITUfG SECtTBITIES OP FOEBIGH QOTEEIÎ- 

MEN'TS. 

Section 6 of the act of May 16. 1884, entitled "An act to prevent and pon- 
ish counterfeiting within the United States of notes, bonds, or other secori- 
ties of foreign governments, " ia valid. 

4. Statutes— Construction. 

That construction should be placed on the language of a statute -which will 
uphold, rather than that which would defeat it. 

Indictment for Counterfeiting Treasury Notes of the Empire of 
Brazil. Motions to quash, and in arrest. 
William H, Bliss, for the United States. 
Herring & Kelley and Joseph G, Lodge, for défendants. 

Bbbwer, J., {orally.) In the cases of the United States against 
Joseph H. White and another there are motions to quash certain in- 
dictments and motions in arrest. The question presented in tbem 
is as to the validity of an act entitled "An act to prevent and punish 
counterfeiting in the United States of uot33, bonds, or other securities 
of foreign governments." The power of congress to pass Buch an act 
is claimed under section 8 of article 1 of the constitution, which 
gives to congress power "to define and punish piracies or félonies 
committed on the high seas, and offenses againsjt the law of nations." 

Now, in respect to matters of dealing between this country and 
foreign nations, the gênerai government is the single représentative 
of our people. No state can enter into any treaty or compact what- 
ever with any foreign nation. The powers the states bave are over 
their own eitizens, in local matters. In respect to ail matters af- 
fecting our relations, or the relations of our eitizens, with foreign 
nations, the gênerai government is the single représentative. It 
alone takes cognizance withii. our territory of any infraction of the 
law of nations. "International law" is a term which has not, as yet, 
perhaps, been fully and aceurately defined, or rather the spécifie 
matters to which it may extend, and its scope may not be fully 
settled. It includes the entire body of obligations which one nation 
owes to another, in respect to its own conduct or the conduct of its 
eitizens towards other nations or their eitizens. Of course, in early 
times, when nations lived in a state of Chinese seclusion, the spécifie 
matters to which international law was applied wero practically few, 
but as commercial dealings, travel, and intercourse increased between 
them, thèse spécifie matters largely increased, and will increase the 
nearer the nations come together. The doser the world cornes to a 
récognition of the poet's dream of "the parliamént of man, the fédér- 
ation of the world," the wider will be the scope of international law. 

Now, foreseeing ail thèse possibilities in the future, the framers of 
our constitution gave to congress the power to define and punish 
offenses against the laws of nations. Judge Stobï, in the case of 
U. S. v. Smith, 5 Wheat. 163, said : 

"Offenses against the law of nations cannot, with any accuracy, be said to 
be completely ascertained and decided in any public code recognized by tLe 
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consent of nations. In respect to félonies committed on the high seas, and 
offenses against the law of nations, there is a peculiar fitness in giving tho 
power to deflne as well as to punisli, and there is not the slightest reason to 
doubt that thèse considérations liad very great weight in producing the 
phraseology in question." 

Now, does the counterfeiting of securities of a foreign nation corne 
within the reach of international law ? I put the question to counsel 
in the argument : "If this nation should itself engage in the business 
of counterfeiting the coin or securities of a foreign nation, would not 
that be treated as an infraction of the law of nations, — acasushelli?" 
and counsel very promptly responded that it would. Well, if the act 
of the nation in counterfeiting would be an infraction of the law of 
nations, similarly the act of the citizens of that nation in counter- 
feiting the same securities would be an infraction. 

One of the latest utterances in the matter of international law is 
the work of David Dudley Field, who prepared a draft of a code 
therefor, and in bis "Outlines of an International Code," second édi- 
tion, page 626, he recognizes the offense in question as coming within 
the description of offenses against the law of nations, by declaring 
that every person commits a public offense who, within the jurisdic- 
tion of a nation a pa'rty to the Code, forges, among other things, any 
public security issued, or purporting to bave been issued, under the 
authority of any nation, for the payment of money or delivery of 
property." Surely it would be a gross infraction, as it seems to me, 
of the law of nations to turn this nation into a counterfeiting shop 
for the securities of the world. It is true, the constitution déclares 
as one of the main objects of its existence "to, promote the gênerai 
welfare," and counsel urged that that was limited to the gênerai wel- 
fare of the people of this oountry. Concède tbat, but in a moral 
sensé it certainly promotes the gênerai welfare of our citizens to see 
that they do not engage in the business of counterfeiting any valid 
security; and in a pecuniary sensé, as my Brother Teeat well said 
in our consultation, the counterfeiting of foreign securities may work 
a direct injury to our own citizens. Take the case at bar. Suppos- 
ing thèse securities had been perfected and placed on the market 
hère, and some one, taking a trip to Brazil, had invested in them, 
and then, on visiting Brazil, found to his dismay that they were ail 
counterfeit. Such citizen ot this country would be the pecuniary 
sufferer; so that both in the highest moral sensé and in the lowest 
pecuniary sensé, it is true that the gênerai welfare of this country is 
promoted by putting a stop to the counterfeiting of any securities. 

Our statutes are full of laws designed to prevent wrongs done by 
our citizens to foreign nations, or citizens thereof ; some punish the 
forming of insurrectionary expéditions hère with a view of invading 
foreign nations, and thus tend to préserve the péace and harinony 
between nations. Indeed, în the famous Alabama case, the basis of 
our claim against the English government was not that it had organ- 
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îzed expéditions to prey upon our commerce, but that it had not 
exercised due précautions to prevent its citizens from.thus trespass- 
ing upon our commerce. Surely, the counterfeiting of the securities 
of a foreign nation is one of those things which would tend to inter- 
rupt the peaceful relations between two nations, as well as to tres- 
pass upon the property rights of individuals and nations. 

We neither of us bave any doubt but that congress has the power 
to punish such offenses. And while congress is given the power to 
define and punish, it is not necessary, in order to make a valid stat- 
ute, that, upon the face of it, it name the acts denounced as offenses 
against the law of nations. It is enough if it describes the act, and 
denounces it with punishment, and that the act in its nature comes 
within the scope of international obligations. 

Further, as a second point, counsel insisted that this sixth section 
of this statute, under which thèse indictments were framed, was 
void, in that it does not incorporate and embrace a déclaration of a 
fraudulent intent, and by its letter punishes the printing and engrav- 
ing of any instrument of the likeness and similitude of a foreign se- 
curity, or any part of it. Counsel said, would it be possible that a 
man could be guilty of a crime who put upon a mère badge or page of 
a book a single portion of one of the designs found upon a foreign 
security ? Well, we are to place that construction on the language 
of a statute which will uphold, rather than that which will defeat, 
the act. The title of the act interprets its scope, — "An act to pre- 
vent and punish counterfeiting within the United States." A thing 
may sometimes be within the letter and not within the spirit of a 
statute, and therefore without the statute; and sometimes it may be 
within the spirit, and not within the letter, and still included in the 
statute; and this, even in criminal cases. It is unnecessary to 
speculate about such a case as counsel suggests. Hère the indict- 
ment présents a copy of the security, and charges that it was en- 
graved and printed with an intent to defraud. This brings it within 
the spirit and letter of the statute. 

I think that objection should be overruled. The motions to quash 
sAid in arrest will both be overruled, and the cases remanded to the 
district court for further proceedings. 
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HoE and others v. Knap and others.* 
(OircuU Court, N. B. lUinois. March 32. 1886.) 

1. Patents foe Inventions — Printing-Machines. 

Letters patent No. 269,159, of December 12, 1883, to Luther C. Crowell, for 
a sheet-delivering mechanism for printing-machines, construed, sustained aa 
to the sixth claim, and Jield infringed. 

2. Samb. 

So far as appeared from the proaf in this case, Crowell was tlie flrst to su- 
perimpose the sheets, as they f ollow each other from a web printing-press, by 
causing them to travel in différent pathways of equal lengths, and to stop or 
retard the advance sheet until the following sheet or sheets is or are brought 
abreast of it, when they move at a common rate of speed to a point where 
they come together; and he is therefore entitled to protection against the use 
of équivalents by others. 

3. Samk — RicnABD M. Hob Patent, No. 211,848, Pebkuakt 4, 1879, Folding- 

Machines. 

Infringement was charged of the flfth claim of this patent, whîch was for 
"the combiuation of brake-arma, rest-blocks, and supporting carrying-tapes, 
substantially as describcd. " IJeld, the tr e construction of this claim required 
that the folding blade or rollers, described by the patent, be read into thia 
claim, and that under this construction the défendants did net infringe. 

4. Same. 

The défendants did not use the stoppmg or retarding device of the patent 
for the purpose it described, and they had the same right as patentée to tako 
another élément from the older art, and use it in combination with the élé- 
ments he described, for another purpose, in their machines. 

5. Same— VoiD Reissue. 

The flrst claim of the Hoe & Tucker patent (reissue No. 8,801, of July 15, 
187J) printing-machines is void because an unwarranted enlargement of the 
original patent, which was granted December 1, 1868, and of the flrst reissue, 
which was granted May 30, 1871. 

6. Same. 

The second claim of the original of the Hoe & Tucker reissue sued on, and 
the corresponding claim of the first reissue, included the Aies or piling mech- 
anism described; but the flrst claim of the rei^isue sued on does not, and it 
is therefore void. 

7. Same— Patentability. 

In view of the prior state of the art, the court doubted whether this patent 
was not void for want of patentable novelty. 

8. Same — Practiob — Injunction. 

Where the owner of a patent had never made, used, or sold to others to be 
used, the invention covered by the patent, an injunction, in the Intcrlocutory 
decree, against its use by an infringer was refused, on his giving bond to se- 
cure any damages which might be awarded on final hearing. 

9. Samb— Patentée must Use or Else Permit Otheks to Use. 

A patentée is bound either to use the patent himself, or allow others to use 
it on reasonable and équitable terms. 

In Equity. 

Offield é Towle and Munson é Philipp, for complaînants, (B. F. 
Thurston, of counsel.) 

West dû Bond, for défendants. 

Blodgett, J. Complainants, by this bill, seek an injunction and 
accounting for the alleged infringement by défendants of three patents 

' Edited by Charles C. Linthicum, Esq., of the Chicago bar. 
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owned hy complainants; the first being patent No. 269,159, granted 
December 12, 1882, to Luther C. Crowell, for "a sheet delivering 
mechanism for printing-niachines ; " the second being patent No. 211,- 
848, granted to Eichard M. Hoe, on Pebruary 4, 1879, for "an im- 
provement in paper-folding machines;" and the third being reissued 
patent No. 8,801, granted to coroplainants as assignées of Eichard 
M. Hoe and Stephen D. Tueker, July 15, 1879, for an "improvement 
in printing-machines;" the original patent having been granted De- 
cember 1, 1868. AU thèse patents, it is averred in the bill, hâve 
been duly assigned to complainants, and no question is made as to 
the title to oither patent. 

The Crowell patent is for a device whereby the sheets issuing suc- 
eessively from a web printing mechanism are brought together so 
ihat one may overlie the other. In modem newspaper printing it is 
found désirable to make a paper of eight or more pages, and as the 
sheets of four pages eaeh pass successively from the printing rollers 
the problem is to cause one or more of the sheets following the first 
to overtake and be laid upon the first, so tha' wben they reaoh the 
folding mechanism they will be folded together as one product. In 
the spécification it is said : 

"The invention consista, broadly, in causing tlie rear sheet or sheets, dur- 
ing some portion of its or their travel tlirough the delivery mechanism, to 
inove at a greater speed tlian the advance slieet, so that the sheets shall be 
caused to overlap eaeh other, and eventually be ituposed upon one another in 
proper register." 

This inventer was not the first who superposed one sheet upon an- 
other before they reached the folder, as prior inventors had accom- 
plished the same resuit, one device being such an arrangement of 
tapes and rollers as to cause the first sheet to travel by a longer path- 
way, while the following sheet took a short pathway, and overtook the 
first at the point where the respective pathways came together. An- 
other device caused the first sheet to be stopped and held upon a cyl- 
inder until one or more following sheets had been brought up and 
placed upon the first, when the cylinder roUed forward and delivered 
the sheets one upon the top of the other. The distinguishingfeature 
of the Crowell device is that the sheets areconducted by pathways of 
<^qual length, and that after the first sheet bas passed into its sepa- 
rate pathway, it is either held stationary, or its motion retarded, un- 
til the following sheet bas got abreast of it in its own pathway, when 
the holding or retarding device releases the first sheet and they move 
on together to the point where their pathways unité, when the second 
sheet is brought on the top of or superposed upon the first sheet, from 
whence they proceed to the folder, where they are folded together 
into a paper of eight pages or more, aecording to the number of sheets 
brought together. The éléments of this device are two or more path- 
ways of equal length, formed of tapes and rollers properly arranged 
for that purpose; a switch located attbe entranee to thèse pathways. 
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automatically operated, so as to direct the first sheetin the pathway 
where it is to be detained or retarded, and the foUowing sheet, when 
but two are to be brought together into the pathway, where it will 
run without obstruction; and a retarding device which consists of two 
rollers with portions of their surfaces eut away, so arranged that as 
the first sheet passes between them it will be held still, or its motion 
slowed, until the following sheet in the other pathway arrives abreast 
of it, when the first sheet is released, and the two move at a common 
speed to a point where the pathways unité. 

The patent contains seven claims, but infringement is charged only 
as to the sixth, which is as follows: 

"The combination with a séries of pathways of equal lengths, of means for 
guiding the successive sheets into différent pathways, and means for retard- 
ing the speed of tlie advance sheet until the following sheet is abreast thereof, 
substantially as described. " 

The défenses as to this patent are (1) that the patent is void for 
want of novelty ; (2) that Crowell is limited by the prior art to the 
spécial devices shown in his patent, and the défendants do not use 
thèse devises; (3) that défendants do not infringe. 

As to the first défense, I think the only conclusion from the proof 
in the record is that Crowell was the first to superpose the sheets as 
they follow each other from a web printing-press by causing them to 
travel in différent pathways of equal lengths, and stop or retard the 
advance sheet until the following sheet or sheets is or are brought 
abreast of it, and they then move at a common rate of speed to a 
point where they come together. Other machines had carried sheets 
in pathways of unequal length, whereby the advance sheet, traveling 
by a longer route, reached the point where the two pathways met at 
the same time with the following sheet, which took a short road, 
whereby one was laid upon the other; but none had accomplished 
the work of superimposition by sending the sheets which were to be 
laid together on pathways of equal lengths, before Crowell's inven- 
tion. It is true that machines older than CroweU's device, and used 
for various purposes connected with the work of printing and deliv- 
ering printed sheets, directed the sheets in différent channels or path- 
ways by means of switches, and the record also shows older devices for 
slowing or stopping the movement of sheets; but none of them show 
an organization of parts like CroweU's to do the work of superposing 
by the same means, and I think there can be no doubt that it re- 
quired inventive genius to so arrange thèse parts as to perform the 
desired work, at the time Crowell entered the fieid. After he had 
produced his combination of co-acting parts, it may be very easy to 
find ail thèse parts or éléments separate in the older art, and, per- 
haps, doing in some older machines just what each separate élément 
of CroweU's combination does in his machine, — that is, switches di- 
recting the sheets alternately into différent pathways, and brakes or 
brake-rollers holding back or retarding the movement of a sheet in itb 
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pathway ; because Crowell did not invent swîtches nor patLways for 
sheets, formed by roUers and tapes, nor retarding devices, but he 
brought them together to co-operate in producing a reault which had 
not been produced before by the same éléments ; and it is no answer 
to his claitn as an inventor to say that the same resuit had been pro- 
duced before by some of the éléments of his combination acting with 
others, but in a substantially différent way. 

The two parts of the second point of défense may well be consid- 
ered together. Défendants contend that their machines do not con- 
tain two pathways, and hence that they do not infringe. Their ma- 
chine shows an organization of parts whereby the sheets, as they 
leave the common pathway which brings them from the printing roll- 
ers, are directed, by the opération of what ia called a "dividing fin- 
ger," alternately "over and under" a small relier and plate or bar. 
This roller and bar keep the upper tapes lifted from the lowev, and 
aid the tapes in carrying the sheets over the roller and bar, and as 
the roller does not quite touch the lower tapes, it does not interfère 
■with or retard the sheets passing under it. A rock-shaf t is provided 
with fingers, which are made to fit against the bar or plate to hold 
the rear end of the advance sheets until the following sheet bas 
caught up with it, and at this point to release the detained sheet, and 
allow the two to move on together. This description is given by one 
of the défendants, Mr. Kahler, of the construction and mode of opéra- 
tion of défendants' machine. What he calls the "dividing fingers," 
which are located at the entrance to this pathway, are nothing more 
nor less than a switch substantially identieal in its structure and 
opération with Croweil's switch, "16." Its function is to "direct the 
advancing sheets over and under the roller and plate or bar." This 
roller divides Mr. Kahler's pathway into two pathways ; the sheets 
which go over the roller and bar take one pathway, and those which 
go under the roller and bar take the other pathway. It is true the 
pathways are doser together than those shown in Croweil's arrange- 
ment, and are formed with a less number of tapes and rollers, but 
they are separate ways, nevertheless, and are intended to and do en- 
able the following sheet to corne along-side of or abreast of the ad- 
vance sheet, which raust be done by one sheet being deflected into a 
différent pathway from that taken by the other. 

The diameter of the roller and bar measures the distance between 
those pathways; one sheet goes over and the other under the roller. 
When the tail or rear end of the advance sheet reaches the bar or 
plate it is caught between the fingers of the rock-shaft and the plate, 
and held there until the following sheet bas passed under the roller 
to a point directly underneath the first, when the first sheet is re- 
leased, and the two proceed together, their paths uniting immediately 
beyond the bar which has separated them, The rock-shaft, with its 
fingers arranged to be brought down upon the bar or plates, so as to 
catch the advance sheet and hold it until the following sheet over- 
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takes it, is, as appears by the proof, a known équivalent for the cut- 
away rollers used in the Crowell patent. Indeed, a rock-shaft with 
fingers is but a roller with ail of its periphery eut away except the 
fingers; and there can be no doubt that the défendants' rock-shaft 
does in the défendants' machine just what is done by the cutaway 
rollers of the Crowell machine, and no more. So, too, the roller 
which divides the pathway of the two sheets, and over and under 
■which the switch directs the sheets as they reach it, is an adjunct to, 
and forms a part of, the pathway in place of some of the tapes shown 
in the Crowell machine; but this does not make any substantial différ- 
ence, because a roller for that purpose only takes the place of other 
devices shown by Crowell. It therefore seems to me that the de- 
fendants' machine embodies the entire éléments of Mie Crowell de- 
vice, — the switch, the two pathways of equal lengths, and the mech- 
anism for detaining the advance sheét until the foUowing sheet in its 
own separate pathway bas been broiight along-side or abreast of it, — 
and thèse respective éléments perform the same function and no 
other in the défendants' machine that are performed by the cor- 
responding éléments in the Crowell device. It therefore seems to me 
that the allégation of infringement is fuUy sustained by the défend- 
ants' own description of the structure and mode of opération of their 
machine, nor do I find, in a large mass of prior patents and devices 
shown in the record, any device or combination which should limit 
the Crowell patent to the spécial devices shown therein; that is, that 
he must be confined to just such a switch, and just such a detaining 
device, as he shows, and is not protected against known équivalents 
for those parts. On the contrary, I conclude, as I hâve already said, 
that he was the first to combine thèse éléments and produee the 
given resuit, and is therefore entitled to protection against the use of 
équivalents by others. 

This being a combination of old devices for the purpose of pro- 
ducing a given resuit, we must look from the claim back into the de- 
scription of the patent as found in the spécification and drawings for 
the éléments of the combination which produce the resuit, and a réf- 
érence to this description shows clearly the éléments for guiding the 
successive sheets into différent pathways, and the means for retard- 
ing the advance sheets which the inventer intended to employ, and 
also several variations to produce modified results. In other words, 
what is covered by the claim is made entirely clear by the spécifica- 
tions and drawings, and this claim of the patent is amply sufficient, 
under the rule laid down in Silsby v. Foote, 14 How. 218, and Fay v. 
Cordesman, 109 U. S. 408, S. C. 3 Sup. Ct. Rep. 236. 

It is urged, however, that the claim as stated does not cover the re- 
suit, — that is, the superposing of one sheet upon another, — as it leaves 
the sheets to go where they may after the second bas been brought 
along'side of the first. But it seems to me a sufficient answer to this 
part of the argument to say that both the Crowell and the défendants' 
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machines are organized for the same purpose, — to bring the ebeeta 
abreast of each other for the purpose of being superposed. If défend- 
ants, after bringing their sheets toge^her, did not superpose them, and 
did not bring them abreast of each other for that purpose, but for 
some other purpose, and sent them off in différent -ways, there might 
be much more force for the défendants in this branch of the argu- 
ment; but they do what Crowell does, and for the same purpose, and, 
as I am compelled to find, with bis identical means. 

The Hoe patent, No. 211,848, is for a "folding-machine." The 
inventer says : 

"My invention relates to folding-machines, suppliée! at ahigh rate of apeed 
with sheets to be folded, and particularly to that class of folding-machines 
adapted to work in conjunction with a perfected printing-press, which prints 
from a web of paper, cuts it into sheets of proper size, and delivers them as 
rapidly as eut and printed. Where thèse sheets pass directiy into a folding- 
machine, they move with such velocity that great difiiculty is experienced in 
arresting them in such relation to the folding mechanism as to be folded acj- 
curately, upon a given line, without buckling. The object of my invention 
is to overcoraè this difiiculty, and it consists in sheet-controlUng mechanism 
Ijy which the movement of the sheet with respect to the folding mechanism 
is so governed as to secure its position in relation to the folding mechanism 
at the time when said folding mechanism opérâtes to double it, as will be 
more fuUy hepeinafter described and claimed." 

He then describes a rest-block placed just over the tapes under 
which the sheet passes, located directiy over the folding roUers, and 
the rock-shaft with brake-arms, and the vibrating fingers attached, 
arranged so as to be brought to bear against the rest-blocks by a 
movement of the shaft ; and as the sheet is brought rapidly under 
the tapes it is caught at the rear end by the action of the rock-shaft 
between'the brake-arms and the rest-blocks, and its progress either 
retarded or wholly stopped, whereby the buckling or wrinkling of the 
sheet by bringing its forward end at a high rate of speed against the 
stop is prevented. 

The défendants are charged with infr'nging the fifth claim of this 
patent, which is as follows: (5) The combination of brake-arms, rest- 
blocks, and supporting carrying-tapes, substantially as described. 

Without taking time to analyze ard discuss the large amount of 
tegtimony, both of experts and as to the prier art, which bas been 
put into the record, I am of opinion that the true construction 6f this 
claim requires that the brake-arms, rest-plates, and carrying-tapes 
are to co-operate with the folding-blades or rollers. In otber words, 
that the folding-blades and rollers are to be read into the claim; and 
under this construction the défendants do not infringe, as the only 
place whore they sfop or retain their sheets is in the double pathway, 
for the purpose of superimposition. This stopping or retarding dé- 
viée in this patent is not used by défendants in their machine for the 
same purpose as used by Hoe in bis patent ; and as stopping or slow- 
ing déviées by means of brake-arms and rest-blocks, and by nipping 
V. 27F.no. 2 — 14 
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roUers, was old in the art at tbe time of the Hoe patent, and he toob 
and used it as one of the éléments of his combination, the défendants 
tiad the same right to take it from the older art, which had become 
public property, and use it for àny other purpose in tbeir machines. 

The Hoe & Tucker patent, No. 8,801, is for a device where flat, 
single sheets are fed into a cylinder printing-press from two tables, 
and after being printed are conducted by means of a switch into dif- 
férent pathways, so that the sheets are delivered alternately from 
opposite ends of the machine. At the time the original patent was 
granted, in December, 1868, a difficulty had been encountered by the 
fast presses then in use in delivering the printed sheets as rapidly as 
they could be printed, and the purpose of this device was to furnish 
two Aies to the press, so as to divide the work of laying off the printed 
sheet between the two Aies. In order to supply the two Aies, two 
pathways or roiites were arranged, with tapes and roUers, and the 
stream of sheets, as they issued from the printing rollers, was divided, 
each alternate sheet going to one, and the foUowing going to the 
other, end of the machine, and to the Aies at those ends. The 
patentées describe the device and its purpose in their speciAcations 
as foUows : 

"This invention consists, malnly, in a inechanism whereby sheets are suc- 
cessivelj' carried onward for dellvery, with whicli co-operate automatically 
moved switches, that operate to direct alternate sheets conveyed within their 
range of action into separate conducting channels. It also embraces the com- 
bination with said vibrating switches of cylinders constructed of separate 
pulleys placed on a cominon shaft." 

They then described the construction of parts of the mechanism, 
and the opération of the printing devices, and say : 

"In the manner above described, the sheets of paper are taken alternately 
from the feeding-tables by the sarae feeding-in mechanism, aotliat the machin- 
ery can be carried at the desired velocity to print sheets on both sides as 
fast as tlie said sheets can be presented by operatives from the two feeding- 
tables, 20, 30. * * * Tlie sheets of paper will be delivered from such a 
printing-machine too rapidly to belaid in one pile by the mechanism usually 
employed for that purpose, and known as the ' fly,' as such mechanism has 
heretofore applied." 

They then proceed to describe the means by which the sheets as 
printed are alternately guided into différent channels so as to deliver 
to Aies located at each end of the mechanism, and say: 

"In this way the sheets of paper are taken and alternately delivered in 
opposite directions, so as to be separated, wliich sheets may be delivered in 
two piles alternately, on one and then on the other side, either by two sepa- 
rate tiy-frames, or the équivalent thereof, a double-acting fly-frame." 

The reissued patent contains Ave claims, of which only the Arst is 
alleged to be infringed, which is as foUows: 

"(1) The combination with a sheet-conducting mechanism, whereby sheets 
are successively carried onward for dellvery; of automatically moved switches, 
that operate to separate alternate sheets, and direct them into separate con- 
veying channels, — ail substantially as described." 
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The complainants insist that the device covered by tliis daim îs 
found in the défendants' machine; that is, that défendants' machine 
shows the sheet-conducting mechanism by which the sheets are suc- 
cessively carried forward for delivery, and automatio Bwitches that 
direct the altemate sheets into separate channels. 

Several grounds of défense are interposed by the défendants, but, 
from the view which I take of this patent, I do not deem it neeessary to 
consider thetn atall. The first défense isthat this claim of the reissued 
patent is void, because it is not found in the original patent, but is 
an enlarged and différent claim from any found in that patent. It is 
contended by the complainants that the claim now under considéra- 
tion is substantially the same as the second claim of the original 
patent. This old second claim reads as follows : 

"(2) Separating the sheets by mechanism, substantially as described, so 
that they would be delivered in ftles, substantially as set forth and specifled. " 

This patent was reissued May 30, 1871, as reissue No. 4,400, and 
in that reissue the second claim was stated as follows: 

"(2) Separating or changing the direction of printed sheets of paper, so 
that they rnay be automatically piled in two or more piles, or in more than 
one pile, by mechanism constructed and operating substantially as described." 

The apparent object of this reissue was to correct, so far as this 
claim was concerned, a clérical error in using the word "files" instead 
of "piles." It will be seen that in the second claim of both the orig- 
inal and the first reissue the claim is for something more than chang- 
ing the direction of the printed sheets of paper ; but they must be 
ehanged so that they may be automatically piled in two or more piles, 
which provision necessarily required the claim to include the Aies or 
other devices for piling the sheets at the ends of the machine. By 
the reissue now under considération, which was made July 15, 1879, 
the whole idea of piling, or any other purpose in which the Aies or 
any other device is used, is left ont, and the claim covers simply 
a sheet-conducting mechanism in combination with automatically 
moving switches that operate to separate altemate sheets, and direct 
them into separate conveying channels. The proof shows that this 
patent was applied for in June, ] 864, at which time folding devices in 
connection with fast printing-presses were little used, if known; but 
the printed sheets were delivered from the Aies to be folded by hand. 
In the progress of the improvements upon printing mechanism thèse 
folding devices became an essential attachment to ail fast-operating 
presses, and the évident purpose of the reissue of 1879 was to make 
this first claim cover any device by which the sheets were directed by 
àutomatic switches into différent channels, whether for the purpose 
of being delivered to Aies or to be carried to the folding mechanism. 
At ail events, it seems very clear to me that this reissue is an enlarge- 
ment of the original claim, and even of the second reissue, because I 
think there can be no doubt that the second claim of the original and 
first reissue included the Aies or piling mechanism. I am therefore 
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of opinion that this reissue is void, under the rules of the suprême 
court in Miller v. Bridgeport BrassÔo., lOéU. S. 350; Mahn v. Har- 
wood, 112 U. S. 354; S. G. 5 Sup, Ct. Rep. 174; Wollensak y. Beiher, 
22 Fed. Eep, 651. 

It may, also, I think, b« well donbted whether this patent is not 
void for want of novelty. The proof shows, and the claim in question 
in fact admits, that automatically moved switches, for the purpose 
of directing sheets into différent channels, were old at the date of this 
patent; and that a switch organized and arranged to change the di- 
rection of the sheets of paper alternately as they came from the print- 
ing-press into différent channels could not be made the subject of a 
patent in combination with those channels, except where some spécifie 
resuit or purpose was obtained thereby. The switch might operate to 
drop the sheets in différent piles as they fell from the press, or tbrow 
them into shutes, or even into différent channels, but unless it did 
something more than merely throw them into différent channels for 
the purpose of being conveyed away or delivered at différent points, it 
would hardly seem to be a patentable arrangement, in view of the 
state of the art. I therefore conclude that the défendants infringe 
the sixth claim of the Crowell patent, as alleged in the bill, and that 
they do not infringe the Hoe patent, No. 211,848; and that the first 
claim of the Hoe & Tucker reissue No. 8,801 is void. 

The proof on the application for a preliminary injunction was to 
the effect that the complainant, the owner of this patent, had never 
used it, and never constructed a printing-press with the Crowell device. 
The argument is that the owner of this patent was a very large manu- 
facturer of printing-presses ; that they did not manufacture and keep 
printing-presses in stock, but only make them to order; and that they 
hâve received no order as yet to make a press containing the Crowell 
device. The question, therefore, arises whether the court will grant 
an injunction in favor of the owner of a patent who bas not, after a 
reasonable time, put it into use, against another who is using it. I 
think, under a patent whioh gives a patentée a monopoly, he is bound 
either to use the patent himself or allow others to use it on reason- 
able or équitable terms, and as I refused an injunction on the mo- 
tion before the hearing, I shall refuse an injunction in the interloc- 
utory decree, and allow the défendants to continue to use the pat- 
ent on their giving bond as they hâve heretofore. 

A decree may be prepared accordingly. 
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Bteam-Gatjge & Lanteen Co. ». Mbyrosœ.* 
(Circuit Court, E. D. Missouri. March 29, 1886.) 

1. Patents fob Intentions— Infringembn'iv—E8toppbi/—Judgments. 

Where, in a suit for the infrinçement of a patent, the bill is dismissed be- 
cause of f ailure to show any infnngement, the decree dismissing the bill will 
not estop the plaintiff, or his assigna, from again suing the same défendant foi 
infringing the same patent. 
a. Same. 

In order to make a judgment available as a technical estoppel in a case, it 
must appear by the record of the prier suit that the particular coutroTersy 
sought to be concludèd was necessarily tried and determined. 

In Equity. Plea in bar. 

Hough, Overall ê Judson and E. S. Jenny, for complainant. 

Edward J. O'Brien, for défendant. 

Brewer, J., (orally.) In the cases of Steam-gauge é Lantern Go. 
T. Meyrose there are pleas of a former adjudication. The pleas 
Bet ont that in 1880, in an action between the assignors of thèse 
plaintiffs and this défendant, a decree was entered dismissing the 
bill on the merits, and it is contended that that is an adjudication 
and estoppel against thèse bills. The complainants allège in this bill 
their patent, and that the défendants at this time and since that de- 
cree bave been making lanterns whioh are an infringement upon 
their patent. How far can that decree on the merits, dismissing the 
bill, estop thèse complainants? 

The estoppel must be certain. In the case of Russell v. Place, 94 
TJ, S. 606, Mr. Justice Field closes his opinion in thèse words: "Ac- 
cording to Coke an estoppel must be certain to the very intent, and 
if, upon, the face of a record, anything is Isft to conjecture as to 
what is necessarily involved and decided, there is no estoppel in it 
when pleaded, and nothing conclusive in it when offered as évi- 
dence." The same doctrine is af&rmed by a multitude of courts, 
quotations from whose opinions are found in the brief of the plain- 
tiiï. I give a few of them : 

In Hooker v. Huhbard, 102 Mass. 245, is this language : 

"The court are of opinion that upon the facts hère presented the learned 
judge erred in extending the doctrine of estoppel by former judgment to the 
decree stated. Estoppels of this description are attended with qualifica- 
tions vvhich must be strictly observed. ïhey are conclusive only as to facts 
which were directly put in issue and determined in the former suit. If the 
pleadings présent several distinct propositions of fact, the judgment is not 
conclusive upon any one of them, unless it appears from the record or 
aliunde that the issue upon which it was rendered was upon that proposi- 
tion." 

The same doctrine was laid down by the suprême court in Pocket 
Co. V. Sickles, 6 Wall. 580, the court, by Mr. Justice NeiiSon, saying: 

' Rcport^d by Benj. F. Kez, Esq., of the St. Louis bar. 
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" Wlien a Judgment is used in pleading as a technical estoppel, or Is relied 
on by way of évidence as conclus ive per se, it must appear by the record of 
the prior suit that the particular controversy sought to be concluded was 
neoessarily tried axiA âël&cmvaQù . * * * But even when it appears from 
the intrinsic évidence that the matter was properly within the issue con- 
troverted in the former suit, if it be not sliown that the verdict and judg- 
ment necessarily involved its considération and détermination, it wiÙ not 
be concluded." 

Also, in Burlen v. Shannon, 99 Mass. 203 : 

"It is lawf ul to reason back from a judgment to the basia on which it stands, 
upon the obvions principle that where a conclusion is indisputable, and could 
hâve been drawn only from certain premises, the promises are equally indis- 
putable w^ith the conclusion, but such an inference must be inévitable, or 
it cannot be drawn. ïhese we understand to be limitations of the rule, 
aecording to ail well considered authorities, ancient and modem. " 

Now, what was necessarily involved and decided in that former 
decree ? The bill in that case alleged the patent, that the défend- 
ants were making lanterns, and that those lanterns were an in- 
fringement on the patent. There was a gênerai decree dismissing 
the bill upon its merits. Was it necessarily involved and decided 
that the patent was void ? Might not the décision hâve been that 
the défendants were making no lanterns ? Would not the decree 
necessarily hâve been dismissing the bill upon the merits, if there 
had simply been a failure to prove that the défendants were making 
lanterns ? Now, if it is uncertain upon the face of the record as to 
what was in fact settled and decided, how can it be said that the de- 
cree bars this suit? Of course, the extent to which a judgment or 
decree is certain varies very much, whether it is for the plaintiff or 
the défendant. Were I to bring an action for trespass, averring 
title and possession of a pièce of real estate, and a trespass on it by 
the défendant, and obtain judgment, it would be necessarily involved 
and decided therein that I had the title and possession ; for other- 
wise I could not hâve obtained such a judgment. But on the other 
hand, if the judgment were in favor of the défendant, it would not 
be necessarily involved and decided therein that I had no title, be- 
cause the décision might hâve been upon the ground that no trespass 
was proven. 

The famous case of Outram v. Morewood, 3 East, 346, in which 
Lord Ellenbokough wrote an elaborate opinion, illustrâtes this. 
There a party sued in trespass, averring title to a mine, and trespass 
by défendant, and obtained judgment. In a subséquent action Lord 
Ellenbokough held that the title to the mine was necessarily in- 
volved and decided, and therefore it was an adjudication. But if 
the judgment had been in favor of the défendant, it might hâve been 
either on the ground that plaintiff had no title to the mine or that 
there had been no trespass. There is practical good sensé in that. 
Take the case that I put of a suit in trespass. It would be a ter- 
rible outcome if, after judgment in one case in favor of the défend- 
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arit, it shoiild be held that title and possession were adjudicated 
against me, and that I oould ne ver thereafter maintain any action of 
trespass against him, no matter what subséquent trespasses he might 
commit. 

Tlie suprême court of the United States in two cases in 94 TJ. S., 
— one of Bussell v. Place and the other of Cromwell v. Coiinty oj Sac, 
— hâve, in elaborate opinions, disoussed this question, and laid down 
the rule as bas been stated. The case of Cromwell v. County of Sac 
■was this : A party brought suit upon coupons, averring that the bonds 
were valid; that he was a honafide holder. Judgment went against 
him. He subsequently sued upon the bonds of the same séries, and 
coupons taken from the same bonds as the coupons in the prior suit, 
averring that he was the hona fide holder, and that the issue was 
valid, and the suprême court, with one dissenting voice, afiEirmed that 
the prior judgment was no bar. Bo, in the case of Russell v. Place, 
9é U. S. 606, a party in an action at law for damages for infringe- 
ment of a patent recovered. Afterwards, he brought a suit in equity 
on the same patent, and the court held that the former judgment was 
not an adjudication, and did not estop the défendant in the equity 
suit for an injnnotion and accounting, because the validity of the pat- 
ent was not necessarily involved in the prior case, except in respect 
to the claim which was the basis of recovery. There were two claims 
in the patent. A patent might be valid as to one claim and invalid 
as to the other. The sum and substance of it is that an estoppel 
must be certain to the very intent, so that if, upon the face of the 
record, anything is left to the conjecture as to what was necessarily 
involved and decided, there is no estoppel in it when pleaded, and 
nothing conclusive in it when offered as évidence. 

Further, if we are to look beyond the face of the decree in this case, 
and gather what light we can from the opinion that was expressed 
upon the demurrer to a bill of review of the former decree relied on, 
we find, from the language of my brother Treat, who decided that 
case, that the décision was upon the ground that the parties had failed 
to prove that the défendant made any lanterns. He says plaintiffs 
offered no proofs, and had none taken, tending to show any infringe- 
ment by the défendants, and hence the court was bound to dismiss 
the bill. "It was not necessary for it," says the court, "to inquire 
into the validity of the plaintiS's patent, because if such patents were 
valid, no évidence that the détendants had infringed fchem was of- 
fered." It is true, he says, if he had gone into the question of the 
validity of the patent he would possibly bave decided the same way, 
but that was not the basis of the décision. We are therefere oon- 
strained to hold that the pleas are not good. 

Pieas overruled, and défendants ordered to answer by Maj rules. 
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HOBNIB V. HOYLB.' 

(Oireuît Court, S. J). Missouri. March 34, 1886.) 

Patents for Invention— Sale — Action — Inpkingement. 

The fact that the çurchaser of a patented machine bas been sued as an In- 
fringer by third parties, and put to expense in making défenses, is no défense 
to a suit by the vendor on the contract of sale, even where that contract pro- 
vides that indemnity bonds shall be given the vendee, and none bave been 
furnished. 

At Law. Suit for damages for breach of contract. Motion to 
strike eut part of answer. 

ïhe allégations of the answer as to the guaranty, and contract to 
give an indemnity bond, referred to in the opinion of the court, are 
as follows: 

"Furtlieranswering herein, thls défendant says tliat, in and by the terms 
of said contract sued on in tliis action, it is provided and stipulated tliat the 
plaintiff herein should personally guaranty the validity of the patents under 
wliich said macliine was made, and tliat he would furnish to tiiis défendant 
indemnity bonds to save him hannless in the event of any litigation from 
the use of said Exeelsior Electric Light plant, which plaintiff * * * 
agreed to furnisli to chis défendant under the terms of said contract; and this 
défendant says that plaintiff herein * * * has wholly failed * * * 
to furnish to this défendant any indemnity bond or bonds. " 

The other material facts are sufficiently stated in the opinion of 
the court. 

George D. Reynolds, for plaintiff. 
Dyer, Lee & Ellis, for défendant. 

Brewbe, J., (orally.) In the case of Home agaînst Hoyle there is 
a motion to strike eut parts of the answer. The pétition allèges a 
contract to place an electric plant in a building in this city, the per- 
formance of the contract, non-payment of part of the purchase money, 
and an assignment of the contract to the plaintiff. The answer in 
one défense avers that it was a part of the contract that the con- 
tractor should furnish an indemnifying bond, guarantyingagainst ail 
infringements, and that that bond was not given. Of course that 
states a perfect défense. It further allèges that since the putting of 
the plant in the building two suits hâve been commenced for infringe- 
ment, and are pending, and that the défendant has been put to the 
expense of employing counsel to défend those suits. The motion is 
to strike out this last défense. Obviously, it should be sustained. 
If no bond was given, there is a perfect défense. If there was no 
stipulation for a bond, then it is immaterial whether défendant has 
been sued or not. If a bond was given, the remedy of the défendant 
is on that bond. Non constat, that neither the contractor nor the 

•Keported by Benj. F. Rex, Esq., of the St. Louis bar. 
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plaintiS were parties to that boijd or liable on it, and the averment 
présents simply an immaterial matter for traverse and testimony. 
The motion will be sustained. 



Halliday and others v. Covel.* 
{Cvrcuit Court, N. D. lUinois. March 32, 1886.) 

1. Patents fob Inventions— Infringement—Saw-Sharpenino Machines. 

Claims 12, 13, and 14, of reissued letters patent No. 10,252, granted December 
5, 1882. and the fourth claim of patent No. 254,869, granted March 14, 1882, for 
improvements in saw-sharpening machines, construed, and held infringed. 

3. Samb— Equivalents. 

The only défense in this case was non-infringement; and while it was true 
that defendant's mechanism was not an exact copy or reproduction of the 
patentedmachines, and there was a noticeable display of ingenuity and skill in 
an attempt to évade the patent, hdd, that defendant's mechanism worlted out 
the same résultas complainants', and by substantially the same means_, using 
équivalent parts to perform the functions perf ormed by the complainants' 
construction. 

In Equity. 

G. L. Chapin, for complainants. 

Pliny B: Smith, for défendant. 

Blodgett, J, Complainant, by this bill, seeks an injunction and 
accounting for the alleged infringement of reissued patent No. 10,- 
252, granted December 5, 1882, to complainant, as assignée of W. 
L. Covel, for "an improvement in saw-sharpening machines," and 
patent No. 254,869, granted March 14, 1882, to William H. Halli- 
day, for "an improvement in saw-sharpening machines." As to the 
reissued patent, the original was granted May 11, 1876, but the in- 
fringement is only alleged as to claims 12, 13, and 14 of the reis- 
sue, which are substantially the claims found in the original patent. 

As to the Halliday patent. No. 254,869, infringement only of the 
fourth claim is charged. The bill in terms also charges the infringe- 
ment of patent No. 222,386, granted December 9, 1879, to W. L. Co- 
vel, and assigned to complainant; but this charge in the bill was not 
pressed, and no claim was made under it at the hearing. Both pat- 
ents in controversy pertain to machines for sharpening saws, in which 
the saw and the grinding wheel are brought in contact automatically. 
It is shown by the proof that saw-sharpening machines were used be- 
fore any of thèse devices were invented; butitis eontended by com- 
plainant that a difficulty was encountered in ail the older machines 
from the f act that as the teeth in the same saw are not of equal length, 
therefore no reliable automatic adjusting feed had been obtained be- 

'Edited by Cliarles C. Linthicum, Esq., of the Chicago bar. 
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fore the Covel patent, and that the chief merit of this devioe is in 
overcomiiig this dif&culty, and in making a mechanism -which shall 
automatically sharpen the teeth of the saw, without further attention, 
by bringing the teeth in contact with the grinding wheel. The chief 
feature of the Covel device is the latch-feed, by which the pawl or dog- 
feed acts upon the tooth of the saw next after the one to be ground, 
to bring the tooth to be ground in contact with the grinding wheel, 
and the claims of the patent in controversy hère ail refer to this feat- 
ure of the mechanism, and the parts by which it is operated. Thèse 
claims are : 

" (12) The combination of the latch-feed, i, and screw-threaded pivoted boit, 
0, and a suitable guide, as shown, and for the purpose described. (13) The 
combination of a sliding-block and screw-rod, d, lever, e, piston, /, and crank- 
shaft, g, as and for the purpose set forth. (14) The combination of a latch- 
feed with a pivoted lever, j, pitman k, rock-shaft, o, crank m, m, tappet, j>, 
and crank, l, as and for the purpose described." 

The spécial features of the Halliday patent, No. 254,869, are an os- 
cillating device which opérâtes, with a tilting f rame, to bevel the edges 
of the saw-teeth during the sharpening process, and a continuons cam, 
which co-operates with the tilting frame, and the oscillating support 
to the grinding wheel, to secure the movement by which the beveling 
is done. The claimof this patent in controversy is the fourth, which 
is as foUows: 

" (4) The tilting frame, 2, 3, 4, and m, in combination with the continuous 
cam, l, a supporting frame, 16, and m, a wheel,/, with the feed devices, s,r, 
t, and X, as and for the purpose specified." 

The only .défense relied upon is non-infringement. After careful 
considération of the proofs, I am satisfied that the defendant's ma- 
chine embodies in its construction and mode of opération the prin- 
ciple of the reissued Covel patent as to its feeding device, and the 
Halliday patent as to its mechanism for tilting the grinding wheel. 
It is true the defendant's mechanism is not an exact copy or repro- 
duction of the machines described in the patent. There is, in fact, 
as there often is in infringing machines, a noticeable display of in- 
genuity or skill in attempting to évade the complainants' patent, but 
the defendant's mechanism works eut the same result as the com- 
plainants', and by substantially the samo means, using équivalent 
parts to perform the functions performed by the éléments of the com- 
plainants' construction. 

There may be à decree prepared finding the défendant infringes 
the two patents as charged, and for an accounting. 
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Butler and othera v. Steckel and others.* 
(Circuit Ootirt, K D. Illinois. March 22, 1886.) 

1. Patents for Inventions— Bketzel-Cdtters. 

Letters patent No. 274,264, granted March 20, 1883, to Butler, Barhart A 
Crawford, for a bretzel-cutter, is void for want of patentable novelty. 

2. Same. 

The prior art disclosing the use of flat dies for cutting dough into varlous 
forma, such as the letter"B" and character "&," and provided with scrap 
passages and expelling studs, held, that there was no patentable novelty in 
the dies of the patent, which were simply modified to eut dough into the 
shape of a hand-made bretzel, and combined with the old expelling studs. 

3. Same— BxPERiMBNT— Mechanical Skill— Invention. 

Although the production of the patented device may hâve required study, 
effort, and experiment, Jield, that only mechanical skill was required to pro- 
duce it, and hence that there was no invention. 

4. Same— Invention, what is not Evidence op. 

The mère fact that others in trying to accomplish a given object had long 
Wandered by the wrong path, is not évidence that invention was required to 
accomplish what patentée did by taking the direct path. 

6. Same — Miîrit op Patentées. 

The merit of thèse patentées seems to hâve been in overcoming a préjudice 
against machirie-made goods, and not in the invention of any radically new 
process for making the goods by machinery. 

Frank Baker, Edson Bros., and Hill de Dixon, for complainanta. 
Banning é Banning, for défendants. 

Blodgett, J. This is a bill for an injunction and accounting by 
reason of the alleged infringement of letters patent No. 274,264, 
granted March 20, 1883, to the oomplainants, for a "Bretzel-cutter." 
In their spécifications the patentées say : 

"This invention relates toan improvement in moulds or dies for stamping 
or cutting out bretzels, liaving for its object more especially to cause the 
product or bretzel to hâve the appearance of a Iiand-raade bretzel; and it con- 
sista in the peculiar construction of the mould or die to effect this resuit, and 
otlier détails of construction, substantially as hereinafter more fullysetforth. 
* * * In carrying out our invention, we construct tlie die after the fash- 
ion or con9guration of the ordinary bretzel, in its gênerai shape." 

The bretzel has heretofore been chiefly made by roUing out a strip 
of dough, and bending it into nearly a semi-elliptical or heart shape, 
and erossing the ends, and laying them upon the outer rim of the 
circle. This form leaves, of course, three interior openiugs, and in 
cutting the bretzel fromthe sheet of dough as it passes underthe cut- 
ter provision must be made for the interior scrap which is eut from 
the dough, and this is done by having an opening extending through 
the plate and cutting dies so that the interior scrap is carried oJÏ 
through the tubes connected with thèse openings. 

The patent contains three claims, as follows : 

'Edited by Charles C. Llnthicum, Bsq., of the Chicago bar. 
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(1) A flat die for cutting bretzels, havîng tlie bow, a, the loop a', ii', the 
interraediate twisted portion and the end, a?, a*, and provided with the cen- 
tral creaser, a', the side creasers, c^ a^, and the end creasers, a^, a', project- 
ing into the bow, substantially as shown and described. (2) In a bretzel 
cutter the combination of the die, A, perforated as described for the réception 
and passage of the scraps, and for the expelling studs, F, with said studs, 
theguide-rod, G, the base, B, provided with feet or projections, 6', the spring, 
6, perforated plate, D, and the hand-piece, E, substantially as shown and de- 
scribed. (3) A flat bretzel-shaped die, havingthreeoff-bearing internai scrap 
passages or channels, and perforations for the expelling studs, in combination 
with the expelling studs, substantially as shown and described. 

The défenses are (1) that the devicehas no patentable novelty; (2) 
prior use. 

The proof shows that it is old in the art connected with the prép- 
aration of food, to eut crackers, cookies, and cakes of varions sorts into 
many shapes, includiug the shapes of animais, and shows the use, for 
at least 10 years before the application for the patent in question, of 
dies in bakeries for cutting cakes in the shape of the capital letter 
"B" and the character "&, " with two or more scrap passages; and 
with dies of this character in public use, I cannot myself see any pat- 
entable novelty in the dies of the patent. They are simply made to 
eut a pièce of dough in the shape of a hand-made bretzel, while the 
dies oîïered by the défendant as anticipating the complainants' dies 
eut pièces of dough into forms corresponding with the letter "B" and 
character "&" from which the internai scrap must be removed. Thèse 
old dies also show expelling studs, by which the eut figure is expelled 
or pushed out of the dieafter beingcut, performingthesame function 
that is performed by the expelling studs in the patent. It is true, 
I doubt not, that it required considérable mechanical skill to make a 
die which would eut a bretzel from dough so as to imitate a hand- 
made bretzel, because the hand-made bretzel is somewhat clumsily 
shaped, as the parts are bent, twisted, and laid upon each other, and 
It was undoubtedly a matter requiring some study, effort, and experi- 
ment to make the shape of the die correspond with the external for- 
mation of the bretzel. This, however, seems to me notto involve in- 
vention, but mère mechanical skill. The cutter might be compelled 
to experiment some, — that is, out several dies, — but that is not in- 
vention. 

The proof also shows that a large number of persons, before thèse 
patentées, had attempted to make a machine which would eut bret- 
zels, and considérable money and time seems to hâve been expended 
in efforts to produce such a machine; but the noticeable thing in re- 
gard to ail thèse early efforts was the fact that most of those engaged 
in them were trying to draw out and twist the dough by machinery, 
rather than to eut or stamp dough from a flat sheet, while others 
were endeavoring to eut them with dies set in revolving cylinders; 
and as soon as the idea of cutting the dough from a flat sheet was 
conceived the difficulty seems to bave vanished, and success followed 
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the effort, as the only change made was to adapt the old letter dîes 
to the shape of a bretzel. Why men should hâve groped so long in 
the effort to make a bretzel-cutter or bretzel-machine, with the ordi- 
nary cake cutters before them, it is difficult tô understand, but the 
proof shows that they did so; but I cannot see that the mère fact 
that others were so long -wandering by the wrong patli is any évi- 
dence that it requires invention to accomplish what has been done 
by taking the direct path pursued by thèse patentées. AU they had 
to do was to make the die, and adopt the old form of cutting diea 
used in bakeries for many years; and the resuit seems to bave been 
accomplished. It seems to me, from the proof, that inasmuch as 
the bretzel is an article of time-honored history in the German coun- 
tries, connected to some extent with the older religions observances 
of those people, and intimately with their pj?ssent social enjoyments, 
that in the first efforts atmakingthem by machinery it was assumed 
that they must in every respect simulate those made by hand or they 
would not be acceptable to the public; that they must not only sim- 
ulate them in appearance, but the manipulation of the dough must 
be substantially the same as in those made by hand; but when the 
machine-made bretzels were introduced to the public, and aceepted 
in place of the hand-made article, the problem was solved; and the 
merit of thèse patentées seems to me to hâve been in overcoming a 
lixed préjudice in favor of the hand-made goods rather than in in- 
venting any radically new process for making the sanje goods by ma- 
chinery. 

The finding will be that the patent is void for waut of novelty, and 
the bill dismissed. 



KiEBY V. Thambs & Meksey Ins. Co., Limited. 
(District Court, E. D. Wisconsin, April, 1886.) 

1. Marine Insubancb— Insuker's Liabilitt to Uninsubbd Part Owntîr for 

Negligbncb. 

Where an insurer has insured the interest of a half owner of a vessel; and 
the vessel was stranded during a voyage; and snch half owner requests the 
insurer to render her assistance; and the insurer sends an agent to the vessel 
with instructions "to render such assistance as is necessary;" and such half 
owner notifies the insurer that he abandons his interest in the vessel to the 
insurer; and such agent, with the aid of the master, crew, and such half 
owner, move the disabled vessel to aharbor; and afterwards, without further 
orders from the insurer, such agent, the master, and crew, with the aid of such 
part owner, attempt to navigate the vessel to her home port, which is also 
her port of destination; and during the voyage the vessel is lost: held, that the 
insurer is not liable to the owner of the uninsured half interest in the vessel 
for her loss, and is not, as to him, chargeable with négligence. 

2. Samb — RiGHT DP Part Ownbb to Abandon undbb Insurance Polict. 

Where a policy of Insurance on the interest of a part owner of a vessel pro- 

'Reported by Russell H. Ciirtis, Esq., of the Chicago bar. 



222 FEDERAL REPORTER. 

vides that the insured shall not hâve a right to abandon unless the amonnt. 
which the insurer would be liable to pay under an adjustment as of a partial 
loBS, wonld exceed half the amount insured, nor unless the insurer would re- 
ceive a perfect title to the subject abandoned, intimaied, that a notice of aban- 
donment by the insured to the insurer, bef ore the f acts which aflect the right 
to abandonment are ascertained, does not constitute an abandonment under 
the policy. 

8. Same— Abandonment by Part Ownbr does not Afpect Co-ownees— IIas- 
tek's Dutt. 

Abandonment by one part owner of a stranded vessel of his interest in tho 
vesael to the insurer of auch interest does not aiïect the interest of other part 
owners, nor the master's control over the vessel, so far as their interest is 
concerned. 

4 Same— Agencv— ExTENT or Wbecking Mastbb's Atjthoritt from Insukbb. 
Authority by an insurer to a wrecking master to render "necessary assist- 
ance" to a stranded vessel does not confer on auch agent any authority to ac- 
cept an abandonment of a part owner's interest, nor authority to navigate the 
disabled vessel to her home port after having once moved her into a harbor. 

6. Same— Weight dp Evidence Essbntial to Recovbry. 
Libelant must, to recover, clearly prove his case. 

Markham é Noyés, for libelant. 

Van Dyke é Van Dyke, for respondent. 

Dyer, J. The libelant, Kirby, and one Ebert, were owners of the 
schooner Arab, a vessel engaged in lake navigation, each owning an 
undivided one-half interest. Ebert was managing owner, and his in- 
terest was insured in the sum of $2,000, under a policy issued by the 
respondent Company. The libelant's interest was uninsured. About 
the first November, 1883, the vessel was stranded near the harbor of 
St. Joseph, Micbigan. The master, Capt. Charles Starke, immedi- 
ately telegraphed to Fitzgerald & Co., the local agents of the insur- 
ance company, at Milwaukee, that the vessel was ashore, and request- 
ing assistance. Fitzgerald & Co. at once telegraphed Crosby & Dim- 
ick, gênerai agents of the company at Buffalo, sayingthat help could 
not be sent from Milwaukee, and that it could be better obtained in 
Chicago. Crosby & Dimick then forwarded a dispatch to the agents 
of the company in Chicago to send Martin Blackburn to the vessel, 
"to render such assistance as was necessary." Blackburn was imme- 
diately engaged, and proceeded to St. Joseph. He procured a tug 
and pumps. Part of the cargo was removed from the vessel, and 
placed on the pier, and within a few days she was got off, and was 
taken into the port of St. Joseph. Ebert and the master and crew 
of the vessel took part in the wrecking opérations. On the sixth of 
November, and before the vessel was got off the beach, Ebert sent a 
telegram to the Buffalo agent, stating that he abandoned his interest 
in the vessel to the Insurance company. This telegram was written 
by Blackburn for Ebert. On the same day Ebert sent a similar tel- 
egram to Fitzgerald & Co., the local agents at Milwaukee. The 
proofs show that the Buffalo agents never received the telegi-aphio 
notice of abandonment alleged to hâve been sent to them by Ebert ; 
but Fitzgerald & Co., on the receipt by them of notice of abandon- 
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ment, forwarded it by mail to the Buffalo agents, who receîved it 
some time after the 6th. The sohooner was taken into the harbor at 
St. Joseph, probably on the 9th. Sails were put under her to stop 
her leaks and keep her afloat, and some portion of that part of the 
cargo which had been previously taken off was placed again on board, 
Ebert and the master and crew took part more or less in this work. 
Milwaukee was the home port of the vessel, and was the port of des- 
tination of both vessel and cargo when she was driven ashore. On 
the evening of the lOth the tug, with Capt. Blackburn on board, took 
the vessel in tow, accompanied by her master and crew and a suffi- 
cient force to keep the pumps in opération, and set out for Milwaukee. 
The voyage was prosecuted successfully until about 4 o'clock the fol- 
lowing morning, when the vessel became suddenly water-logged, and 
was lost. This suit is now brought by the libelant, Kirby, to recover 
from the Insurance company the value of his one-half interest in the 
vessel, on the ground that in thèse transactions Capt. Blackburn was 
the représentative and agent of the company, exercising control over 
the vessel ; that he was guilty of gross négligence in attempting to 
take her across the lake when she was in an nnseaworthy condition, 
and that in conséquence of such négligence she was lost. 

I cannot doubt that Capt. Blackburn, in his opérations for the relief of 
the vessel, and down to the time when she was taken into the port 
of St. Joseph, was acting as the représentative of the insurance com- 
pany. This appears outside of testimony which was objected to, 
such as his own statements on the subject, which I rule incompétent. 
He went to the scène of the wreck at the instance of the gênerai 
agents of the company who designated him specially for the employ- 
ment, and he was accordingly employed by the local agents in Chicago 
to render such assistance to the vessel as was necessary. The insur- 
ance company was interested in the rescue of the vessel, because it 
had issued a policy covering Ebert's interest; and ail parties seem 
to bave co-operated in the service, for the purpose of protecting from 
loss the interests of the respective parties, inoluding that of the libel- 
ant, Kirby. 

It seenis to me, also, that after Crosby & Dimick received from 
Fitzgerald & Co. the notice of abandonment sent in the form of a 
telegram by Ebert, on November 6th, the insurance company might 
very properly, so far as Ebert's interest was concerned, assert the 
right to look after and protect that interest. Whether it was a tech- 
nieal abandonment, under an absolute right to abandon, is doubtful. 
The policy provided that the insured should not bave a right to 
abandon, unless the amount which the insurer would be liable to pay 
under an adjustment as of a partial loss should exceed half the 
amount insured; nor was any abandonment to be valid unless it 
should be efficient to convey to, and vest in the insurance company 
an unincumbered and perfect title to the subject abandoned; and the 
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faets bearing upon thèse conditions in thé policy, and whioh affected 
the right to abandon, were not then ascertained. 

I regard it extremely doubtf ul whether, under any authority Black- 
burn had from the Insurance company, he could act for the company 
so as to make it liable for the conséquences of bis négligence, after 
the vessel was brought into the port of St. Joseph. He was a wreck- 
ing master. His instructions were simply to go to the assistance of 
the vessel; and when he got her off the beach, and safely into port, 
it would seem that his authority ceased, and that, without further 
authority, what he might thereafter do, especially if he proposed to 
take the vessel, in a disabled condition across the lake, would be 
done upon his own responsibility, so far as the company was con- 
cerned. In a case like this, where it is sought to charge one party 
with damages resulting from the négligence of another, it ought 
clearly to appear that the act out of which the alleged liability 
springs was within the scope of the latter's authorized employment. 
The company does not appear to hâve given Blackburn any author- 
ity to take possession of the vessel, or to do anything with her except 
to assist in relieving her from the immédiate extremity she was in. 
He had no authority to accept an abandonment, He received no 
instructions from the company to take her out of St. Joseph harbor, or 
to take her to any other port for repairs. If the détermination of the 
«ase turned upon this question, I should be strongly disposed to hold 
that after the wrecking service was completed, and the vessel brought 
into port, Blaekburn's relation to the company, as its représentative, 
ceased, and that in what was subsequently done he aeted on his own 
responsibility, and rather in the capacity of an independent salvor 
than as the agent of the company. 

Even if Blackburn were to be regarded as the company's agent, act- 
ing within the scope of his employment, down to the time the vessel 
was lost, it is not altogether clear that such négligence was imputa- 
ble to him in attempting to take the vessel to her port of destination 
as would make the company liable for her loss. If he acted in good 
faith, but erred in his judgment as to the success of the undertaking, 
it might not foUowthat such error of judgment alone should involve 
his principal in a liability to damages, the same as if the loss had 
heenoccasioned by positive négligence. The law does not judge the 
faets in such a case with ail the wisdom that comes after the event, 
but rather in the light of the circumstances and situation as they ap- 
peared at the time to those charged with négligence. However this 
may ail be, upon an attentive perusal of the testimony, and upon con- 
sidération of ail the circumstances of the case as I am enabled to 
judge of them in the light of the évidence, I am well convinced that 
the attempt to take the vessel to the port of Milwaukee was made, not 
alone upon the individual responsibility of Capt. Blackburn, but with 
the consent and acquiescence, and in accordance with the expecta- 
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tion, of both Ebert and the master of the vessel. Although both of 
thèse parties seek to place the entire responsibility of the attempted 
voyage across the lake upon Blackbum, it is quite évident that they 
co-operated in the préparations for that voyage, and the ciroum- 
Btanees strongly point to the conclusion that they expeeted and de- 
sired the vessel to be taken to the port of Milwaukee, whieh, as be- 
fore observed, was the port of destination of both vessel and cargo, 
To my mind, in view of ail the circumstances, it is hardly crédible 
that Blackburn, without any interest so to do, would, of his own inde- 
pendent will, take the vessel across the lake. He had no instructions 
from the insurance company which authorized it. No fact is dis- 
elosed which would naturally prompt him to do it, in the absence of a 
désire and expectation on the part of the master of the vessel that it 
should be done. 

The alleged abandonment did not transfer the managing owner- 
ship to the insurance company. If there was a valid abandonment, 
it was only of Ebert's interest. The other half interest owned by the 
libelant was unalïeeted by the abandonment, and the surrender by 
Ebert to the company of his interest did not détermine the master's 
duty or authority, so far as the libelant's interest was concerned. He 
still owed allegiance to the vessel, as the représentative of the libel- 
ant's interest in the existing emergency. His authority had not been 
countermanded or withdrawn by the libelant, who knew the vessel 
■was in distress. The duty of the master, and his right to a voice in 
the control of the vessel in behalf of the libelant's interest, after she 
was got into port at St. Joseph, still remained ; and, so far as any- 
thing is hère disclosed, he could not be legally dispossessed of that right 
by Blackburn ; nor could Ebert, by any directions to the master after 
the alleged abandonment, legally authorize or instruct him to abdi- 
cate his functions as master in favor of Blackburn, so far as the 
libelant's interest was concerned. 

As I hâve said, the circumstances tend strongly to prove the con- 
currence of the master in the proposai to take the vessel to Milwau- 
kee. It was for his interest and the interest of the party he repre- 
sented, that this should be done. He says everything was done 
under the directions of Blackburn and that the vessel was not fit to 
cross the lake, and yet he made not the slightest objection to the voy- 
age. He undoubtedly expeeted that the vessel would be taken to her 
home port; and, indeed, he says in his testimony that when they 
were sheathing her with the sail, and putting part of her deck load 
again on board, he knew she was going across the lake. His state- 
ment, in another connection, is: "I knew she was not going to stay 
there, because she could not be rebuilt there; or perhaps she could, 
but it cost a good deal more."" When asked when he first learned 
the vessel was to be taken out of St. Joseph, he seems to repeatedly 
évade the question, and says he was at supper when he first learned 
"the particular place to which she was Sound." Pinally he says: 
v.27F.no.2— 15 
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"I always had an idea Bhe would be taken to Milwaukee," and that 
he understood that when she was got off the beaeh she was to be taken 
there. He and the crew assisted in the work done preparatory to the 
voyage, and it is net reasonable to suppose, if he thought the vessel 
"was not fit to cross the lake," that he, with bis entire crew, would 
hâve gone aboard, without objection, to make the voyage. In bis 
examination thèse questions are asked, and answers given : 

"Question. You didn't know anything about it, then, [referring to the pro- 
posée! voyage across the lake] wlien you put the light lum'ber in her during 
that afternoon? Ansvner. VVell, I knew that they would not rebuild her in 
St. Joseph; but I didn't know exactly wliere she was going, because I didn't 
ask. Q. ïhen, you knew ail the tirae that ahe was not to be repaired at St. 
Joe; but was to be taken across the lake to be repaired? Was that it? A. 
Well, I thought she would hâve some repairs, but I knew she was not going 
to be rebuilt there." 

That the master deferred to Blackburn's judgment is highly prob- 
able, but that he surrendered his position as master, and alsotbeun- 
insured interest of the libelant in the vessel, seems to me very im- 
probable. On the contrary, various out-croppings in the testimony, 
and the circumstances of the aflfair, lead me to think that he con- 
curred and assisted, not alone in the efforts made to release the ves- 
sel from her extremity, but in ail the préparations totakeher across 
the lake, without objection or dissent, and that he so acquiesced, in 
the belief and with the understanding, that he was thereby promot- 
ing the interest of the libelant, whom he still represented. 

It also appears that Ebert was more or less active in the prépara- 
tions which preceded the attempt to cross the lake. He placed the 
sail under the vessel, put the hoistings inside the canvas, remained 
with or near the vessel while the work was in progress, and saw her 
leave St. Joseph without dissent or objection. He claiœs that be- 
fore rendering assistance he asked Blackburn if he should do so, 
which, under the circumstances, seems very improbable. He says 
that the day Blackburn came to the relief of the vessel he told him 
to take her to Milwaukee, and that he thought if they could get her 
right off "it would not hurt to take her." The cargo belonged to his 
father-in-law, was consigned to Milwaukee, and he made no objec- 
tion to so much of it as was carried remaining on board. The tes- 
timony also shows that he expended money to pay wages of seamen 
earned, and bills incurred after the abandonment of his interest, and 
I cannot resist the conclusion that ail the parties contributed their best 
endeavors — First, to get the vessel out of her extremity, and ihen, to 
take her, with part of her cargo, to Milwaukee, her port of destination. 
If an error of judgment was committed, it was a mutual error. If 
there was négligence, it was négligence in which ail shared. The 
master was the légal représentative of the uninsured interest, par- 
ticipating in and consenting to the venture ; and so I am of the opin- 
ion that the loss which resulted ought not to be visited upon the re- 
spondent, especially when the authority of Blackburn to employ the 
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vessel in navigation, even for the purpose of taking her to her home 
port, is not clear. 

The testimony of Blackburn is in direct antagonism to that of 
Ebert and Capt. Starke, and although various particulars in which 
he is corroborated by the circumstances might be pointed ont, I do 
not deem it necessary to extend discussion of the subject. At best, 
the right which the libelant asserts against the respondent is doubt- 
ful. A clear case of liability is not, in my opinion, established, and 
the libel must therefore be dismissed. 



The Stamford.* 

The Twilight. 

The Stamfoed ahd The Twiught. 

(District Court, J). Màssaehuaeft» March 18, 1886.) 

1. Coi/i-isiON— FoG — Violation of Twknty-Fikst Ritle— Negligencb m not 

flBARING STEAM WhISTLE— INJDBIBS TO PASSENSEKS. 

Tbe steamers 8. and T. came into collision in the harbor of Boston in day- 
light, and during an unusually thick f og. Both vessels, .at the time of the col- 
lision and previousl^, were running at as slow a rate of speed as their engines 
would admit of. Prier to the disaater they had been approachini, 3ach other 
f rom almost directly ahead. The 8. heard the whistle of the T. when the lat- 
ter was about one-half a point on her port bow, After a short interval it was 
heard a second time, and almost immediately afterwards a third. Each suc- 
ceeding whistle seemed to be nearer, and the sound of paddle-wheels folio wed 
the third whistle. On hearing the flrst whistle the 8. did nothing; on the 
second her helm was put a-port; and at the third hard a-port. Held, that the 
twenty-flrst rule required that the 8. should not only slacken her speed, but 
also, under the circumstances, stop and reverse. Jleid, that the T. was also in 
fault in not hearing the whistle of the 8., and also in proceeding ahead under 
the circumstances. 
3. Samb— Right of Injuked Passengeb to Dbcbee. 

Seld, also, that a passenger on board of the S., who, while exercising due 
care, had been injured by the collision, was entitled to a decree against both 
vessels. 

The first two of thèse cases were cross-libels for a collision between 
the steamers Stamford and Twilight. The third was a libel by Cath- 
erine E. Frederickson, a passenger on the Twilight, against the 
Stamford and Twilight jointly, for personal injuries received in the 
same collision. It was admitted at the hearing, on the part of both 
vessels, that the libelant in the third suit was in the exercise of due 
care, and was entitled to a decree in her favor for her full damages 
if the court should be of opinion that the accident was caused by the 
fault of the vessels. 

'Reported by Théodore M. Etting, Ksq., of the Philadelphia bar. 



228 FEDERAL EEPOBTEH. 

Frederick Dodge and Edward S. Dodge, for the Stamford. 
L. S. Dabney and E. N. Hill, for the Twilight. 
W. A. Munroe, for Catherine E. Frederiekson. 

Nelson, J. This collision between the steamers Stamford and 
Twilight occurred in Boston harbor, in an unusually thick fog, at 
half past 5 o'clock of the afternoon of August 19, 1884. The fog 
had preyailed during the whole day over ail the harbor below Gov- 
ernor's island, and for some distance into the bay, making the navi- 
gation extremely difficult and dangerous. The Stamford was a pas- 
senger boat running regular daily trips between Boston and Plymouth. 
She left her wharf in Boston at 10 a. m., with some 300 passengers 
on board, and arrived off Plymouth harbor; but, finding it unsafe to 
attempt to enter on account of the fog, she turned about, and at the 
time of the accident was on her way back to Boston. She was run- 
ning up the channel at half speed, sounding her whistle at fréquent 
intervais, and had arrived nearly opposite No. 6 buoy, on the Lower 
Middie shoal, when her masterheard a whistle which seemed tocome 
from about half a point on her port bow. After a short interval he 
heard the whistle repeated from the same direction, nearer, and im- 
mediately after that a third whistle, and the sound of paddle-wheels 
in the water, still nearer. At the first whistle he did nothing. At 
the second, he ordered the wheel to be put to port, and on hearing 
the third whistle, and sound of paddle-wheels, he ordered it to be put 
hard a-port, the whole effect of the two orders being to change the 
course of the boat to starboard two points. When the approaching 
vessel, which proved to be the Twilight, came in sight through the 
fog, it was apparent that a collision could not be avoided, and, with 
a view to ease the blow by lessening the angle of contact, he ordered 
the wheel to be put hard to starboard. 

The Twilight was also a passenger boat, plying regularly several 
times a day between Boston and Nantasket. She left her wharf in 
Boston at 5 p. m., in clear weather, with a large number of passen- 
gers on board, and proceeded down the harbor for Nantasket at full 
speed. At the Upper Middie shoal she struck the fog, and was then 
slowed down to one bell. At buoy No. 9 she was run into by the 
steamer John Brooks, and by this collision a deep gash was eut in 
her guard on the port side, at the forward gangway. After extricat- 
ing herself from the John Brooks, she again started up at full speed. 
After this her engines were stopped twice; the first time to haul in 
a hawser which had dropped overboard in her encounter with the 
John Brooks, and the second time because her master began to hâve 
doubts whether it would be safe to continue on in the fog. He con- 
cluded, finally, however, to go on, and the engines were again started. 
Before she had attained full half speed the Stamford was seen and 
reported on the port bow. The Twilight's engines were stopped 
and her wheel put hard to port as quickly as possible, but the col- 
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lisîon yr&B tbeu inévitable. The fog wbistle of tbe Twilight was 
Bounded regularly from tbe time she entered tbe fog. Her master 
and pilot were in tbe pilot-bouse, and tbe mate was forward on tbe 
look out; but none of them beard tbe Stamford's wbistle, or any 
otber Sound of her approach before sbe came in sigbt. Tbe Twi- 
light struck tbe Btamford a little aft of ber forward gangway, carry- 
ing away tbe whole port side of tbe latter outside of ber bull, includ- 
ing tbe paddle-box and paddle-wheel. Tbe Twilight also sustained 
considérable injury, but less than tbe Stamford. 

A large part of tbe testimony on each side was directed to prove 
tbat immediately before tbe collision the opposing boat was running at 
full speed. But I am satisfied tbis was not the case as to eitber boat. 
Each boat was running with the steam close shut off, and was going 
at as slow a rate as ber engine would admit of without coming to a 
full stop. Tbis appears from the testimony of tbe engineers and other 
officers on tbe respective beats, and is confirmed by otber witnesses 
on each side, as well as by ail tbe surrounding circumstances. To 
ruD at full speed in sueb a fog, in a narrow and crowded channel, 
with tbe boats loaded with passengers, would be navigation of the 
most reckless kind. I do not believe the management of either 
of thèse boats was of tbis cbaracter. It is true, the tide was with tbe 
Stamford; but with her slow progress througb tbe water, she could 
bave made no allowance for tbat without stopping or drifting, whicb 
she was not bound to do. Nor should fault be attributed to her for 
starboarding. It had tbe eiïect to throw round her stem, and bring 
her course more nearly parallel with tbat of the Twilight, and thus to 
lessen the direct force of the blow, and it was done with the honest 
purpose of escaping greater disaster. 

But upon otber grounds I am of opinion tbat both vessels should 
be held responsible for tbe collision. By the twenty-first rule, then 
in force, a steam vessel, when approaching another vessel so as to 
involve risk of collision, was required to slacken her speed, and, if 
necessary, stop and reverse. The Stamford was in such a situation, 
in respect to tbe Twilight, that tbis rule was applicable to her. Per- 
haps she was not bound to stop at the first wbistle; but at tbe second 
it was plainly her duty to stop and reverse. Tbe successive whistles 
clearly indicated tbat a steamer was nearing her rapidly from almost 
directly abead, and that the risk of collision was' imminent. Her 
master had only bis sensé of hearing to inform bim of tbe dangers 
in bis path. Instead of beeding the warning and stopping bis boat, 
whicb, as a prudent oiïïcer, be should bave done, be contented him- 
self with merely porting. Tbis was a plain violation of tbe rule, and 
was one cause of tbe disaster. 

The officers of the Twilight were at fault for not hearing tbe Stam- 
ford's wbistle. It was beard by at least three of the passengers. 
The sea was smooth, and what little wind there was, was blowing 
from tbe direction of tbe Stamford. An attempt was made on the 
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part of the Twilight to prove that the Stamford's whîstle was of in- 
BufEcient power. But I think this fàiled. Their failure to hear ii 
was undoubtedly owing to the disorder and confusion on board, caused 
by the collision with the John Brooks, and the efforts to recover the 
hawser. The Twilight had no right to proceed until order was re- 
stored, and the officers had regained their coolness and self-possession. 
For this reason I hold her also at fault. 

In the first two cases interlocutory decrees are to be entered for 
the libelants, the damages to be divided. In the third case an inter- 
locutory decree is to be entered for the libelant against both vessela. 
Ordered accordingly. 



Edgbeton V. The Matoe, etc.* 
Dùtrict Court, 8. D. New Yvrk. April 5, 1886.) 

1. CoLiiisioN — Opbn Draw— Vessbl AppBOACHiNa at Angle — Faot-t. 

When a tug, with a float, attempted to pass through a draw-bridge on the 
Harlem river, but did not approach the draw in line with the opening, and 
the pilot-house of the tug struck the end of the draw, AeW, that the tug waa 
in fault. 

8. Samb — Enginbbb op Draw— Dutt — Contributort NBGLiaBNCB. 

The engineer of the draw perceived that the tow was approaching npon an 
angle, but made no effort to f avor its passage by revolving the draw beyond 
the middle line, as was the custom to do when necessary. Héld, that failure 
to perform this simple and customary duty was contributory négligence on 
the part of the engineer. 

8. Samb- City Corporation — Dbpartmbnt of Pabks — Statb Court Adjiidi- 

CATION. 

The State courts having held that the corporation is liable for any négli- 
gence in the management of streets or bridges under the department of parks, 
such adjudication should be followed by this court. 
4. Same— Draw-Bridge- Ddty op Custodians— Negligbncb op Servant— Lia- 

BILITY. 

The duty to take proper care of a bridge includes the duty to make proper 
provision for the passage of vessels through the draw. The custodians of 
the bridge are bound to the use of ordinary diligence to avoid accidents to 
vessels going through the draw in a customary manner, as one of the inci- 
dents of the management of the bridge. They are therefore responsible for 
the want of ordinary care on the part of their servants. 

In Admiralty. 

Alexander é Ash, for libelant. 

E. H. Lacomhe and F. W. Hinrichs, for respondenta. 

Brown, J. At about 8 : 30 a. m. on the twenty-fourth of February, 
188é, as the steam-tug James A. Langton, having float No. é lashed 
on her starboard. side, was going up the Harlem river with the flood- 
tide, in attempting to pass through the eastern passage of the open 
draw of the Third-avenue bridge the pilot-house of the tug struck the 

'Keported by Edward G. Benediet, Esq., of the New York bar. 
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corner of the draw, causing varions items of damage, for whîch thia 
libel was filed. The tug was about 70 feet long by 19 feet beam; the 
float, 190 feet long by 34 feet beam. The bridge is 55 feet wide. The 
'whole span of the draw, which revolves on its center so as to open 
two passages for vessels, is about 212 feet long; and when it is fully 
open, each passage-way for vessels is 78J feet in the clear. The abut- 
ment on the New York side is 134 feet long; that on the Westchester 
side, 212 feet ; making the whole length of the bridge 490 feet. The 
whole width of the tug and tow was about 53 feet. 

The libelant contends that the draw was not open bysome 10 or 
15 feet, and that that was the cause of the collision; that he came 
up the river in line with the east passage, and headed directly through 
it ; and that the float went within three or four feet of the Westchester 
side. The respondents' witnesses allège that the draw was open 
exactly true; that the tug and float came up al»ng the westerly or 
New York side of the river, and appeared to be designing to go 
through the west passage of the draw; but that when near the bridge 
they sheered to the eastward, attempting the east passage, and thus 
threw the beats quartering upon the corner of the draw, rendering 
the collision inévitable. 

I am satisfied that the truth lies between thèse two accounts. It 
would hâve been impossible for the tug, if heading for the western 
passage, when within 250 or 300 feet of it, as the respondents' wit- 
nesses allège, to bave turned so cumbersome a float 134 feet to the 
eastward, so as to enter the eastern passage at ail. The tide was 
running flood at the rate of some three miles an hour, and the boat, 
though undera slow bel), must bave had some considérable headway, 
or she could not hâve been steered at ail, nor hâve crossed from one 
passage to the other. A disinterested witness, standing on the dock 
about 700 feet below the bridge, testified that the tug and float seemed 
to be about in mid-river, heading for the east passage. The east 
passage, however, was from two-thirds to three-fourths of the distance 
across the river; so that if this wituess' statement is to be accepted, 
the tug and float were not heading directly up river, but must hâve 
been heading to the eastward, so as to reach and pass through the 
eastern passage. To this extent the évidence of the respondents is 
therefore partially corroborated, although the distance was much 
greater than they state. The east passage was some 25 or 26 feet 
wider than the tug and float. Had they been heading from below in a 
straight line for the east passage, and gone, as the captain says he 
did go, within three or four feet of the east abutment, they would hâve 
cleared the other side by over 20 feet, and the corner of the draw 
must bave been nearly 25 feet less than fully open in order to hâve 
struck the pilot-house, — a distance nearly double the distance esti- 
matedby the libelant's witnesses. 

From thèse considérations I am satisfied that the tug and float did 
not approach the draw in line with the opening, as they might and 
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shouîd havG done; biit that they approached i{ somewhat npon an 
angle, and must be held in fault for doing so when nothing constrained 
them. The tide there flows about true, and they could not bave been 
deflected by currents. 

On the part of those in charge of the bridge, it is clear from the 
évidence that they had abundant notice of the approach of the tug, 
and abundant time to give her ail available space. The engineer 
thinks that he had the draw open one or two minutes before the col- 
lision. He saw she was coming upon an angle, but made no effort 
to favor her passage by revolving the draw beyond the middle line, 
as he testifies it was the practice to do when necessary. The open 
draw extended some 79 feet down the river. There were no guards 
beneath of any kind to protect vessels approaching it, such as exist 
in many cases. Keasonable considération for the safety of vessels 
going through such a passage, where the tide is so strong, would 
seem to demand that such guards should be constructed correspond- 
ing-with the open projection. But, without determining that point 
hère, it seems clear that where no such guards exist, and where the 
tide is strong, and the vessel is seen approaching upon an angle, and 
likely to hit the edge of the draw if it be not moved, ordinary care 
demands that the draw be moved further in order to avoid accidents, 
ïhe évidence shows that there was abundant time to do this, and 
that it might hâve been done with the utmost ease. Failure to per- 
form this simple and eustomary doty must be held contributory nég- 
ligence on the part of the engineer. The mode of collision shows that 
had the draw been moved a few feet further the collision would not 
hâve taken place. Both parties, upon the faets, must be held to hâve 
contributed to the collision ; and the libelant is therefore entitled to 
one-half of his damages and costs, provided the corporation respond- 
ent is answerable for the neglect of the engineer to open the draw 
further. 

2. I deem it unnecessary to consider hère the somewhat nice dis- 
tinctions which bave been made in the several cases decided in the 
court of appeals in this state as regards the liability of a city corpo- 
ration for the négligent acts of the servants employed under its dif- 
férent heads of departments as constituted by law. As respects nég- 
ligence by the employés of the department of public charities and 
correction, of the iire department, and of the board of éducation, it 
bas been adjudged that the corporation is not liable. Maxinilian v. 
Mayor, etc., 62 N. Y. 166; Smith v. City of Roche ster, 76 N. Y. 506: 
Ham V. Mayor, etc., 70 N. Y. 459. The first of thèse cases was fol- 
lowed by this court in the case of Haight v. Mayor, etc., 24 Fed. Eep. 
93. In the same case, however, Folgeb, J., says, page 170 : 

"The duty of keeping in repair streets, bridges, and other common ways 
3f passage, and sewers, and a liability for a neglect to perforai that duty, 
rests upon an express or implied acceptance of the power, and an agreement 
so to do. It is a duty with which the city is eharged for its own coporate 
beuofit, to be performed liy its own agents, as its own corporale act." 
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The Harlem bridge was declared by statute to be a publie high- 
way, the care and custody of which devolved by the act of 1857, c. 
774, upon the counties of New York and Westehester. By the laws 
of 1871, c. 574, the custody and control of the bridge passed to the 
départaient of parks, one of the departments of the respondents ; and 
when, in 1873, the Bouth-east portion of Westchester county, includ- 
ing the territory about the bridge, was annexed to the city of New 
York, the exclusive control of the bridge passed to the department of 
parks, in precisely the same manner as that department had the care 
and control of the streets in the upper parts of the city, and in the 
annexed territory. In the récent case of Ehrgott v. Mayor, etc., 96 
N. Y. 264, the corporation was held answerable for an injury to the 
plaintilî through négligence in the care of the streets in the annexed 
district in charge of the department of parks. The court say, (page 
272:) 

"It is the duty of the city to keep its streets in repair, and that duty as to 
ail the streets in the annexed territory is devolved upon the park coramis- 
sioners. It is a duty which they discharge, not for themselves, hot for the 
public generally, but for the city. ïhe duty is not taken away froin the city. 
It is still bound to discharge the duty, and the park commissioners are the 
agency through which it diseharges it." 

There can be no distinction in the obligations of the city as respects 
their care of the streets, and their care of the bridges that are de- 
clared by statute a public highway. The court of appeals, moreover, 
in the case last cited, cite with approval the case of Richards v. The 
Mayor, 16 Jones & S. 315, where the city was held answerable for an 
injury happening through a defect in a bridge which, like the prés- 
ent, was under the control of the department of parks. Thèse cases 
seem to me to be équivalent to an express adjudication by the state 
courts that the corporation is liable for any négligence in the man- 
agement of streets or bridges under the department of parks; and as 
an adjudication upon the relation of that department tothe corpora- 
tion under the state laws, it must be adopted and followed by this 
court. 

The duty to take proper care of a bridge includes the duty to make 
proper provision for the passage of vessels through the draw. The 
waters of the Harlem river are public navigable waters of the United 
States. In constructing the bridge with a draw, and in undertaking 
to open and manage the draw so as to allow vessels to pass, the state 
and the city hâve recognized the right of vessels to pass through 
without any appeal to the national authority to protect that right. 
People V. Saratoga, etc., R. Co., 15 Wend. 113, 134, 136; liscanaha 
Go. v. Chicago, 107 U. S. 678, 683; S. C. 2 Sup. Ct. Eep. 185; Mil- 
1er V. Mayor, etc., 109 U. S. 385, 393; S. G. 3 Sup. Ct. Eep. 228. 
Having thus recognized the rights of commerce, and undertaken to^ 
provide accommodations for the passage of vessels, the corporatiori 
is bound that the custodians of the bridge shall use ordinary diligence 
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to avoid accidents to vessels going through the draw at customary 
tours, and ia the customary manner, as one of the incidents of the 
eare, management, and control of the bridge itself. It is responsible, 
therefore, for the want of ordinary care and diligence in its servants, 
and for the conséquent damage. 

Both parties being found in fault, the libelant is entitled to one- 
half his damages and costs, and an order of référence may be taken 
to compute the amount, if not agreed upou. 



In re The Gardbn Citï.* 

(Dialrict Court, S. D. Neie York. April lO, 1886.) 

Adhibaltt — Practich — Costs — Fh^inq Pétition — Limitation of Ltabilitt 
Act—Dblat— State Court Stjits — Term Fées— Witness Fées. 

Fifteen months after one suit, and eleven months after a second suit, had 
been begun in a state court against the owners of the ferry -boat Garden City, 
proceedmgs to limit liability were taken; and when the cases were ready for 
trial, and witnesses were présent, further proceedings in the state court were 
stayed by injunction issuing from this court. The Garden City was held 
chargeable with négligence by this court on the same issue of fact joined in 
the suits in the state court. On motion for an order directing that claimant's 
costs, incurred in the state court suits before the pétition to limit liability was 
flled, be allowed as part of the damages recoverable, Jield that, as petitioners, 
after the commencement of the second suit in the state court, were legally in 
the same situation as when they flled their pétition nearly a year afterwards, 
they should equitably pay the charges accruing after a reasonable time to 
file the pétition, as incident to the claimant's loss and injury, which had ac- 
crued in the mean time. and'which would hâve been avoided by the more 
prompt flling of the pétition. Claimant's term fées in the state court and 
witness fées were therefore allowed against the petitioners. 

In Admiralty. 

Shipman, Barlow, Laroque é Ckoate, for petitioners. 

Chas.N. Judson and Samuel A. Skidmore, for claimants. 

Brown, J. The claimants, to whom damages were allowed in the 
above proceedings, bave applied to the court for an order directing 
that their costs, or a part of their costs, incurred in the suits in the 
state court before the pétition was filed, shall be allowed as part of 
their damages. Thèse expenses are asked for on account of the 
long delay of the petitioners in filing their pétition to limit liability, 
during which thèse cosis became chargeable, and upon the authority 
of the foUowing paragraph in the opinion of the suprême court in 
the case of The BenefacUrr, 103 U. S. 245 : 

"Precisely when the owners of a ship in fault ouglit to be regarded as pre- 
cluded from instituting proceedings for a lirnitatioti of liability might be dif- 
ficult to state in a categorical manner. Perhaps they can never be precluded 

'Reported by Edward G. Benedict, Esq., of the New York bar. 
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so long as any damage or loss remains unpaid. ' But in a particular casé relief 
should not be granted except upon condition of compensating the otlier party 
for any costs and expansés he may hâve ineurred by reason of the delay in 
claiming the benefit of the law." 

In that case the proceedings to limit liability were filed a little less 
than two years after the accident, and some four months after a judg- 
rnent in favor of the claimants for damages and costs in the district 
court, and after an appeal to the circuit. In the présent case the 
pétition was filed about 16 months after the accident, about 15 montha 
after the commencement of the first suit in the state court, and 11 
months after the second suit in ihe state court. When the cases 
were ready for trial, and witnesses were présent, further proceedings 
therein were stayed througb an injunction obtained from this court, 
upon the pétition filed shortly previous. As this court, upon the 
same issue of fact joined in this case, has found the Garden City 
chargeable with négligence, it must be assumed that the plaintiffs in 
those cases would hâve recovered a judgment, including their costs, 
as well as damages, had the injunction not been issued. If the péti- 
tion to limit liability had been filed within a reasonable time after the 
second suit was commenced, the several term fées taxable under the 
state laws would bave been avoided. Thèse costs by the state law 
were a fixed charge against the petitioners, which had already accrued 
before the pétition was filed, although taxable only upon recovery of 
judgment. In the case of The Benefactor, supra, I assume that the 
costs included in the decree of the district court were allowed as part 
of the damages. Section 4284 of the Eevised Statutes provides that 
those injured "shall receive compensation in proportion to their re- 
spective losses." The losses referred to are the losses "sufifered by 
several freighters or owners of any property whatever." 

The compensation is not in terms confined to the value of the prop- 
erty lost; 80 that it cannot be said that the statute necessarily ex- 
cludes any compensation for necessary charges ineurred in addition 
to the value of the property; and the paragraph cited from the opin- 
ion in the case of The Benefactor shows that costs and expenses may 
in some cases become a subject of compensation. 

The présent case differs from that of The Benefactor only in the fact 
that hère no judgment including costs had been obtained before the 
■pétition was filed. But the costs included in a judgment are always 
distinguishable from the damages ; and if the costs included in a judg- 
ment already recovered may be admitted as part, of the damages or 
loss sustained, in the subséquent proof of claims in proceedings to 
limit liability, it cannot be incompétent to allow similar costs, which 
bave already accrued before the filing of the pétition, where the other 
circumstances of the case make it équitable. The law in limited lia- 
bility proceedings has been mainly built up by the décisions and 
rules of the suprême court, founded upon the meager outline of the 
statute, and upon the gênerai doctines of the maritime law recog- 
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inîze^ and adopted by that' statuts. Providence, etc., Co. v. Hîîl, etc., 
Go., 109 U. S. 593; S. C. 3 Sup. Ct. Eep. 379, 617. In carrying ont 
the law as thus developed, I do not feel at liberty to disregard any 
clear intimations of the suprême court as respects the équitable con- 
ditions which should attend its administration in particular cases. 

The circumstances of the présent case hâve considérable analogy 
to that of The Betiffactor, as respects the equity of this application. 
After the commencement of the second suit in the state court, the 
petitioners were legally in the same situation that they were in when 
they filcd their pétition nearly a year afterwards. Although there 
were doubtless sufficient reasons fpr hesitating in their application, 
nevertheless, having, after this considérable interval, made their 
application, and had the benefit of it, it is but équitable that they 
should pay those charges, fixed by statnte, which had accrued in 
the pending suits in the mean time. Those charges are expenses 
which the plaintifs in those suits, the claimants hère, hâve unques- 
tionably incurred, as incident to their loss and injury, which would 
hâve bfeen avoided by the more prompt filing of the pétition. It 
does not appear that the petitioners were in a situation properly to 
file their pétition till after the commencement of the second suit. 
For that reason, I allow against them the amount of five term fées 
only, with witness fées; namely, $65 in each case. 



The Harlem.* 

MuRBAY V. The Harlem. 

(District Court, 8. D. New York. April 1, 1885.) 

Carriers — Carrier of Passengers— Ovekioading Steamers— Penalty— Ex- 
cursion Permit — Evidence. 

While the penalties imposed by law for overorowding steam-boats must be 
adjudged without hésitation where the provisions designed for the security 
of life are violated, the court ought to be satisfled that the violation is clearly 
made out before flnding the défendants liable. On the évidence in this case, 
showing but a single count, made at dusli, amid a rush of the passengers, un- 
veriiled by any other évidence, and other circumstances making the excess 
improbable, held. that the libelant had not satisfactorily proved that the Har- 
lem had more passengers than were allowed under her excursion permit, and 
the libel should therefore be dismissed. Held, also, that an excursion permit, 
given by the proper inspectors, for an additional number of passengers, for 
a period of 30 days, was not so clearly voidon ita face as to exclude the addi 
tional number from the lawf ul count. 

In Admiralty. 

Henry G. Atwater, for libelant. 

Scuâder é Carter, {Geo. A. Black,) for respondents. 

' Reported by Edward G. Benediot, Esq., of the New York bar. 
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Beown, J. 1. The excnrsion permit is a sufficîent protection to 
ihe steamer against liability np to the number allowed by the spécial 
permit. It was not void upon its face; it was not fraudulently ob- 
tained ; it bas never been set aside ; and its validity is not one of 
the issues. I think it was intended by the inspectors, as well as by 
the owners, to cover just such trips as the Harlem was making. I 
am not prepared to hold it such an excess of authority in the inspect- 
ors, under the law, as to make it void upon its face. This serves as 
a protection, therefore, for thetrip from Newark to Bay Eidge, as the 
number of passengers on that trip did not esceed that allowed by the 
spécial permit. 

2. Whether, upon the return trip, the number allowed, 850, was 
exceeded, is a question very sbarply litigated. I am entirely satis- 
fied of the gênerai integrity and competency of Mr. Kelly, who was 
employed by the libelant to count the pasfsengers. The libelant's 
case rests entirely on the correctness of his count of the passengers, as 
they were coming oiï the boat at Newark, on the nineteenth of July, 
between 8 and 8.30 o'clock p. m. According to the almanac, the sun 
set at 7.37, so that the count was made abôut three-quarters of an 
hour after sunset, in the twilight. The évidence is that the passen- 
gers went oïï with a rush, as they would naturally do at such a time. 
Their tickets had been surrendered on coming aboard, and there was 
nothing to check the hurry and confusion usual on a late exit. The 
difficulty of counting with any accuracy under such eircumstancea is 
manifest; and it was practically conceded by Mr. Kelly himself in 
stating that he could not count the passengers accurately, even as 
they went on the boat at Bay Eidge, and he consequently gave it up 
there. 

On the other hand, there is considérable force in the respondents' 
évidence that the légal limit was not exceeded. It is the best évi- 
dence that the respondents could possibly give in the absence of a 
perfectly exact count. The three boats présent at Bay Eidge seem 
to hâve had sufficient capacity for ail that could hâve been there 
within a half hour of the Harlem's leaving. They had perfect ar- 
rangements for shutting off passengers when the boats were properly 
loaded, and the practice was to give that order when the limit was 
reached within .50. As there were plainly présent full boat accom- 
modations for ail the passengers to be carried, there was no tempta- 
tion, and no reason, for putting more than the number allowed on 
any one boa.t. The superintendent was in the habit of counting 
those who came aboard; and he testifies that in this case he did 
count them, and shut them off, as usual, when within 50 of the num- 
ber allowed, leaving behind some 25 or- 30 in the inclosure on the 
pier. 

While the penalties imposed by law must be adjudged without hés- 
itation where the provisions designed for the security of life are vio- 
Jated, the court ought to be satisfied that the violation is clearly made 
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out before finding the défendants liable. Under the circumstances 
of this case, I do not feel sufficiently satisfied on this point to deoree 
judgment for thèse heavy penalties. The difficulty of counting accu- 
rately in the twilight, on the final rush from the boat ; the absence of 
any vérification of Mr. Kelly's count by other persons who might 
hâve been procured to count the passengers, either when they came 
off or when they went on; the testimony of the défendants; and the 
circumstances of the various beats at Bay Eidge about the time of 
the Harlem's return voyage, — seem to me to cast so much doubt on 
the accuracy of Mr. Kelly's single, unverified count that I feel oon- 
strained to withhold judgment for the libelant; and therefore direct 
the libel to be dismissed. 



The Columbia.' 
^District Oowrt, B. Massachmetts. April 10, 1888.Î 

Collision — Pilot-Boat Becalmed — Steamee Appagachinq fbom Asteen — 
Failure to Seasonably Shovit IjIghted Tobch — Neglect to Stop and 
Reverse — Halp Damages. 

The pilotboat 8. was run into by the steamer C. The latter's speed, at the 
time of the collision, was eight knots; the former was becalmed. The line 
of approach of the steamer was from astem, thereby shutting out the side 
lights of the pilot-boat. The pilot-boat was seen "right ahead" when the 
steamer was three or four lengths ofE. The steamer' s helm was ordered 
"hard a-port, " but no change was made in her speed. Held, that as the évi- 
dence shows that the steamer could hâve been stopped in going twice her 
length, the order "hard a-port" was not sufflcient; she should hâve been 
stopped, and her engines reversed. Seld, that the flare-up light of the pilot- 
boai, if shown at ail, was not shown seasonably. To exempt herself from 
f ault, a lighted torch should bave been seasonably exhibited over her stem. 

C. T. Bonney, for libelant. 
George Putnam, for claimant. 

Nelson, J. This case was a libel for collision by the owner of 
the pilot-boat Sprite, of Boston, against the English steam-ship 
Columbia. The collision oceurred in Massachusetts bay, 10 miles 
east of Boston light, at 15 minutes after 12 o'clock, on the morning 
of July 4, 1881. The Sprite was returning to Boston from a cruise 
for vessels in the bay. She h».d her side lights set and burning, and 
was lying becalmed on the port tack, her mainsail, foresail, and jib 
set, heading nearly due west, with one man on deck as lookout and 
keeper. Her master was belowin the cabin, and the rest of the men 
were asleep. The night was fine and clear; lights could be seen at 
a great distance. The Columbia was on a voyage from Liverpool to 
Boston, and had taken a pilot. She was running at a speed of eight 

•Reported by Théodore M. Etting, Esq., of the Philadelphia bar. 
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knots, and was steerîng a course due west for Boston lîght. The pilot 
and secon'd officer were on tbe bridge. A lookout was stationed for- 
■ward. Her master was also on deck. As the steamer was coming 
up directly astern of the pilot-boat, the side lights of the latter were 
of course invisible to those in charge of the steamer. The port bow 
of the steamer struck the pilot-boat's main boom, and carried away 
her mainmast and main-boom, and split her mainsail and foresail. 

To exempt herself from responsibility, it is necessary for the pilot- 
boat to prove that she seasonably exhibited a lighted torch over her 
stem. Her lookout states that he first saw the lights of the steamer 
three or four miles off, and showed a flare-up light. He then went 
below and called the master. The master came on deck, looked at the 
steamer, and went below again. The lookout called him a second 
time. Both agrée that no flare-up was shown after the iirst one, un- 
til the master came on deck the second time. I am not convinced 
that the lookout's statement as to the first flare-up is true. It was 
not seen on the steamer. The sailing master of a yacht in the 
vicinity, who was watching the pilot-boat and steamer, saw the second 
flash, but did not see the f rst one. This man was called as a witness 
by the pilot-boat. There was also évidence that the master of the 
pilot-boat complained of the conduct of the lookout. Nor do I think 
it is Bufficiently proved that a second flare-up was shown until the 
pilot-boat was bo close under the bows of the steamer that the light 
could not be seen from the deck and bridge of the latter. The state- 
ments of the master and lookout, and the other évidence in the case, 
are not suflicient, in my judgment, to overcome the strong presump- 
tion that, in the clear atmosphère, a flare-up light on the pilot-boat 
would not hâve escaped the observation of the pilot, second officer, 
and lookout on the steamer, who were ail looking ahead for lights. 
It is certain they saw no flash-light before the collision. A man on 
the steamer, not in the watch on deck, called by the libelant, says he 
saw a flash-light on the pilot-boat when a ship's length ofï. He was 
not in as good a position to see ahead as those engaged in the man- 
agement of the ship, and I doubt bis story. 

As to what occurred on board of the steamer, the évidence, taken 
in its most favorable light for her, shows this : The lookout reported 
"a vessel right ahead." The second officer, who was in charge, says 
that on the report of the lookout he looked and saw nothing. He 
then took his glasses, and looked, and saw a dark object ahead, and 
he then gave the order hard aport. The lookout states that the pilot- 
boat, when first reported, was three or four lengths oflf. It also ap- 
pears from his testimony, as well as from that of the pilot, that the 
ship was stopped, after the collision, in going twice her length. The 
report of the lookout of "a vessel right ahead" was a clear indication 
that a collision was imminent. The order "hard aport" was there- 
fore not sufficient under the circumstances. The order should hâve 
been to stop and reverse. Upon the steamer's own évidence, this 
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would have prevented the accident. This was requîred by the saîling 
rules oî both nations, and was the plain duty of the steamer. 

Having held the pilot-boat at fault upon another ground, I bave 
not found it necessary to consider the défense made by the steamer 
that the pilot-boat was sailing with side lights, and not under a mast- 
head pilot light. 

Both vessels being at fault, a deeree is to be entered for the libel- 
ant for one-half the damages. Ordered accordingly. 



Mason V. Ervinb and others.' 
{ŒreuU Court, E. JD. Louisiana. December 10, 1885.) 

1. Admiraltt — Pbaotice— Appeal— BoKD — Pabties. 

Where the motion and order for appeal were not taken against any of the 
numerous libelants by name, and where no bond was given in favor of any 
other than one of the libelants, the appeal can only hold as to him, and must 
be dismissed as to the others. 

2. Samb— Ambndmbnt op Pbockss. 

On appeal from district to circuit court, détective process caunot be cured 
by amendment. 
8. Samb — Dismissai,. 

The Gity of Lincoln, 19 Fed. Rep. 430, foUowed. 

On Motion to Dismiss Appeal. 

0. B. Sansuni, for libela,nt and appellatit. 

J. B. Beckwith, for défendants and appellees. 

Pakdbe, J. This case seems to be similar in ail respects to the 
case of Kell]/ v. The City of Lincoln, decided by this court at the last 
term, and reported in 19 Fed. Eep. 460. In the Kelly Case an ap- 
peal was well taken against Kelly, but not against the other libelants. 
Hère an appeal is well taken against John Ervine, but not against 
any of the other respondents. In the Kelly Case the appeal was dis- 
missed as to ail, Kelly included, because as against Kelly the amount 
in controversy was less than $50. In the instant case it does not as 
yet appear whether the case is one that is appealable against Ervine 
alone. If it is, the appeal can stand as to him ; if not, it can here- 
after be dismissed. There is no authority for the court to allow by 
amendment new parties to be brought into the case on appeal. None 
of the parties respondent in the district court, exeept Ervine, are par- 
ties to the appeal, and no bond taken at this late day ought to be 
permitted to bring them in. 

The motion to dismiss must be grantedfor ail the respondents, ex- 
eept Ervine, and it is so ordered. 

'Reported by Joseph P. Homor, Esq., of the New Orléans bar. 
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YOCKO V. Aronsoît. 

(Pùtriet Court, 8. D. Neas York. April 17, 1888.) 

CouKTS— Fédéral asd Statb Courts— Execution— Supplément iht Procbed-; 
iNGS — Rbceivehs. 

Upon an examination of a judgment debtor in proceedings supplementary 
to exécution, in accordance with the Btate practice In common-law actions, ai 
a Bubstitute for the old creditors' bill, a fédéral court is not bound to appoint 
the same person as receiver that was previously appointed in a similar prior 
proceeding in the state courts. As thèse independent jurisdictions hâve no 
common superior, confusion and conflict will be most ïikely avoided bythe 
appointment of independent receivers. Especially should a différent receiver 
be appointed where circumstancea aflord reasonable suspicion that the prior 
receiver was obtained by collusion with the judgment debtor. 

At Law. 

Nelson Smith, for plaintiff. 

6. W. Carr, for défendant. 

Brown J. Upon an examination in proceedings supplementary to 
exécution upon a judgment of this court, in a common-law action, in 
accordance with the practice of the state courts under the state Code of 
Procédure, which has been in part adopted by this court, the plain- 
tiff is entitled to tue appointment of a receiver: and it is urged that 
the court should appoint the same receiver already appointed by the 
state court upon a small judgment of about $100 prior to the pro- 
ceedings in this action. Where similar supplementary proceedings 
are had upon judgments in différent courts of the state, it is provided 
by section 2466 of the New York Code of Procédure that no other re- 
ceiver shall be appointed, but that an order may be made in any 
subséquent cause extending the receivership to the proceeding in that 
cause. Section 2471 déclares that such a receiver "is subject to the 
direction and control of the court out of which the exécution was is- 
sued;" and, upon any subséquent orders extending the receivership 
to other judgments, "the control over, and direction of, the receiver 
with respect to that judgment remain in the court to whose con- 
trol and direction he was originally subject." 

The latter provision indicates a manifest objection to the appoint- 
ment by a fédéral court of the same receiver that has been appointed 
in the state court. By accepting a subséquent appointment from a 
fédéral court, the receiver would become amenable to the fédéral juris- 
diction. But no mère order appointing him,without his acceptance, 
could make him so. If he accepted the fédéral appointment, he 
would become subject to the direction of two independent tribunali, 
upon the application of différent creditors, without concert of action, 
and with no common superior. Such a receiver would be -liable to 
become subject to conflicting orders, and to conflicting duties, unless 
the fédéral court, or the state court, were to renounce any authority. 
direction, or control over him, or over the f und of which the receiver 
v.27F.no.3— 16 
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might become possessed ; which is manif estly inadmissible. The stata 
Btatute intrusts ail control over the receiver in the case of several ap- 
pointments in différent state courts to the court by whom the receiver 
was originally appointed, and thereby any confusion or conflict of 
jurisdiction is avoided among the several state tribunals. But that 
statute cannot control the appointments of the fédéral courts. 

A receiver is an officer of the court that appoints him. He, and 
the fund that he represents, must be under the control of the court 
that appoints him, except in so far as some statute othervrise pro- 
vides. He has no authority beyond the jurisdiction that appoints 
him. Booth v. Clark, 17 How. 322. A fédéral court could not re- 
tain its proper independence and control over the receiver appointed 
by it in its own cause if it were to appoint a state officer subject by 
state statutes to the eKclusive control of a state tribunal. There is 
no state or fédéral statute authorizing a state court to direct the re- 
ceiver, or to control the fund, in the interest or for the benefit of a 
créditer under a fédéral judgment. His relief and protection devolve 
on the fédéral court in vehich the judgment was obtained, 

It is asserted tbat the receiver appointed on the small prier judg- 
ment in the state court has ne ver done anything in regard to the 
debtor's estate, and that there is ground to believe that the proceed- 
ing and appointment were coUusive, and as a further protection 
against the debtor's alleged frauds. In the state courts the proper 
remedy in such a case would, perhaps, be for a subséquent créditer 
upon a state judgment to apply for the removal of such a receiver to 
the court that appointed him ; but a fédéral créditer would bave no 
légal st'ttus in a state court upon such an application, because there 
is no statute which requires the state court to interfère for his benefit. 

I do not pereeive any spécial difficulty or embarrassments likely to 
arise in this case from the appointment of separate receivers. Prier 
to rnle 139 of the late court of chancery, différent receivers were 
often appointed. Cagger v. Howard, 1 Barb. Ch. 368. A receiver 
in supplementary proceedings represents only the rights of the créd- 
iter on whose judgment he was appointed. Even as respects un- 
doubted assets in the debtor's possession, his authority and power to 
collect extend no further than to make the amount of the judgment, 
with interest, costs, and expenses; while as respects property held by 
third persons in alleged fraud of judgment creditors, such a receiver 
acquires no lien even, until he has filed a bill, or taken other légal 
proceedings to avoid the fraudulent transfer, or to assert his riglit of 
possession, {Olney v. Tanner, 10 Fed. Rep. 107-11 4;) and, if success- 
ful, he recovers only the amount of the judgment in which he was ap- 
pointed, with costs and expenses, (Bostwick v. Menck, 40 N. Y. 383.) 
Swift V. Johnson, 26 Fed. Rep. 828. If the prior state receiver were 
therefore actively proseeuting his duties, a différent receiver appointed 
by this court, while bound to respect any légal title or lien acquired 
by the prior receiver in any spécifie property, or any steps already 
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taken by him to acquire any particular assets, (High, Beo. ec. 2, 3,) 
would not be precluded from taking any appropriate légal meaeures 
to avoid fraudulent transfers which the prior receiver bad not at- 
tacked, nor from taking the debtor's admitted assets after the prior 
judgment and expansés were satisfied. That is the object of the 
présent application. To appoint the prior state receiver would ap- 
parently tend to defeat the whole object of this proceeding. While I 
do not say that there may-not be spécial circumstances which might 
justify the appointaient of a state receiver who was willing to act un- 
der both jurisdictions, this is not suc h a case, and I greatly doubt 
wLether the same appointment should ordinarily be made, except on 
consent of the parties. Confusion and conflict between independent 
jurisdictions will usually be best avoided by the appointment of inde- 
pendent receivers of this kind. No référence is hère had to suits re- 
lating to spécifie property, which is the subject of the action, nor to 
cases in which certain property is within the exclusive or peculiar 
jurisdiction^of another tribunal. 

The plaintiflF in the présent case is assignée in bankruptcy, and I 
see no objection to bis being made the receiver in thia case. An 
order may be drawn for bis appointment. 



St. Louis & S. P. Et. Co. w. Johnston, Eeceiver, etc. 

{Circuit Court, 8. D. New York. April 21, 1888.) 

1. Banks aîtd Bankinq — Collection dp Draft by Insolvknt Bank— Drawek, 

■WHBN ENTITLED TO PrOCBBDS. 

A., who for several years had kept an account with the Marine National 
Bank of New York, on May 5, 1884, deposited a sight draft, dated that day, and 
drawn by him on a corporation of Boston, Massachusetts, which was indebted 
to him in the amount of the draft. The bank was insolvent at the time, but 
the draft was forwarded to its collection agent at Boston, and paid May 7th, 
after the bank had f ailed and closed its doors. On several previous occasions 
A. had deposited similar drafts, and been credited therewith as cash, and they 
were treated by him as cash deposits. On the occasion in question the bank 
credited plaintifE with the draft as a cash item. Held, that the draft was not 
the property of A. when paid by the drawee, and that he was not entitled to 
recover the amount thereof from the receiver. 

2. Samb — Crédit dp Sight Bill as Cash — Discount. 

When a sight bill is credited by a bank to a customer as a cash item, with 
the latter's assent, the transaction is équivalent to a discount of the bill by 
the bank. 

In Equity. 

Burrill, Zahrishie é Burrill, for complainant. 

Develin d Miller, for défendant. 

Wallace, J. The proofs show that for several years prior to the 
fifth day of May, 1884, the plaintifï kept an account with the Ma- 
rine National Bank of the City of New York, making deposits with 



244 PEDEBAL EEPOBTEB. 

and drawing checks npon the bank from time to time. On the fifth 
day of May, 1884, the plaintiff deposited with the bank a sight draft 
for $17,835, dated that day, and drawn by the plaintiff upon the 
treasurer of the Atchison, Topeka & Santa Fe Kailroad Company, 
of Boston, Massachusetts, which company was indebted to the plain- 
tiff in the amount of the draft. The bank was insolvent at the time, 
but forwarded the draft to its coUecting agent at Boston, and the 
amount was paid to such agent by the drawee on the seventh day of 
May, after the bank had failed and elosed its doors. On several oc- 
casions during the tirae the plaintiff kept an account with the bank 
the plaintiff deposited similar paper at the same time with money, 
and the bank credited the plaintiff upon its books, and also upon the 
pass-book of the plaintiff, with the amount of such paper as a cash 
item. The plaintiff also entered the amount of such drafts in a 
mémorandum of deposits kept in its check-book among cash itemg. 
The plaintiff has never drawn against the crédits given for sight 
drafts, but never had occasion to do so. There was no express ar- 
rangement or understanding between the plaintiff and tfie bank that 
such deposits should be treated as cash. When the draft in suit was 
deposited it was sent to the bank by a messenger boy, but the plain- 
titf's pass-book was not sent, having previously been left with the 
bank for the purpose of being written up. The amount of the draft 
was credited by the bank on its own books to the plaintiff as a cash 
item, but it was not entered in the pass-book of the platntiff until 
after the failure of the bank, and then without the plaintiff's knowl- 
edge. The défendant, who is the receiver of the bank, had notice 
of the plaintiff's rights before the proceeds of the draft were paid 
over to him by the collecting agent at Boston. 

Inasmuch ag the proceeds of the draft had not become commingled 
with the other moueys of the bank when the défendant took posses- 
sion of its assets, but were capable of identification, the plaintiff is 
entitled, if they are its property, to follow them into the hands of the 
receiver, and regain them. Illinois Trust & Sav. Bank y. Smith, 21 
Blatchf. 275; S. G. 15 Fed. Eep. 858. The question, therefore, is 
whether the draft belonged to the plaintiff at the time it was paid by 
the drawee. If it did, the défendant did not acquire title to the 
money. If the transaction in controversy was équivalent to a dis- 
count of the draft, the bank acquired title to the paper; if it was 
not, the bank merely became the agent of the plaintiff to collect the 
proceeds. 

The case of Metropolitan Nat. Bank v. Loijd, 90 N. Y. 531, (a^rm- 
ing the same case in the suprême court, reported in 25 Hun, 101,) is an 
authority directly in point against the plaintiff's right to recover. In 
that case the plaintiff deposited with the bank a check drawn upon 
another bank in a différent city, indorsed by him, and the amount 
of the check was entered by the bank upon the pass-book of the de- 
positor as cash, with the depositor'a knowledge. It was held that 
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the bank became the owner of the check. The opinions delivered in 
this case, both in the court of appeals and in the suprême court, are 
a fuU and able discussion of the questions involved, and contain a 
full review of the authorities bearing upon them. On the other 
hand, the case of Balbach v. Frelinghuysen, 15 Fed. Eep. 675, de- 
cided by the circuit court of the district of New Jersey, follows the 
views expressed in Morse on Banks and Banking, (page 427,) and 
holds that the checks so deposited do not become the property of the 
bank, although by the course of business between the depositor and 
the bank the depositor has been allowed to draw against the deposits 
before the paper has been actually collected. 

Upon principle, there is no reason why, if the parties choose to 
treat the deposit of such paper as a deposit of cash, the transaction 
should not be deemed équivalent to a discount of the paper by the 
bank. Sight bills, drawn by one corporation upon another of promi- 
nent financial standing, like the interest coupons of such e'orporations, 
or like certified checks upon banks, are generally accepted in com- 
mercial usage as the équivalents of money. They hâve practieally 
the same attributes as bills issued by banking corporations, which are 
merely promises to pay at sight, and are everywhere accepted as 
money, in the absence of spécial circumstances affeeting the finan- 
cial standing of the corporation issuing them. Where bank-bills are 
credited at their face to their depositor, and aretreatedby the depos- 
itary as a deposit of money, the bank receiving them becomes a debtor 
to the depositor for the face amount, although the currency may at 
the time be depreciated. Marine Bank y. Fulton Bank, 2 Wall. 252. 

When a sight bill is deposited with a bank by a customer at the 
same time with money or currency, and a crédit is given him by the 
bank for the paper just as a like crédit is given for the rest of the de- 
posit, the act évinces unequivocally the intention of the bank to treat 
the bill and the money or currency, without discrimination, as a de- 
posit of cash, and to assume towards the depositor the relation of a 
debtor inatead of a bailee of the paper. If the customer assents to 
such action on the part of the bank by drawing checks against the 
crédit, or in any other way, he manifests with equal clearness his in- 
tention to be treated as a depositor of money, and, as such, as a créd- 
iter of the bank instead of a bailor of the paper. Under such circum- 
stances it sbould be held that the bank acquires title to the paper 
just as it would to a deposit of money. The intention of the parties 
in the particular transaction may be asoertained from the course of 
their préviens dealings. When it appears that it has been the uni- 
form practice between the parties in their past dealings to treat de- 
posits of paper as deposits of cash, their intention to do so in the 
particular transaction should be inferred, in the absence of new and 
inconsistent circumstances. 

It is quite certain that bankers do not invariably crédit their cus- 
iomers for sight paper as for cash, but are generally influenced by 
the financial responsibility of the customer, or the drawee of the paper, 
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or both. If a bank does not wish to assume the relation of a debtor 
for the paper to the depositor, this intention may be manifested in a 
very explicit manner by crediting the paper as paper. This was done 
in Thompson v.GUes, 2 Barn. & C. 432, in the Case ofRowton, 1 Eose, 
15, and in the Case of Sargeant, Id. 153. Some significance must be 
attaehed to a crédit entry of the bill upon the books of the bank as 
cash, and the natural implication would seem to be that the bank, by 
making such an entry, assumes to receive the bill as money. Correl- 
atively, if the depositor understands that the bank proposes to receive 
the paper as money, and assents, expressly or by acquiescence, it would 
seem that he consents to part with the title to the paper. For thèse 
reasons the conclusions reached in Metropolitan Nat. Bank v. Loyd 
are adopted as satisfactory. The authorities bearing upon the gên- 
erai questions are so fuUy cited and discussed in the opinions in that 
case that it is deemed unnecessary for présent purposes to refer to 
them. 

Although the plaintiff had never drawn against the crédit for bills 
given by the bank, it appears that its balance was so large that there 
was never any necessity for it to do so. There is no room to doubt 
that its ohecks would bave been honored if they had been drawn. The 
case is therefore to be considered as one where the course of business 
between the parties implied the understanding of both that sight bills 
should be treated in their account as cash. 

It is insisted for the plaintiff that the bank did not acquire title to 
the draft because it was insolvent, and this fact was known to its 
ofiScers when the draft was delivered to it by the plaintiff. The case 
cannot be considered upon this theory, because there is no allégation 
in the bill that the offlcers of the bank entertained any fraudulent 
intention towards the plaintiff in receiving the paper, and the bill 
does not proceed upon such a theory. If the officers of the bank 
supposed the institution would be able to maintain its crédit, and 
thus surmount its difficulties, they were under no légal duty to the 
plaintiff to disclose the state of its affairs. Silence with regard to a 
material fact, which there is no légal duty to divulge, will not vitiate 
a contract, although it eventually opérâtes to the injury of the party 
from whom the fact is ooncealed. It is well settled that fraud cau- 
not be imputed to a party who oontracts an obligation knowing him- 
self to be insolvent, merely because he omits to disclose the fact to 
the other contracting party. liedington v. Roberts, 25 Vt. 686 ; Pat- 
ton v. Campbell, 70 111. 72; Smith v. Smith, 21 Pa. St. 367; Nich- 
ais V. Pinner, 18 N. Y. 295; Attwood v. Small, 6 Clark & P. 232. 

If the bill were properly framed to présent the question of fraud, 
the facts disclosed in the proofs might justify the conclusion that the 
affairs of the bank were so hopeless, and presumably known to be so 
to its ofEcers, as to preclude the existence of an honest expectation 
on their part to repay the plaintiff 's deposit; but the rule is inflex- 
ible that the decree must be secundum allegata. 

A decree is directed dismissing the bill. 
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Abmbngatjd ». CoTJDEBT and others. 

{Circuit Court, 8. D. New York. April 15, 1886.) 

Equitt — Plhabing — Plba — STuiKiNa OuT — Sbttiitg Down for AnouMBira. 

A pléa which allèges matters properly to be brought f orwa-d by an answer 
only is not a pleadingrecognized bythe rules of practice, aad will be stricken 
from the files; but if the matters alleged are the jsroper subject of défense by 
way of plea, then auch pleading, although not good in substance, is an au- 
tborized pleading, and ail objections to it must be taken by setting it down 
for argument. 

In Equity. 

W. H. L. Lee, for complainant. 

Edward K. Jones, for défendants. 

WaijLace, J. The plaintiff bas moved to strike the défendants' 
plea from the files, and alternatively to strike ont certain parts of the 
plea. The question which is really presented by such a motion is 
not whether the plea is good in matter or substance, but whether 
such a pleading can be interposed to the bill. A plea which allèges 
matters properly to be brought forward by an answer only is not a 
pleading recognized by the rules of practice, and will be stricken from 
the files; but if the matters alleged are the proper subject of défense 
by way of a plea, then such a pleading, although not good in sub- 
stance, is an authorized pleading, and ail objections to it must be 
taken by setting it down for argument. 

The bill avers the existence of a cause of action which entitles the 
plaintiff to an accounting, and also avers, by way of anticipating a dé- 
fense, that the défendants rely upon a release of the cause of action, the 
existence of which the plaintiff does not admit, but which, if it does 
exist, was procured by fraud and misrepresentation, the particulars of 
which are set forth in détail. The défense of a release of the cause of 
action which a plaintiËf sets forth in his bill may always be brought 
forward by plea. Ordinarily, such a défense constitutes a pure plea, 
becaube it resta upon matters dehors the bill. The plea in this case 
18 not of that character, because, to be good, it must négative some 
of the averments of the bill. ïhe pleader bas not negatived the aver- 
ments setting forth that the release was procured by fraud, but con- 
fines his plea to the other allégations of the bill, and answers to the 
averments of fraud by denying the fraud. It is, of course, compé- 
tent for a défendant to plead to part of a bill, and answer to the res- 
idue; and if his plea is maintained, it is a bar to the relief pro tanto 
to which the plaintiff would otherwise be entitled ; but he can gain 
nothing by a plea to part of the bill, if his plea fails to meet other 
allégations which, if true, would, notwitlistanding the matters alleged 
in the plea, entitle the plaintiff to ail the relief sought. 

It is stated in Story, Eq. PL § 680, to be "now firmly established 
that the plea itself, as well as '^he answer, must contain the aver- 
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ments negativing the facts and circumstances so set np in the bill in 
avoidance of the bar or défense." Tested by this rule, the présent 
plea would seem to be bad. Assuming this to be so, however, the 
plaintiff's remedy is not by motion to strike it from the files, bat by 
setting it down for argument. 
The motion is denied. 



Febund V, Yaegerman.' 
{Circuit Court, E. D. Missouri. March S5, 1886.) 

1. AssiGNMENTs— Section 354, Rbv. St. Mo. — MoBTaAGiHG Entibb Assbts. 

Pétition for rehearing denied. 
3. Courts— Construction op. 

The only Missouri court which is an authoritative expounder of the Btate 
statutes is* the suprême court. 

In Equity. ir'etition by the défendant for a rehearing. 
For a report of the previous opinion in this case, see 26 Fed. Eep. 
812. 

A. Binswanger and E. Smith, for complainant. 
Robert Goode, for défendant. 

Brewer, J., [orally.) In Freund against Yaegerman there is a pé- 
tition for a rehearing. The case cornes clearly within the Une of the 
cases heretofore deeided in this court, commencing with Martin v. 
Hausman, 14 Fed. Rep. 160, and ending with Clapp v. Nordmeyer, 25 
Fed. Eep. 71. In the course of the varions opinions that I hâve had 
occasion to express, I hâve stated fuUy my own views, aud the reasons 
why, in déférence to the opinions of the otber judges in this district, 
inciuding the presiding justice, I bave made those décisions. In the 
last, or next to the last, of those cases I stated that that would be the 
rule of this court until there had been an authoritative déclaration 
by the suprême court of the United States or the suprême court of 
the state of Missouri to the contrary. Now there is presented a dé- 
cision of the Kansas City court of appeals which it is claimed enun- 
ciates views différent frora those announced heretofore, and in har- 
mony with the opinions that I personally hold, and I am asked to 
reverse the line of décisions hère. That is not an authoritative ex- 
position of the lawin Missouri. The St. Louis court of appeals may 
rule one way and the Kansas City court of appeals another. There 
is but the one authoritative expounder of the Missouri statutes in thi» 
state, and that is your suprême court. So the pétition for the re- 
hearing will be denied. 

ïKeported by Benj. F. Eex, Esq., of the St. Louîs bar. 
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Ingles and others v. New England Mut. Life Ins. Oo. and otheis. 

(Circuit Court, D. Massachuaetd. April 9, 1886.) 

Praud on Crbditors— Life Iksctranck— Pub. St. Mass. Ch. 119, § 167. 

Where a contract of Insurance is made in furtherance of a conspiracy be- 
tween the insured and his wife to defraud and cheat thé creditors of the 
former, the most the creditors can reach, under the Massachusetts statuts, 
(Pub. St. e. 119, § 167,) is an amount equal to the premiums paid with intent 
to defraud creditors, with interest thereon. 

In Equity. 

C. J. Babbitt and Stearns é Butler, for plaintîfFs. 

A. D. Poster, for insurance Company. 

II. L. Harding and Henry Jackson, for Susan D. Harwood. 

CoLT, J. The plaintiffs in this suit, as creditors of Norman B. 
Harwood, seek to reach and apply the proceeds of a policy of insur- 
ance isBued by the défendant company in favor of Harwood, for the 
benefit of his wife and children, who are also made parties défendant. 
The bill allèges that the contract of insurance was made in further- 
ance of a conspiracy between Harwood and his wife to defraud and 
cheat the creditors of the former, and that the premiums paid upon 
the policy were paid out of moneys fraudulently obtained from his 
creditors. The présent motion raises the question whether, under 
thèse circumstanees, the court should continue the injunction restrain- 
ing the insurance company from the payment of the policy to the 
widow. The policy contains a provision that the contract shall be 
governed and construed by the laws of Massachusetts. Section 167 
of chapter 119 of the Public Statutes of Massachusetts provides as 
f ollows : 

"A policy of insurance on the life of a person, expressed to be for the ben- 
eflt of a married woman, * * * wliether procured by herself, her hus- 
band, or any other person, * * * shall inure to her separate use and 
beneflt, and that of her children, independently of her husband or his credit- 
ors, or the person effecting * * * the same, or his creditors. « * * 
When a policy is effected by any person on his own life, or on the life of an- 
other, expressed to be for the benefit of such other or his représentatives, or 
a third person, the person for whose beneflt it was made shall be entitled 
thereto against the creditors and the représentatives of the person effecting 
the same. If the premium is paid by a person with intent to defraud his 
creditors, an amount equal to the premium so paid, with interest thereon, 
shall inure to the beneflt Of his creditors, subject, however, to the statute of 
limitations." 

The statute seems to provide specifically for the case before us. 
Admitting the allégations of the bill to be true, it appears that, upon 
the policy in suit, the premiums were paid by a person or persons 
with intent to defraud creditors. Under the statute, therefore, it 
seems clear that the most the creditors can recover is an amount 
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equal to the premiums so paid, with interest thereon. The ininnc- 
tion may be vacated, except as to a sam equal to an amouut of the 
premiums paid, and interest thereon. 



Cleveland Eolling-Mill Co. v. Texas & St. L. Et. Co. and others.* 

{Circuit Court, JE. D. Missouri. March 24, 1886.) 

1. CoBPOBATiON— Stockholdees— Suit to Enfokcb Liability— Paktibs. 

A bill in equity to charge holders of nominally paid-up stock cannot be 
maintained on behalf of a single judgment créditer, but must be on belialf of 
ail entltled to share in such assets. 

3. SAME — CORPOEATION IN HaNDS DP RbCBIVES. 

Semble, tbat where the corporation is in the hands of a receiver he is not the 
only party wha can sue. 

8. SaMB — LiABILITT OF HOLDEES OP NOMINALLY PaID-Up StOCK — NOTtCB. 

Holders of nominally paid-up stock, upon which nothing bas been paid, are 
not liable for the amount due thereon, unless they took with notice. 

In Equity. Bill to charge holders of nominally paid-up stock on 
behalf of a single judgment creditor. Demurrer to bill. 

The bill charges, in substance, that ail of the défendants except 
the Texas & St. Louis Eailway Company are subscribers to and owners 
of unpaid-for stock issued to them as purchasers of the company's 
bonds, as a bonus, and that said stock was issued by said company 
through one Hubbard, who had ostensibly taken the contract to con- 
struet said company's road in considération of ail its stock and bonds, 
though said road was, in fact, constructed by the company itself. 

Ira G. Terry and Fisher é Rowell, for complainant. 

Dyer, Lee é Ellis, Hough, Overall é Jiidson, Phillips é Stewart, 
John G. Chandler, Farrish é Jones, and John P. Davis, for défend- 
ants. 

Bbewer, J., {orally.) In the case of Cleveland Rolling-mîll Com- 
pany V. Texas é St. Louis Railway Company there is a demurrer to 
the bill. The bill is one to charge stockholders in the railroad com- 
pany for and on behalf of a judgment creditor. Three grounds are 
alleged : 

First. That the bill is brought simply on behalf of a single com- 
plainant, instead of on behalf of ail the creditors. That is a defect : 
a bill in equity must be in behalf of ail entitled to share in such as- 
sets. Therefore that calls for a sustaining of the demurrer. 

Second. That the receiver is the party to bring suit. On the face 
of thèse papers, except by implication and référence to other proceed- 
ings, it does not appear that there was ever a receiver, and, if there 

1 Keported by Benj. P. Eex, Esq., of the St. Louis bar. 
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■was, we do not think he is the only party who can bring suit for the 

collection of thèse unpaid subscriptions of etockholders. 

The third objection is that it does not appear that thèse stockhold- 
ers were original subscribers to the stock of the company, and had 
not paid for their stock. The bill, I think, is open to oriticism in 
that respect. I do not mean to say that the language does not carry 
the idea which counsel evidently had in mind, and yet I think it is 
perhaps not sufficiently perspicuous, and as the demurrer will bave to 
be sustained, and leave given to amend the bill, the language should 
be made clear and fuller, to show that thèse parties took the stock 
directly from the company, and not from a contractor, or that they 
took it with knowledge of the fact that this party, who is alleged to 
hâve been a sham contractor, was such, and that it was simply a de- 
vice to évade the rule of liability for non-payment of stock. Of 
course, it is very patent what the idea of the counsel was in the mat- 
ter; and, giving particular force to the words used, it may be that 
it is suffieient ; but, as long as the bill must be amended in the other 
respect, it would be better to raake it f uU, clear, and spécifie, so that 
there shall be no question as to what the facts are that are charged. 

The demurrer will be sustained, and leave given to file an amended 
bill by the next rule-day. 



RiKEK V. Alsop and others. 

(Circuit Court, S. D. Neu) York. April 15, 1886.) 

RuLROADS — Bonds— FoKBCLOsuBB of Moktgagb— Ohio akd Mississippi Rail- 
WAY Company. 

Contract whereby complainant surrendered certain bonds held by him, and 
accepted in lieu thereof mortgage bonds, linown as "Construction Bonds," 
of the Ohio and Mississippi Railway Company, (eastern division,) construed, 
and held, that he was entitled to priority over the claims of the Ohio and 
Mississippi Bailway Company, as reorganized under the title acqulred by a 
foreclosure of a prior mortgage. 

In Equity. 

B. W. Huntington, for complainant. 

Platt é Bowers, and Geo. W. Wingate, for défendants. 

Wallace, J. The complainant files this bill to compel the défend- 
ants to account as trustées for the value of certain mortgage bonds 
known as "Construction Bonds," issued by the Ohio & Mississippi 
Eailway Company, (eastern division,) of which he was holder when 
the défendants traneferred to the Ohio & Mississippi Eailway Com- 
pany (as reorganized) the property and franchises of the original 
company, which they had purchased upon a sale under a foreclosure 
of a prior mortgage of that company. The theory of the bill is that 
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■when the défendants purchased the property and franchises of the 
Company upon the mortgage foreclosure they were trustées for the 
complainant, and for other holders of outstanding construction 
mortgage bonds, and it was their duty to préserve and recognize the 
lien of the holders of such bonds as paramount to the title acquired 
upon the purchase; but that in violation of this duty they conveyed 
the property purchased discharged of the lien of the bonds to the 
Ohio & Mississippi Eailway Company, (as reorganized,) and thereby 
extinguished the prior lien. 

It appears by the proofs that in December, 1858, the complainant 
was the owner of nine bonds, for $1,000 each, part of an issue of 
$4,242,000, known as "Construction Bonds," created by the railway 
Company and secured by a mortgage upon its property and fran- 
chises. The Company had created two prior issues of mortgage 
bonds secured, respectively, by iirst and second mortgages upon its 
property, the construction bonds being secured by a third mortgage. 
The Company was financially embarrassed. It was in default three 
interest payments on its Iirst mortgage bonds, as well as in the pay- 
ment of interest upon its second mortgage bonds, its construction 
bonds, and its income bonds, which were secured by a fourth mort- 
gage. The défendant Alsop, and six others who were interested as 
creditors of the railway company or otherwise, issued a circular to 
the stockholders and creditors of the company, suggesting a plan to 
reduee its indebtedness and place it upon a more seoure financial 
footing. By this plan the second mortgage bonds of the company 
which, with principal and unpaid interest, amounted to something 
over $300,000, were to be retired; the amountof construction bonds, 
the principal of which was $4,242,000, was to be reduced one-third; 
the income bonds, comprising an issue of $3,200,000 were to be ex- 
changed for capital stock; and an adjustment was to be made of ail 
other indebtedness, so that the total mortgage debt of the company 
should be but $.5,000,000, and the capital stock of the company should 
be limited to $7,500,000; making the aggregate liabilities of the 
company $12,500,000, as against $18,893,000 then existing. By 
that circular the stockholders and creditors of the company were in- 
vited to join in an agreement annexed, dated as of the fifteenth day 
of December, 1858, in which Alsop and the others offered to aot as 
trustées for ail parties who might subscribe, to efïect an adjustment 
between the bondholders, stockholders, creditors, and the railway 
company, according to the gênerai plan proposed by the circular. 
This agreement, in substance, provided that the railway company 
should issue and deliver to the trustées $7,500,000 of capital stock, 
to be exchanged by them for the outstanding shares, to enable them 
to retire the whole issue of second mortgage bonds, one-third of the 
issue of the construction bonds, and the whole issue of income bonds; 
that the stockholders of the company should surrender their stock to 
the trustées, and receive in exchange new stock for one-tenth of the 
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timount thereof , at par ; that the holders of construction bonds shonld 
deliver one-third of their bonds to the trustées, and receive in lievi 
thereof shares of the capital stock of the company at par; that tliP 
holders of second mortgage bonds should deliver ail their bonds to 
the trustées, and receive in lieu thereof construction bonds at par for 
two-thirds and capital stock at par for one-third the amount; and 
that the holders of income bonds should deliver ail their bonds, and 
receive in lieu capital stock at par. 

As it was essential to the success of the plan that substantially ail 
the holders of bonds, debts, and stock should unité, the first 12 ar- 
ticles of the agreement were framed upon the theory that ail parties 
in interest should subscribe. Accordingly, it provided that the trus- 
tées should hold ail the bonds, stock, and debts which might be sur- 
rendered to thein as a trust fund for the benefit of ail the persons 
contributing to the fund by the surrender of bonds or stock, and 
should issue to each subscriber to the agreement making such de- 
livery to them a certificate or certificates, which should be évidence 
of his interest in the fund according to the relative value of the assets 
delivered by him to the whole amount of the fund. It also provided 
that the trustées should exchange the bonds, debts, and stock con- 
stituting this trust fund with the railway company for new capital 
stock of the company, and, when this exchange was effected, should 
apportion the new stock among the certificate holders according to 
their respective interests; and that the company should retire the 
bonds and stock which had been delivered to the trustées and by them 
to it. By the eleventh article of the agreement it was provided that 
the certificate holders should hold annual meetings or spécial meet- 
ings at the call of the trustées, at which it should be compétent for 
two-thirds of the holders to modifythe agreement or any part thereof . 

The agreement was also framed to meet the contingency that the 
consent of ail of the creditors or stockholders could not be obtained, or 
that foreclosure proceedings might be instituted, and contained pro- 
visions to protect the interests of ail concerned provided the plan con- 
templated by the first 12 articles of the agreement could not be success- 
fully carried out. Thèse provisions authorized the trustées to borrow 
money if it should become necessary to do so in order to protect the 
interests of the parties; declared that moneys raised by the trustées 
should become a part of the trust fund in their hands; and author- 
ized the trustées to issue certificates for the sums raised which should 
give the holders an interest in the fund proportioned to the amount 
their certificates should bear to the whole amount. By the fourteenth 
and fifteenth articles of the agreement the trustées were empowered, 
when in their opinion the exigency of a sale of the road and property 
should be imminent, to make such arrangements with the mortgagor 
or the owners of the bonds secured by the mortgage as would enable 
them to protect the interests of the trust, or purchase the road and 
property ; and were directed, in the event of a purchase, to transfer 
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the road, and any other property belonging to their trust, to the cer- 
tificate holders, each to be entitled to the proportion borne by his eer- 
tificate to the whole amount of certificates ; and it v?as further pro- 
vided that upon such transfer the trust was to be deemed discharged 
aud terminated. The sixteenth article of the agreement provided for 
the protection of the rights of the parties in the event of a purchase 
of the property by any subscriber or subscribers to the agreement by 
permitting every other subscriber to tender to the purchaser such a 
proportion of the purchase money as would be equal to the relative 
amount of his certificate to the whole amount of certificates, and, 
upon making such tender, to participate in the purchase in the ratio 
that the money paid by him should bear to the whole purchase money. 
The agreement also contained a provision which permitted any sub- 
scriber to contribute his remaining bonds to the trust, and reçoive in 
exchange a certificate which should be "equal to the amount of the 
bonds and the interest due thereon." 

The complainant, and many creditors and stockholders of the rail- 
way Company, subscribed the agreement. The complainant produced 
his nine bonds to the trustées, surrendered three of them, obtained 
his certificate, and retained the remaining six. Prior to December 
13, 1860, the great body of stockholders had surrendered their stock 
to the trustées, and a large amount of the second mortgage bonds and 
construction bonds had been surrendered; but a foreclosure of the 
second mortgage had been commeneed in the interest of certain bond- 
holders secured by that mortgage who had not surrendered their 
bonds. The foreclosure suit proceeded to a decree, and a sale of the 
property covered by the mortgage bonds was advertised. The trus- 
tées procured the parties in interest in the foreclosure suit to sell to 
them the greater part of their bonds, and, nnder this arrangement, 
ail the second mortgage bonds, except some $15,000 in amount, came 
into the hands of the trustées, and the foreclosure proceedings were 
suspended; but in 1866 the trustées procured the complainants to 
readvertise the property for sale under the decree in that suit, and 
on the ninth day of January, 1867, the entire property and franchises 
of the corporation were sold under that decree for the sum of $1,000,- 
000, the trustées becoming the purchasers. Thereupon the formai 
title to the property and franchises of the corporation was trans- 
ferred to the trustées^ This was done pursuant to a plan for the re- 
organization of the company, by which a new corporation was to be 
created, and the property of the old corporation purchased by the 
trustées under foreclosure was to be conveyed to it. At this timethe 
affairs of the corporation were prospérons. The trustées controlled 
ail its debts except $2,113,000 of the first mortgage bonds, $15,000,- 
000 of the second mortgage bonds, and $37,402 of construction 
bonds. 

Prior to the commencement of the suit to foreclose the second 
mortgage, meetings of the certificate holders had been held, which 
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had been duly called pursuant to the eleventh article of the trusl 
agreement, at which variouB modifications of the agreement were 
adopted by tbe certificate holders. Prior to the purchase by the 
trustées the holders of construction bonds had surrendered nearly ail 
of their bonds under the provision in the agreement permitting them 
to do so, so that but a few of thèse bonds were left outstanding. 
The complainant did not surrender six of the nine bonds which he 
originally held. The proposed reorganization of the company, and 
the purchase by the trustées under the foreclosure of the second 
mortgage, were sanctioned by the requisite majority of certificate 
holders, at meetings duly called. The complainant did not personally 
participate. He had previously sold his certificate, and the holder 
participated in the acts of the other certificate holders. At the time 
of the purchase the trustées seemed to hâve assumed that they owed 
the complainant no duty respecting the six bonds which he had not 
surrendered. After the purchase they conveyed the property and 
franchises of the company to the new corporation, and that corpora- 
tion and the trustées hâve ever since refused to recognize the rights 
of the complainant, but insist that ail his equities as a holder of con- 
struction bonds were eut off by the sale under the foreclosure of the 
prior mortgage. 

Upon thèse facts, it must be held that the complainant is entitled 
to the relief sought by the bill. Nothing contained in the agreement, 
or growing out of the relations between the trustées and the holders 
of construction bonds, authorized the trustées to disregard the rights 
of holders of the bonds who subscribed the agreement to bave their 
bonds to the extent of the two-thirds not surrendered treated as a 
subsisting lien upon the property of the corporation in any contiu- 
gency which might arise under the trust. The provisions of the 
trust agreement are to be interpreted in the light of the situation ex- 
isting when it was offered for signature, and of the objects in view as 
announced by the circular to creditors and stockholders to which it 
was appended, and with which it is to be read. The trustées did not 
propose to change the status then occupied by the creditors and stock- 
holders, except so far as would be effected by retiring the second 
mortgage bonds, reducing the construction bonds from $4,242,000 to 
$2,828,000, and extinguishing the junior income mortgage bonds, and 
the unsecured debts at the expense of the stockholders of the com- 
pany who were to surrender their shares. 

As appears by the statements in the circular, and from the whole 
scheme of the agreement, the trustées proposed the attempt of read- 
justing the indebtedness of the company upon the basis of conces- 
sions, whereby both creditors and stockholders were to deliver their 
daims or shares to the trustées for an exchange with the company 
for such moneys as the company might bave applicable to the pay- 
ment of its debts, and for new capital stock to an amount not ex- 
ceeding $7,500,000, unless a further réduction of the bonded debt of 
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the Company might authorîze it to inorease its capital stock. Thia 
was the primary object contemplated by the trust agreement, and ail 
the provisions of the agreement concerning the création of the trust 
fund, tbe disposition to be made of it, and the power and duties of the 
trustées in the promises, are to be treated as subservient to the main 
plan and purpose whieh was proposed to be accomplished. The con- 
cessions to be made by holders of construction bonds was the sur- 
render by them of one-third of the principal of their bonds, and the 
acceptance in lieu thereof of an interest in the trust fund which was 
to corne into the hands of the trustées under the plan of the agree- 
ment. Beyond the one-third which they were to surrender, they were 
to hâve no interest in the trust fund, and their rights were to remain 
the same as though no agreement had been subscribed; and the onJy 
change effected in their previous relations to the company was that 
thenceforth they were embarked with the trustées in the common 
undertaking which the trustées obligated themselves to carry out. 
By the terms of the agreement the trustées promised to distribute the 
trust fund which was to be created among the certificate holders ac- 
cording to their respective interests. If they had succeeded in ex- 
changing the claims which had been surrendered to them by ereditors 
for stock of the company, tbe trust fund which they would hâve dis- 
tributed would hâve been the stock of the company, and the certif- 
icate holders would hâve beeome stockholders whose rights would 
hâve been subordinate to the existing mortgages upon the property. 
The holders of construction bonds who had surrendered a third of 
their holdings under the agreement would hâve occupied the position 
of stockholders for the amount surrendered, but their rights as bond- 
holders for the unsurrendered two-thirds of their bonds would hâve 
remained the same as before. 

It was not contemplated by the agreement that the trustées should 
acquire title to the road and franchises of the company, unless it 
should becorae necessary to do so in order to avert a sale under a 
foreclosure for the protection of their cestuis que trust. Had this 
contingency occurred, they woald stiil hâve maintained the position 
of trustées towards ail those who subscribed the agreement, and their 
purehase would hâve been made in the interests of ail, and with a 
view to carry out the gênerai objects which they originally proposed. 
If that had happened, the road and franchises, as well as the fund 
already existing in their hands, would bave beeome merged in the 
gênerai trust fund, which they were to distribute conformably to the 
scheme of the trust. There is not a word in the agreement to in- 
dicate that they could purehase the road discharged of the équitable 
lien of those who had surrendered à portion of their bonds in order 
that the remaining part should be more safely secured. The trustées 
would hâve bought the road and franchises not discharged of the lien 
of two-thirds of the construction bonds, which it was one of the pur- 
poses of the trust to protect, but in subordination to it; and it would 
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then hâve been theîr duty, -when making distribution to the certificate 
holders under the fifteenth article of the trust, to recognize and pro- 
tect the rights of construction bondholders who had subscribed the 
agreement. If they had purchased the road when a foreclosure sale 
was imminent, the trust fund which would hâve been in their hands 
for distribution would bave been in equity precisely what it would 
hâve been if no foreclosure sale had taken place and no purohase had 
been made; and the rights of holders of construction bonds who had 
subscribed the agreement to bave their security as to two-thirds re- 
main undisturbed, and the duties of the trustées to préserve their 
security, would hâve been exactly the same as if the trustées had suc- 
ceeded in carrying out the scheme of the first 12 articles of the agree- 
ment, and were aboutto make distribution of the trust fund to certif- 
icate holders under the twelfth article. 

The trustées did not purchase upon the foreclosure of the second 
mortgage because a sale of the property was imminent. They did sobe- 
cause a sale, and a purchase by them under such a sale, would af- 
ford a convenient method of closing out their trust, and enable them 
to convey a satisfactory title to the new corporation. Of course they 
occupy no better position towards the complainant than they would if 
they had purchased pursuant to the conditions of the trust, They 
now insist, as they hâve insisted ail along, that they owe no duty to 
the complainant, and that no one had any right to share in the pro- 
ceeds of the trust fund arising under the agreement except certificate 
holders, or in the distribution of the property which they acquired 
by purchase. It does not follow because the complainant had no 
interest in the trust fund, and was not entitled to share in its distri- 
bution after he had parted with bis certificate, that the trustées owed 
him no duty respecting the unsurrendered two-thirds of his bonds. 
They undertook to become his trustée for the purpose of protecting, 
as well as could practically be dope, his interest as a secured bond- 
holder of the company, to the extent of two-thirds of his original 
security, in considération of his becoming a subscriber to the agree- 
ment. If this is not a correct view of the relation they promised to 
assume towards the construction bondholders, what inducement did 
the agreement oiïer to holders of such bonds to join in it? Their 
mortgage was a prior lien to the income mortgage of $3,200,000. 
They were to hâve nothing for relinquishing one-third of their secur- 
ity except an equal share in the- trust fund with the income bond- 
holders, and a proportionate share with creditors and stockholders. 
They were to hâve but comparatively little participation in the man- 
agement and control of the fund, because they would be but a mi- 
nority of the voting power. Obviously, one of the main inducements 
which led them to sign was the considération that the trustées, who 
were to undertake the readjustment of the affairs of the company, 
should become their trustées, for the protection of their interests aa 
bondholders, in carrying ont the détails of the scheme. 
v.27F.no.3— 17 
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The sîxteenth article of the agreement indicates very conclusÎTely 
that every Bubacriber to the agreement, whether bondholder or etock- 
holder, was to be protected in the event of a purchase of the property 
by any otlier subscriber, directly or indirectly,whieh would include a 
purchase by the trustées. Under this article it would hâve been the 
privilège of the complainant to surrender his remaining six bonds 
under the seventh article of the agreement, and receive a certificate 
for their amount. Thus, the agreement was earefully devised to 
protect every subscriber to the full extent of his interest, both as 
bondholder and certificate holder, in the event that the trustées might 
be unable to protect him. That contingency did not occur, but the 
trustées themselves purchased the property. They could acquire no 
better rights upon such a purchase against the complainant than 
could hâve been acquired by any other purchaser who had become a 
party to the agreement. 

There is notbing in the provisions of the agreement conferring upon 
certificate holders the right, by a majority vote, at gênerai meetings 
or spécial meetings ealled for the purpose, to modify the conditions 
of the agreement which affect the rights of the complainant as a 
holder of bonds. It was evidently contemplated by the agreement 
that those who surrendered their claims to the trustées were, to the 
extent of claims surrendered, to be piaced upon the footing of stock- 
holders of the company. ïhey were ultimately to receive stock in 
proportion to the amount of their respective surrendered claims. 
While the readjustment was pending, they were to be permitted to ex- 
ercise the powers ordinarily exercised by stockholders in directing and 
controlling the trustées, who, through the stock in their handa, were, 
in turn, to direct and control the affairs of the corporation. The 
trustées were therefore, in effect, representing a body of quasi stock- 
holders. But neither certificate holders nor trustées were invested 
with any authority to extinguisb or impair the rights of bondholders 
whose claims against the corporation were paramount to any equities 
which stockholders* could acquire in its property. 

The obligations assumed by the trustées towards bondholders in 
the position of the complainant are not to be found in any of the ex- 
press provisions of the trust agreement. Thèse provisions are mainly 
intended to define the powers and duties of the trustées in adminis- 
tering the trust fund which should corne to their hands, and the 
rights and interests of those entitled to participate init. The duties 
ineumbent upon the trustées in the protection of the complainant 
grow out of the charaeter of the relations which they assumed towards 
every person who became a party to the agreement. They under- 
took to use their best exertions for the financial rehabilitation of the 
company, without requiring any sacrifice on the part of construc- 
tion bondholders beyond that of one-third of their holdings. The 
complainant had a right to reply upon the faithful discharge of that 
obligation. The trustées were piaced, by his consent, in part, in a 
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position whîcîi enabled them to control the financîal situation. They 
did eontrol it; but, after they had aoquired control, used the op- 
portunity to subordinate his rights to the interests of the certificats 
holders. It is by no means certain that the complainant cannot en- 
force his bonds against the new corporation as an équitable lien upon 
its property. Whether this is so or not, he can look to the trustées 
personally by whose acts his lien upon the property of the Company 
was subverted. 

The défendant Whitewright did not become a trustée until July 27, 
1867, after the purchase by the trustées at the foreclosure sale. One 
of the original trustées had died, and Whitewright was elected to fiU 
the vacant place in order to join with the other trustées in a convey- 
ance of the property to the new corporation. The eighteenth article 
of the trust agreement provides that neither of the trustées shall be 
responsible for the act or omission of any of his associâtes, or for 
any act not willfully or grossly négligent. This article merely ex- 
presses what a court of equity would hold in the absence of such a 
provision. Worrall v. Harford, 8 Ves. 8; Dawson v. Clarke, 18 Ves. 
254; Clough v. Dixon, 8 Sim. 594; Peter v. Beverly, 10 Pet. 532; 
Latrobe v. Tiernan, 2 Md. Ch. 474. When Whitewright consented 
to step into the place of a prior trustée, it was his duty, before join- 
ing in any disposition of the property of the trust fund, to ascertain 
whether the act he was about to perform would be prejudicial to any 
of the cestuis que trust whom he represented. The légal lien of the 
complainant under the construction mortgage upon the mortgaged 
property was eut ofF by the sale under the foreclosure of the prior 
mortgage. His équitable lien remained, however, until the property 
was conveyed to â purehaser for value, and without notice. Whether 
the new corporation was such a purehaser may be doubtful ; but 
however this might be, the effect of the conveyance was to introdnce 
new owners, and compel the complainant to foUow the property into 
the hands of strangers, under complications which it is not incumbent 
upon him to unravel. 

A decree is ordered for complainant for the value of his bonds at 
the time of the conveyance, with interest. 
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Mat V. Western Assur. Co.* 

(Circuit Court, D. Minnesota. 1886.) 

PniE Insurance— AuTHOBiTT oï- Agent— Loss. 

A. applied to B., an insurance agent, who had been carrying his insarance 
for a séries of years, and who knew the condition of his propertjr, for $20,- 
000 of insurance, and B., being unwilling to carry that amount m the com- 
panies he represented, applied to C, the agent of another company, for 
|3,500 of insurance, and C, without any communication with A., or knowledge 
of the property, tooiî the insurance, wrote out the policy, and delivered it to 
B., -who gave it to A. Held, that the company represented by C. was bound 
by the policy, and was liable for a loss. 

Motion for New Trial. The opinion statea the faeta. 
Wilsan é Lawrence, for plaintiff. 
Cole é Bramhall, for défendant. 

Brewer, J. In this case it appears that the plaintiff, Mr. May, 
went to Judge Ames, an insurance agent in Minneapolis, who had 
been carrying his insurance for a séries of years, and told him that 
he wanted $20,000 of insurance. Judge Ames knew the condition of 
the property, and he afterwards handed in to the plaintiff $20,000 of 
insurance; but Judge Ames, it seems, was nnwilling to carry that 
amount in the company or companies that he represented, and there- 
fore went to the agent of the défendant, Mr. Seeley, and offered him 
$2,500 of it, and Mr. Seeley took the insurance, wrote out the policy, 
and sent it to Judge Ames' ofSce, and Judge Ames thereupon deliv- 
ered it to the plaintiff. Mr. Seeley, as the agent of the défendant, 
did not know the condition of the risk, and he had no communication 
with the plaintiff. The question was whether Judge Ames was the 
agent of the plaintiff to solicit the insurance, and whether Mr. Seeley, 
as agent of the défendant, should hâve been informed by him of the 
condition of the risk, or whether the défendant company was bound 
by the knowledge that Judge Ames had, — whether his knowledge of 
the condition of the risk, under the circumstances, was the same as 
the knowledge of their agent, and binding upon the company. 

It seems to me, from whichever stand-point you approach this 
case, that it would not be fair to release the défendant company from 
liability. The plaintiff did not go to an insurance broker to employ 
him to solicit insurance. He never thought of employing an agent to 
act for him; but he, as principal, wanting to buy insurance, went to 
a man who was selling insarance, and proposed to buy from him 
$20,000 worth of insurance. Judge Ames proposed to sell it tohim, 
and they each stood in the relation of principal in that negotiation. 
There is no prêteuse that when the policies were delivered to the 
plaintiff any actual notice was given him that Mr. Seeley alone was the 

iReported by Eobertson Howard, Esq., of the St. Paul bar. 
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agent of the défendant, and the fact that Seeley's name was written 
across the back of the policy as agent of the défendant is not saffi- 
cient to charge the plaintiff with such knowledge. It seems to me 
that something more was necessary in order lo change the relations 
the parties expressly assumed towards each other than the implica- 
tion which would arise from the fact that another party'a name was 
■written on the policj as agent. 

Now, approaching it from the stand-point of the défendant Com- 
pany. They put Mr, Seeley there as their gênerai agent. If he 
sends out a man to make an examination of a risk, and accepts the 
représentations made to him by such subagent, the company is 
bound by it. It is not to be expected that a gênerai agent, located 
in a city like Minneapolis, can personally go and examine ail the 
risks offered him. The business must, of necessity, be done through 
subagents principally; and the testimony is that the custom was for 
agents to go to other agents, and divide insurance with them, when 
they had more oflfered them than they cared to carry themselves. 
Mr. Seeley testifies that that was his custom. If the agents coming 
to him took part of the risk for their own companies, he relied on 
that and wrote out the policies. It seems to me to be a very natural 
custom, and if the insurance company is willing to allow its gênerai 
agent, put in charge there, to détermine what means of investigation 
he will rely upon, and he relies upon the investigations or statements 
of other agents, the insurance company has no right to complain. 
Whatever Mr. Seeley does within the reasonable scope of the powers 
committed to him is binding upon the company. If, instead of mak- 
ing an examination himself, he prefers, or is willing, to take the rep- 
résentations of another insurance agent, the company is bound by 
that act. The particular case cited by the appellant from 58 Md. 
does not seem to me, by any means, to touch the points in this case. 

I think the ruling made by my Brother Nelson was right. 

Motion for new trial overruled. 



State ex rel. Feldkamp v. Morse and others.' 
(Circuit Court, E. D. Missouri. April 5, 1886.) 

ASSIGNMENTS FOR BeNBFIT OP CBBDITORS — PREFERENCES— ReV. ST. MO. g 354. 

A debtor has a right to prefer one creditor to the exclusion of others, but 
where the preferred creditor receives the bulk of the debtor's property in 
payment of his claim, knowing that the debtor is about to malie a gênerai as- 
signment, the assignment to him is void, under the Missouri Statutes, and iie 
can only take his share under the gênerai assignment. 

At Law. 

iKeported by Benj. T". Eex, Esq., of the St. Lotils bar. 
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Suit upon an indemnity bond given the United States marshal to 
indemnify him and P. Feldkamp againat ail damages and costs that 
might accrue to them by reason of the seizure and sale of certain 
property, claimed by said Feldkamp, to satisfy an exécution iasued 
in the case of Morse v. Frank. The other material facts are Buffi- 
ciently stated in the charge to the jury. 

A. Binswanger, for plaintifï. 

DyeVy Lee é Ellis, for défendants. 

Tebat, J"., (charging jury orally.) Gentlemen of the jury, you 
understand the main inquiry before you is whether this property be- 
longed to Feldkamp, which was seized by the marshal to pay the 
debt of Morse. If you think it was Feldkamp's property, the de- 
fendant must pay back the value of that property, with interest from 
the time it was taken, the valuation being fixed according to the ap- 
praisement at $1,544.25, — the parties differing with regard thereto. 

But the next inquiry is this : Was this a transaction in good faith, 
by which Mr. Feldkamp, being a créditer of Frank & Sons, took this 
property in payment of a debt justly due him ? or was it a fraudaient 
transaction, whereby he was to take possession of this property for 
the benefit of Frank & Sons, and through contrivances thereafter, as 
by having a new firm formed, having some other name, and turning 
the property back to that firm in order to cover the property for the 
benefit of Frank & Sons ? 

In examining thèse questions there is another élément which is 
worth while always to consider : What was the value of Frank & 
Sons' estate ? What were tbey to do with it ? Did they turn it out 
to one or two creditors ? It seems there were two creditors who re- 
ceived the main portion of the goods, leaving out of the transaction 
ali the other creditors. The amount of indebtedness is stated to be 
between $10,000 and $11,000. Two of the creditors secured their 
demanda, and the others secured what they could get out of an assign- 
ment. Now there hâve been before this court for the last two years 
a great many inquiries in regard to thèse matters, and we hâve been 
waiting for the suprême court of the state of Missouri to interpret 
the state statuts. This court bas held, and will continue to hold, 
until the state statute is interpreted otherwise, that where parties 
come, just on the eve of a coUapse, and take the estate, knowing 
that an assignment is about to be made, they cannot hold against 
other creditors, because the law as interpreted by this court is that 
they shall ail share alike. 

A man, in the ordinary course of business, bas a right to turn out 
goods for the payment of his debts; but when the final coUapse is 
impending, and he knows it, a transfer of the entire estate to one 
créditer cannot be upheld, and the latter can only take his share of 
the estate under the subséquent assignment. 

The court mentions this, because in considering this matter you 
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mnst look back and consîder the status of the parties în tbÎB case. 
Hère were Frank & Sons, and Feldkamp, a friend, as it seeins, who 
had helped them along. Very naturally they would wish to secure 
him in préférence to anybody else. If he knew that they were about 
to go overboard, and he chose to sweep the bulk of the assets in 
liquidation of his demands, and leave but a little fragment of the rest, • 
the court will pronounce it a voidable transaction. 

If you find for the plaintiflf, you must give him the value of thèse 
goods from the eighth of April last, with interest to the présent time. 

Mr. Blnswanger. Will your honor instruct the jury that they had 
the right to prefer one créditer to the exclusion of others? 

The Court. Certainly; unquestionably. I think the jury under- 
stand that ; but when that particular creditor knows this préférence 
is to be accompànied by an assignment right away, and takes the 
whole of the estate, he cannot hold it. This thought has been run- 
ning through my mind ail the while. I did not think it worth while 
to trouble the jury in regard to it. What I mean is this : Mr. Feld- 
kamp, as far as this case discloses, was an honest creditor for $2,750, 
and the assignment taking place on the very day, or a day or bo 
afterwards, and he, knowing that there was to be an assignment, 
should bave taken a fair division with the other creditors; but he 
wants the whole, and the court says he cannot hâve it; that he must 
corne in and divide with the rest. 

Mr. Binswanger. Morse did the same thing that Feldkamp did. 

The Court. We will attend to that. There may be a supplementai 
motion. Morse & Co. cannot do it. They will ail bave to corne in 
on an équitable proceeding in connection with this judgment, and 
divide ail around fairly. 

Verdict for the défendants. 



Dana, Ex'x, v. Parker. 

{Œrcuit Court, D. Massachusetts. April 9, 1886.) 

AcTioiT— Parties— Joint Bond. 

8. L. B. and E. B. became sureties on a trustee's bond, and P. and H. ex 
ecuted a bond as sureties to indemnify them. E. B. indoraed on the trustee'e 
bond an agreement to indemnify S. L. B. Subsequentljr the executrix of E. B 
brought suit on the bond against P IMd, that as it did not appear that 8. L 
B., the joint obligée, was not living, the plaintiiï was not the proper party U 
sue, and that the suit should be dismissed. 

At Law. 

A. S. Wait, for plaintiff. 

Hutchins é Wheeler, for défendant. 
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CoLT, J. In 1871 John H. Swasey, of Boston, applied to tho 
probate court for the county of Grafton, in the state of New Hamp- 
shire, to be appointed trustée for Benjamin M. Swasey; and it being 
necessary for him to furnish two sureties, résidents of New Hamp- 
shire, upon his bond, Edmund Burke, the plaintiff's testator, and 
Shepherd L. Bowers agreed to become sureties, provided they were 
"secured by a bond of indemnity, with the défendant, Parker, and one 
Jacob Hittinger, as sui-eties thereon. The bond of indemnity was 
given, and is the subject-matter of the présent suit. The suit ia 
brought by the executrix of Burke, one of the tw» joint obligées, against 
Parker, one of the sureties on the bond. Tbc case comes before 
the court on an agreed statement of facts. At the outset the objec- 
tion is raised by the défendant that the plaintiff is not the proper 
person to bring the action. We think the objection well taken. It 
does not appear but what Bowers, the joint obligée, is living, and, if 
so, he is the proper person to bring suit, for, Burke being dead, the 
right of action survives to the other joint obhgee. Dicey, Parties, 128 ; 
Donnell v. Manson, 109 Mass. 576. "It is an elemental principle of 
the common law that where a contract is joint and not several, ail 
the joint obligées who are alive must be joined as plaintifs, and that 
the défendant can object to a non-joinder of plaintiffs, not only by 
demurrer, but in arrest of judgment, under the plea of the gênerai 
issue." Farni v. Tesson, 1 Black, 309, 315. 

The fact that Burke indorsed on the bond of indemnity an agree- 
ment to indemnify Bowers cannot affect the question now raised, nor 
can it be said that the agreement of facts operated as a waiver of 
this objection, because the légal right to bring the action does not 
exist in the plaintiff, but in Bowers, the snrviving joint obligée. Suit 
dismissed. 



TaTLOB ». ElCB. 

(Oireuit Court, S. Indiana. March 81, 1886.) 

MALICIOTTS PROSECtTTION — PbOBABLE CAUSE— EVIDENCE — NbW ThTAIi. 

On examination of the évidence, heid, tliat there was probable cause for tha 
prosecution-i 

Motion for New Trial. 

Cyrus McNutt and Delana E, Williarnson, for plaintiff. 

J. W. Gordon and McDonald, Btitler d Mason, for défendant. 

Woods, J. By the form of his complaint the plaintiff assumed 
the burden, presumably diiËcult, of showing that the plaintiff nent 

> 8ee note at end </ casa. 
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before the grand Jury of Parke county and malîciously testified 
falsely, and procured others to testify, that the défendant, upon the 
person of the woman named, had produced a criminal abortion and 
miscarriage, resulting ir the death of both wornan and child, and by 
means of said false évidence had maliciously, and without probable 
cause, procured the indictment of the plaintifiE for the crime of abor- 
tion. 

There is a clear lack of évidence to support this charge as made; 
indeed, if a strict construction of the complaint had been insisted 
upon at the trial, the court would probably bave deemed it proper 
to direct a verdict for the défendant ; but the case having beefl airgued 
before the jury upon the conceded theory that the second paragraph 
of the complaint contains a separate charge against the défendant of 
wrongful assistance to the prosecution, rendered after the indictments 
had been found, it was deemed proper to submit that issue, and the 
others with it, to the considération of thé jury. Defendant's coun- 
sel now insist, and I agrée with them, that this charge is not well 
laid, because it is not shown that the alleged assistance was ren- 
dered maliciously and without probable cause. If, however, there 
were no other objection to the verdict, I should be inclined to hold 
the défendant estopped to make this one. But limiting the case, as 
I think it clearly must be limited, to the charge of assistance at the 
trial, I should feel constrained to déclare the damages excessive. 
Even, if the évidence were suËQcient to support the charge that the 
défendant originated as well as aided the prosecution, the award 
would, under the circumstanees in proof , be well up to, if not above, 
the line which would challenge considération whether or not the jury 
had been swayed by passion, resentment, or other undue influence. 

That this verdict was not the resuit of a dispassionate considération 
of the évidence seems to me altogether probable; especially in the 
light of some of the arguments and appeals made to the jury. I al- 
lude more particularly to the denunciation of the défendant on ac- 
eoiint of the alleged desecration of the grave and body of the deceased 
woman, opened for the purpose of the officiai post mortem examina- 
tion. This sacrilège, and the outraged feelings of the husband and 
son and kindred, as if the plaintiff stood for them ail, and other con- 
sidérations equally irrelevant to the rights of the litigants, were 
woven into multifarious appeals of such éloquence and force as to 
leave little room for wonder at the resuit. I am not to be understood 
as implying by the allusion made to this subject a criticism or reflec- 
tion upon the eonduct of counsel, nor as resting my décision upon 
this ground. I simply recognize the facts as they occurred, and find 
in them strong support for my conclusion, that for other reasons the 
verdict returned is.not right. 

In addition to the reasons stated, I am of opinion that the défend- 
ant had reasonable cause to believe the plaintiff guilty of the crime 
for which he was indicted. Omitting détails, I will refer only to the 
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principal facta, or outlines of the case, as it was Icnown, and must, 
or at least may reasonably be supposèd to, hâve appeared to Dr. 
Eice. Ile was called to see Mrs. N. in consultation with Dr. Cross. 
Her previous symptoms, so far as then deemed material by her or 
her husband, and by Dr. Cross, were presumably made known to 
him. What they were is not disputed, and that they, in the main, 
indicated a state of pregnancy commenced in the previous August is 
quite clear. Mr. and Mrs. N., however, did not entertain, perhaps 
■were unwilling to accept, that view of the case; and Dr. Cross, toc, 
was uncertain. After a careful examination, no matter now jnst 
how made, Dr. Eice became certain upon the point, and informed 
Mr. and Mrs. N. of his conclusion; told her she had no organic 
trouble, and only needed to keep up courage, and she would be ail 
right in a few months. Without doubt Dr. Eice believed the preg- 
nancy to be with a live child. He discovered and was told nothing 
to raise the sligbtest doubt' on that point; nothing of an unusual flow 
of water, nor of bad odors. The woman, for weeks, had suffered 
greatly with more or less constant nausea and vomiting, and was 
considerably weakened, and much of the time kept to her bed; but 
when Dr. Eice left he did not apprehend — saw no cause to appre- 
hend — danger. No reason is apparent why Dr. E's view of the case 
should not hâve been accepted by Mr. N. as true, and as a sufficient 
explanation of the failure of previous treatment to afford relief from 
the nausea; but upon his next visit, two days afterwards, Dr. Cross 
was discharged, and on the evening of the same day the plaintiff 
and his father arrived, in obédience to a summons sent immediately 
after Dr. E.'s visit. The plaintiff and father were informed at once, 
it seems, of an unusually large discharge of water, which should 
hâve occurred two or three weeks before, and of bad odors from the 
woman's person, — facts which, strangely, were not told to Dr. Cross 
or Eice; and, upon examination, became convincedof the présence in 
the womb of either a false conception or a dead and decayed fétus. 
They claim, also, to hâve found the woman so far gone as to fear she 
would not live till morning, and, through motives of timidity, as they 
were strangers, did nothing for her the first night; and notwith- 
standing the only proper course, if there was a dead and decom- 
posing fétus in the womb, was to proceed at once to remove it, for 
several days did nothing, as is claimed, but give brandy as a stimu- 
lant, and a drug to allay nausea, in the hope, apparently without 
foundation, that she might regain strength to expel the fétus without 
artificial aids. Finally, with the aid of Dr. Challenger, the elder 
Taylor having withdrawn from the case, the plaintiff resorted to the 
use of instruments, — what they were and just how used is put in 
some doubt, — and after the third opération accqmplished the abor- 
tion. To what extent the fétus was decomposed, and of what âge at 
its death, there were différences of opinion. For two or three days 
after the opération the woman seemed to regain strength, and to be 
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likely to get well, but at or near the end of a week she died. The 
plaintifif reported as the cause of death pycemia in the lungs, result- 
ing from bîood poison caused by the dead fétus. 

The death and its circumstances and cause became the subject of 
talk and discussion in the neighborhood. Dr. Eice, upon hearing of 
the death, declared that the Taylors had murdered the woman, and 
ought to be prosecuted, and pronounced the claim that the fétus had 
been long dead a lie. About this time the plaintifï wrote to Dr. Cross 
the letter which was put in évidence. That letter contains a statement 
which implies that the plaintiff was justified in producing the mis- 
carriage in order to relieye the woman from nausea and vomiting 
which threatened her life ; but this is f ollowed imraediately by the as- 
sertion that the fétus was dead and greatly decomposed. At the in- 
stance of Dr. Cross, supported or encouraged by Dr. Eice, the acting 
coroner caused a, post mortem examination of the woman's body, and 
of the remains of the child. This examination was made by three 
physieians, assisted by Drs. Cross and Eice. They examined the 
woman's lungs, found them healthy in appearance, without a sign of 
pyœmia; but in the womb and adjacent parts they found inflamma- 
tion sufScient to account for the death ; and ail hâve declared on oath 
their belief that the death was the direct resuit of that cause. If, in 
fact, the fetuB had been dead so long as to become decayed, or if it was 
dead before the plaintiff commenced his effort to remove it, there is 
no apparent reason, and none bas been suggested, why the plaintiff 
should bave dispnted the facts stated by thèse physieians, or that the 
cause of death was as they claim. Nevertheless, the plaintiff caused 
the body to be taken up a second time, and examined by a number of 
physieians of his own school, and, by the aid of the microscope, 
elaimed to bave found in the lungs évidence of pyœviia sufficient to 
hâve caused the death, and that in the womb and adjacent parts there 
was not such inflammation as to cause death. On the trial the plain- 
tiff was corroborated in respect to this theory by one of his assistants 
at the examination. The others did not testify. It may be that Dr. 
Eice knew or had heard of other facts, circumstances, or statements 
than tbose mentioned, but, if so, not of such significance as to change 
essentially the nature of the case as outlined. While thèse facts and 
circumstances fall short of showing, beyond reasonable doubt, a case 
of eriminal abortion, they are such as to evoke the gravest suspicions; 
and, in my judgment, strong enough to justify any good citizen, if 
he chose to do it, in moving the grand jury to an investigation; and, 
an indictment having been returned by that body, to warrant him in 
giving assistance to the prosecution. 

New trial granted. 

NOTE. 

An action will lie for malicious prosecution agaînst a party who causes the arrest of 
a person for the purpose of ascertaining who perpetrated an offense. Johnson v. Eb- 
berts, H Ped. Rep. 129. The malice necessary to sustain such an action is not express 
malice, a spécifie désire to vex or injure another from malevolence or motives of 111- 
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ttUI, bnt the wîllful doîng of an unlawf ul act, to the préjudice of another. Jolinson t. 
Ebberts, 11 Ped. Kep. 129 ; Frowman v. Smith, Litt. Sel. Cas. 7. Malice in such a casa 
iâ not to be presumed from want of probable cause ; the jury must fiiid the malice as a 
substantial fact in the case. Johnson v. Ebberts, 11 Ped. llep. 129. See Wheeler v. Nes- 
bitt, 24 How. 551 ; Stewart v. Sonneborn, 98 U. S. 191 ; Levy v. Brannan, 39 Cal. 488. If 
an imprisonment is under légal process, but the action has been commeuced and car- 
ried on maliciouslv, and without probable cause, it is nialicious prosecution. Murphy 
V. Martin, (Wis.) 16 N. W. Kep. 603; Colter v. Lower, 35 Ind. 285. Where défendants 
were membera of an association that wrongfuUy, and without probable cause, instituted 
criminal proceedings against the plaintifi; and personally aoted in furtherance of the 
unlavvful act, they were held responsible, Johnson v. Miller, (lowa,) 17 N. W. Rep. 34. 
Prosecution of an innocent person, without using reasonable caretoascertain the faots, 
is not justifiable. Walker v. Camp, (lowa,) 19 N, W. Rep. 802. It has been held that 
one who wrongfully causes a criminal action to be commeuced is liable for the proceed- 
ing in and continuance of the same. Johnson v. Miller, (lowa,) 17 N. W. Hep. 34 ; Ba- 
con V. Towne, 4 Cush. 217. Approving arrest of debtor by creditor caused by party act- 
ing for htm renders liable for actnal damages sustained. Eosenkranz v. Barker, (111.) 
3 N. E. Rep. 93 ; Grund v. Van Vleck, 69 111. 478. It has been said that a partner oannot 
be held liable for the arrest of a debtor by a copartner, when he neither directs, partici- 
pâtes in, nor receives any beneflt from, such arrest. Rosenkranz v. Barker, (111.) 3 N. E. 
Rep. 94. See Gilbert v. Emmons, 42 lU. 143; Grund v. Van Vleck, 69 111. 478. And 
where a debt has been transferred to parties outside of the state, where, by appropriate 
jndioial proceedings, it is collecied with greater facility and more eflfectually than it 
could liave been done in the state, no action for damages will lie therefor, even though 
the debtor may hâve been annoyed and put to additional inconvenienceby such trans- 
fer. XJppinghause y. Mundel, (Ind.) 2 N. E. Rep. 719. 

1. Probable Cause. Probable cause not existing as to tha party who instigated the 
prosecution, the fact that the party who made the criminal complaint bad probable 
cause to believe it true, is no défense. Woodworth v. Mills, (Wis.) 20 N. W. Kep. 728. 
In actions for malicious prosecution the want of probable cause and malice must con- 
cur, and the défendant is allowed, if he can, to disprove eitlier. Sherburne v. Kodman, 
(Mich.) 8 N. W. Rep. 414; Spain v. Howe, 25 Wis. 625; Plath v. Brauiisdorflf, 40 Wis. 
107 ; McKown v. Hunter, 30 N. Y. 625. Where défendant had probable cause for be- 
lievingplaintiffguilty of the crime charged, it mattered not how maliciously he may 
hâve acted in instituting and proseouting the case, lie isnot liable. Murphy v. Martin, 
(Wis.) 16 N. W. Rep. 603. 

It was held by the suprême court of Michigan, in the case of Smith v. Auslin, 13 N. 
W. Kep. 593, that an action for malicious prosecution cannot be maintained againstthe 
complaînant in a criminal proceeding for which there was probable cause, no mat- 
ter how evil or malicious his motive may hâve been in making the complaint. Ham- 
ilton V. Smith, 39 Mich. 222. Also, that it cannot be maintained if complainant, after 
fully and falrly disclosing to the prosecuting officer everything within his knowledge 
which would tend to cause or to exclude belief in plaintilfscriminality, left him to dé- 
termine, on his sole responsibility, whether the proceedings should be instituted, even 
though the case were not a proper one for prosecution. 

(1) Définition of. Probable cause is defined as a reasonable ground of suspicion, snp- 
ported by circumstances snfflciently strong in themselves to warrant a caucious man in 
believing that the accused was guilty. Ross v. Langworthy, (Neb.) 14 N. W. Rep. 515; 
Boyd V. Cross, 35 Md. 197 ; Cooper v. TTtterbach, 37 Md. 282. Probable cause is " the 
existence of such faots and circumstances as would excite the belief, in a reasonable 
mind, aoting on the facts within tlio knowledge of the prosecutor, that the person 
charged was guilty of the crime for which he was prosecuted. Brewer v. Jacobs, 22 
Fed. Rep. 217; Walker v. Camp, (lowa,) 19 N. W. Kep. 802; Wheeler t. Nesbitt, 24 
How. 544 ; Barron v. Mason, 31 Vt. 189. 

(2) Wani ofj^obable Cause. By a " want of probable cause " la meant an absence of 
rational grounds of suspicion, supported by circumstances sufBciently strong in them- 
selves to warrant a cautions and reasonable man in the belief that the person accused 
is guilty of the crin.e charged. Davie v. Wisher, 72 111. 262. " The question of what 
constitutes probable cause," say the suprême court of New York, in Fagnan v. Knox, 66 
N. Y. 525, " does not dépend upon whether the ofliense has, in fact, been committed, 
nor whether the accused is guilty or innocent, but upon the prosecutor's belief, based 
upon reasonable grounds. Bacon v. Towne, 4Cush. 2138. The prosecutormay actupon 
appearances ; and if the apparent facts are such that a discreetand prudent man would 
be led to the belief that the accused had committed a crime, he will not be liable in the 
action, although it may turn ont that the accused was innocent. Cari v. Ayers, 53 N. 
Y. 17. If there be an honest belief of guilt, and if there exist reasonable grounds for 
Buch belief, the party will he justitied. But howeversuspicious the appearances may be 
from existing circumstances, if the prosecutor has knowledge of facts which will ex- 
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plain the suspicions aTpearance, aTid exonerate the acctised frotn a crîmînal charge, he 
cannot justify aprosecntion by puttiug forth the prima focfecircumatances, andexclud- 
iiig those within his knowledge which tend toprove innocence." In an action for dam- 
ages for malicious prosecution in procnrîng plaintiff to be iiidicted forperjury, an aver- 
ment in the pétition which clearly and distinctly allèges that the défendant malioionsly 
and without probable caase procured the indictment to be fouud sufficiently avers the 
want of probable cause. Hanipton v. John, (lowa,) 12 N. W. Rep. 276. 

In action for malicious prosecution plaintiiï must establish the want of probable 
cause. Dwain v. De.scalso, (Cal.) 5 Pac Rep. 903. Want of probable cause will not be 
inferred from even express malice, Wheeler v. Nesbitt, 24 How. 544; but niustbeproved 
by plaintiff. Good v. Preuch, 115 Mass. 201 ; Levy v. Brannan, 39 Cal. 485. 

(3) What Amounts io. It is eiiough if the prosecntor acted with such a dt'gree of im- 
partiality, reasonableness, and freedoni from préjudice as can fairly be expected of a 
mail of ordinary prudence and caution, actiiig without malice. Casey v. Sevatson, 
(Minn.) 16 N. W. Rep. 407. See Colfc v. Cnrtis, 16 Minn. 182, («il. 161 ;) Bacon v. Towne, 
4 Cush. 2:58 ; McGurn v. Brackett, 33 Me. 331. It is said that il' the évidence on the trial 
of the criminal charge ia such as to cause the jury to hesitate as to an acquittai, it was 
évidence of probable cause. Johnson v. Miller, (lowa,) 17 N. W. Rep. 34; Smith v. 
MacDoiiald, 3 Esp. 7. Mère suspicions, without reasonable ground for believing them to 
be founded in fact, will not amount to a probable cause. Hirsch v. Feeney, h3 111. 548. 
Eeal belief and reasonable ground must unité to afford a justification. Farnam v. 
Feeley, 56 N. Y. 451. It is said that a conviction belbre a magistrate of assault and 
battery does not show probable cause for having instituted an action for assanlt with 
intent to kill. Labar v. Crâne, (Mich.) 14 N. W. Rep. 495. 

(a) Belief of Prosecuior. Probable cause does not dépend upon mère belief, however 
sincerely entertained. The law imposes the additional requisite of such fticts as would 
induce a reasonable man to believe the accused was guilty, and nothing short of this 
will justify the institution of criminal prooeedings. Ross v. Laugworthy, (Neb.) 14 N. 
W. liep. 515 ; Cooley, Torts, 182. Neither does it dépend upon thé guilt or innocence of 
the accused, but upon the prosecutor's belief in it at the time of prosecution, upon 
reasonable grounds. King v. Colvin, 11 R. I. 582 ; Foshay v. Ferguson, 2 Denio, 617; 
Burliugame v. Burlingame, 8Cow. 141; Scanlan v. Cowley, 2 Hilt. 489 ; Frenchv. Smith, 
4 Vt. 363 ; Swaim v. Stafford, 3 Ired. 289 ; Johnson v. Cliambers, 10 Ired. 287 ; RauLston 
V, .Tackson, 1 Sneed, 128 ; Taris v. Starke, .3 B. Mon. 4 ; Delegal v. Highley, 3 Bing. (N. 0.) 
950 ; Jacks v. Stimpson, 13 III. 701 ; Wade v. Walden, 23 111. 425. Although the facts 
known make out a prima f acte case of guilt, yet, if the circurastances are ail consistent 
with the innocence of the party, and the prosecutor knows the accused is not guilty, or 
does not believe him to be guilty, he cannot hâve reasonable cause for the prosecution. 
Woodworth v. Mills, (Wis.) 20 N. W Rep. 728. See Turner v. Ambler, 10 Q. B. 252; 
Broad v. Ham, 5 Bing. (N. C.) 722; Fagan v. Knox, 1 Abb. (N 0.) 246; Townsh. Sland. 
& Lib. g 428, p. 715. 

The court say, in Sherburne v. Rodman, supra, that "the intent, good faith, and 
honest belief of the défendant are mental conditions which can be proved only indi- 
rectly, presumptively, and inferentially by the facts and circumstances of the case; but 
malice beiiig a fact to be proved and directly in issue, since parties are allowed to be 
witnesses there seems to be no good reason why the party alone cannot positively and 
directly kiiow and testify to such fact." See Wilson v. Noonan, 35 Wis. 321. And it 
bas been held that an action for malicious prosecution will lie "if the défendant kuew 
that the charge was false and unfounded, and by that means procured the plaintiff to 
be iiidicted and brought to trial, even though the charge made did not constitute the 
crime alleged or any crime." This seems to be the gênerai doctrine in this oountry. 
See Stone v. Stevens, 12 Conn. 219; Hays v. Younglove, 7 B. Mon. 545; Stancliff ▼. 
Palmeter, 18 Ind. 321; Stocking v. Howard, 24 Al'b. Law J. 537; Sweet v. Negus, 30 
Mich. 406; Collin v. Love, 7 Blackf. 416; Forrest v. Collier, 20 Ala. 175; Braveboy v. 
Cockfield, 2 McMul. 270; Gibbs v. Ames, 119 Mass. 60. Evidence of admission of de- 
fendant that he was the instigator of the prosecution, and ,that it was without probable 
cause, is compétent. Woodworth v. Mills, (Wis.) 20 N. W. Rep. 728. 

(6) Discharge by Justice or Ignoring by Grand Jury. It is held by some courts that 
where the accused was discharged by the examining magistrate, or the bill was ignored 
by the grand jury, such fact is évidence of want of probable cause. Sappingtôn v. Wat- 
son, 50 Mo. 83. But the better, as well as the more gênerai, doctrine is that a justice'» 
tinding is not final as to probable cause. Spalding v. Lowe, (Mich.) 23 N. W. Rep. 46. 
It bas been said that an entry made in his docket by a justice of the peaoe before whom 
a criminal cause was tried, (îeolaring the suit instituted maliclously and without prob- 
able cause, is not admissible in action for malicious prosecution. Casey v. Sevatson, 
(Minn.) 16 N. W. Rep. 407. See Granger v. Warrington, 3 Gilman, 299. 

(c) Discharge by NoUe Proaequi, Oc. It has been said that a disoharge from the prose- 
cution by a nolle prosequî ia not prima facie évidence of waut of probable cauçe, Yoeum 



270 FEDERAL EEPOETEE. 

T. Polly, 1 B. Mon. 358, FHoWnger v. Wagner, 46 Md. 580; but H Is hel<3 that dÎBmîss- 
ing on action voluntarily is prima fade évidence of waiit of probable cause. Wetmore 
V. Mellinger, (lowa,) 14 N. W. Eep. 722; Green v. Cochran, 43 lowa, 544 ; Burhans v. 
Sandford, 19 Wend. 417. 

(d) Finding " True jBUl" by Grand Jury. It is said that the flnding of a "true bill" 
or indictment by a grand jury is prima fade évidence of probable cause, Johnson v. 
Miller, (lowa,) 17 N. W. Rep. 34; Garrard v. Willet, 4 J. J. Marsh. 628; although suoli 
proseoution may bave resulted in an acquittai. Id. It is said that an action for niali- 
cioua prosecution may be founded on an indictment whereon no acquittai can be had 
because coram non judice, insufïiciently drawn, or the like ; for it is not the danger of 
the plaintiflf, but the scandai, vexation, and expense upon which the action Is founded. 
Castro V. De Uriarte, 12 Fed. Keç. 250. See Goslin v. Wilcock, 2 Wils. 302; West v. 
Smallwood, 3 Mees. & W. 418; Wicka v. Fentham, 4 Term. R. 247; Pippet v. Hearn. 5 
Bam. & Aid. 634 : 3 Bl. Comm. 127. 

(e) Conviction by Court qf Gam,pet.ent Jurîtdiction. Conviction of a party charged with 
a crime is not conclusive in an action for malicious prosecution, upon the question of 
probable cause for prosecution ; but niay be rebutted by proof that the same was pros- 
ecuted by false and malioions testimonjr. Bownian v. Brown, (Iowa,)3 N. W. Eep. 609; 
MoflTatt V. Fisher, 47 lowa, 473. And it is held that a conviction before ajustice of the 
peace is on\y prima fade évidence of probable cause. Bowman v. Brown, (lowa,) 3 N. 
W. Eep. 609 ; Oison v. Neal, (lowa,) 18 N. W. Eep. 863. See Eitchey v. Davis, 11 lowa, 
124; Moffatt v. Fisher, 47 lowa, 473 ; 2 Greenl. Ev. 'i 457. 

Yet it has been held that the judgraent of a court of compétent jurisdiction finding 
the accnsed guilty is conclusive évidence of probable canse, Whitney v. Peckham, 15 
Mass. 243 ; Cloon v. Gerry, 13 Gray, 203 ; Dennehey v. Woodsum, 100 Mass. 197 ; but to 
bring the case within this rule the justice niust hâve acted judicially and not ministe- 
rially, and the resuit hâve been reached without artifice, fraud, or collusion. Coni. v. 
Davis, 11 Pick. 432 ; Kaye v. Kean, 18 B. Mon. 839 ; Herman v. Brookerhofi; 8 Watts, 
240. In other cases it is held only to he prima fade évidence when reversed on appeal. 
Goodrich v. Wamer, 21 Conn. 432 ; Womack v. Circle, 29 Qrat. 192. See Burt v. Place, 
4 Wend. 591. 

And it has been held that a conviction before a justice of the peace on a criminal 
charge, although there was an acquittai upon appeal, ia conclusive évidence of probable 
cause. Whitney v. Peckham, 15 Mass. 243; Witham v. Gowen, 14 Me. 362. But it is 
said in Bacon v. Towne, 4 Cash. 217, the authorityof the first case has been doubted in 
Burt V. Place, 4 Wend. 591, and that if the conviction before the justice is regarded " as 
évidence of probable cause, we tliink it is prima fade only, and not conclusive " This is 
the doctrine in lowa. Johnson v. Miller, (lowa,) 17 N. W. Eep. 34; Moffatt v. Fisher, 47 
lowa, 473. But it is said by the suprême court of Michigan, in Phillips v. Village of 
Kalamazoo, 18 N. W. Eep. 547, that, as a rule, a conviction before a magistrate, even 
though reversed on appeal, is a bar to a suit for malicious prosecution. See Cooley, 
Torts, 185. 

if) Mixed Question of Law and Fact. What constitutes probable canse is a mixed ques- 
tion of fact and law. Johnson v. Miller, (lowa,) 17 N. W. Rep. 34 ; Gee v. Culver, (Or.) 
6 Pac. Eep. 775 ; Murray v. McLane, 5 Hall, Law J. 515 ; Nash v. Orr, 3 Brev. 94 ; Stone 
V. Crocker, 24 Pick. 81 : Travis v. Smith, 1 Pa. St. 234; Hill v. Palm, 38 Mo. 18; Cole v. 
Curtis, 16 Minn. 182, (Gil. 161 ;) Driggs v. Burton, 44 Vt. 124. It is for the jury to say 
what facta are proved, and it is for the court to say whether those tacts constitute prob- 
able cause. Eoss v. Langworthy, (Neb.) 14 N. W. Eep. 515 ; Tumer v. O'Brien, 5 Neb. 
547 ; Johns v. Marsh, 9 Eep. 143: Boyd v. Cross, 35 Md. 194. Thus, it is said that the 
question of probable cause ia one of law for the court, Parli v. Eced, (Kan.) 2 Pac. Eep. 
6.?5, and the question of malice is for the jury. Parli v. Reed, (Kan.) 2 Pac. Eep. 635 ; 
Malone v. Murpliy, 2 Kan. 250. What is probable cause is a question of law, to be de- 
terniined from the facts as found by the j ury. Eastin v. Bank of Stockton, (Cal.) 4 Pac. 
Eep. 1106. 

(4) Fractice. The question of probable cause is a mixed question of law and fact. 
Whetlier tlie circiimstances alleged to show it probable are true and existed, is a mat- 
ter of lact ; but whether, supposing them to be true, they amount to a probable cause, 
is a question of law. It is therefore generally the duty of the court, when évidence has 
been given to prove or disprove the existence of probable catise, to submit to the jury 
its credibility, and what facts it proves, with instruction that the facts found amount 
to proof of probable cause, or that they do not. Castro v. De Uriarte, 16 Fed. Kep. 93; 
Stewart v. Sonneborn, 98 U. S. 187 ; Heyne v. Blair, 62 N Y. 19 ; Sutton v. Johnstone, 1 
Tenu R. 493. It is Sfiid that the court should group the facts together in the instruc- 
tions which the évidence tends to prove, and then instruct the jury, if they find such 
facts hâve been established, they must find there was or was net probable cause. John- 
son v. Miller, (lowa,) 17 N. W. Eep. 34 ; Owen v. Owen, 22 lowa, 271 , Shaul v. Brown, 
28Iowfl,H7; Geev.Culver, (Or.)6Pac. Eep.775; Haddrickv.Heslop, 12Q.B.275. And 
vhere factsare nndisputed, the court sliould instruct the jury tliat tljere was or was not 
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frobable cause. Fulton v. Onesti, (Cal.) 6 Pao. Rep. 491 ; Harkrader v. Moore, 44 Cal. 
52; Brewer v. Jacobs, 22 Fed. Rep. 217; Castro v. De Uriarte, 16 Fed. Rep. 93; Com- 
missioners v. Clark, 94 U. S. 278, 284; Parli v. Eeed, (Kan.) 2 Pac. Rep. 635 ; Besson v. 
Southard, 10 N. Y. 240; Stone v. Crocker, 24 Plck. 81; ïfavis v. Smith, 1 Pa. St. 234; 
Hill V. Palm, 38 Mo. 13 ; Wells v. Parsons, 3 Har. (Del.) 505 : Wells, Law & Fact, g 291. 

(5) Inient. Where intent or motive is involved in the issue, the person to wlioni suoh 
intent or motive is iniputed is a compétent witness, unless reiidered incompétent by 
some statutory inability. Spalding v. Lowe, (Mich.) 23 N. W. Rep. 46 : Watkins v. Wal- 
lace, 19 Mich. 57. In an action for malioious prosecution and false arrest, the défend- 
ant mav prove the bad réputation of the plaintiff to rebut the virant of probable cause. 
Rosenkranz v. Barker, (lU.) 3 N. E. Rep. 93 ; O'Brien v Frasier, (N. J.) 1 Atl. Rep. 465. 
See Israël v. Brooks, 23 111. 575; Bacon v. Towne, 4 Cush. 240; PuUen v. Glidden, 68 
Me. 563; Fitzgibbon v. Brown, 43 Me. 169; 3 Suth. Dam. 708. 

(6) Advice of Oounsel. Where a party has communicated to his counsel ail the 
facts bearing on the case, of which he had knowledge, or which he coutd hâve ascer- 
tained by reasonable diligence, and has, in good faith, acted upon the advice received, 
a v?ant of probable cause will be negatived, and the party will not be held liable, Wal- 
ter v. Saniple, 25 Pa. St. 275; Wicker v. Hotclikiss, 62 Ilh 107 ; Anderson v. Friend, 71 
m. 475 ; Davie v. Wisher, 72 111. 262 , Ash v. Marlow, 20 Ohio, 119 ; Eastman v. Keasor, 
44 N. H. 519 ; Hill v. Palm, 38 Mo. 13 ; but he must act in good faith after stating ail 
the facts, and the advice must be given honestly and in good faith, Sherburne v. Rod- 
man, (Wis.) 8 N. W. Rep. 414 ; see Plath v. Braunsdortf. 40 Wis. 107 ; for advice of 
counsel is of no avail as a défense unless defeudantacted in good faitli in institutinn the 
suit, Wetmore v. Mellinger, (lowa,) 14 N. W. Rep. 722; Center v. Spring, 2 lowa, 393; 
and in suits for malicious prosecution the advice of counsel is referable rather to the 
issue of malice than the vfant of prbbable cause. If the jury can see, from ail the facts, 
that the suit was malicious, notwithstanding the advice of counsel, that fact affords no 
protection. Brewer v. Jacobs, 22 Fed. Rep. 217. 

It is said in Walter v. Sample, 25 Pa. St. 275, that " professors of the law are proper 
advisers of men in doubtful circunistanCes, and their advice, when fairly obtained, ex- 
empts the party who acts upon it from the imputation of proceeding maliciously and 
without probable cause. It raay be erroneous, but the client is not responsibïe for 
the error. He is not the insurer bf his lawyer. Where the fact of probable cause is in 
the very question submitted to counsel in such cases, and when tlie client is instructed 
that they do, he has taken ail the précaution demanded ot a good citizen, To manifest 
the good faith of the party it is important that heshould resort to a professional ad- 
viser of competency and integrity. He is not, in the language of Judge Royer, to make 
such resort ' a mère oover for the prosecution ; ' but, wlien lie has dune his whole duty 
in the premises, he is notto beinadeliable because the facts did not clearly warrant the 
advice and prosecution. • » • Suppression, évasion, or falseliood would make him 
liable; but if fairly submitted, and if the advice obtained Was foUowed in good faith, 
he has a défense to the action," 

(a) Advice of District Attoi-ney. The ruleis the same where the défendant acted under 
the advice of the district attorney, Thompson v, Lumley, 50 How. Pr. 105. It is for the 
jury to say whether a défendant stated ail the material facts to a prosecuting attorney. 
Johnson v. Miller, (lowa,) 19 N W. Rep, 310. 

(6) Advice of Justice of Peace. It is no défense in an action for malicious prosecution 
that the défendant laid the facts within his knowledge before ajusticeof the peaçe and 

acted on his advice. Gee v. Culver, (Ur.) 6 Pac. Rep. 775; Suttun v. McConuell, 46 Wis. 
269 ; Olmstead v. Partridge, 16 Gray, 381 ; Brobst v. Riiff, 100 Pa. St. 91. Notwithstand- 
ing, it is the defendant's duty, on applying to justice for warrant, to state ail of the facts 
and circumstances. Chapman v. Dunn, (Mich.) 22 N. W. Rep. 101. 

(7) Public Officer. A public offlcer, acting tinder the (U"ection of his govemment to 
procure the extradition of a particular person for a crime chargea, has probable cause 
for believing the person so charged guilty, and of assigning the act as committed since 
tlie statute or treaty making such act a crime was j_assed or ratified. Castro v. De Uri- 
arte, 16 Fed. Rep. 93. A warrant of arrest pending preliminary hearing in extradition 
proceedings is not void because no preliminary mandate has been obtained, unless the 
statute or treaty makes suoh preliminary mandate prerequisite. Castro v. De Uriarte, 
16 Fed. Rep. 93 ; Case of Farez, 7 Blatclif. 84, 46 ; Case of Thomas, 12 Blatcbf. 370. See 
In re Kelley, 2 Low. 339. A warrant for the arrest ofone charged with a crime which fol- 
lows the words of the statute or treaty in designating the crime charged, without fur- 
ther particulars, is sufBcient. Castro v. De Uriarte, 16 Fed. Rep. 93; Case of Jlacdon- 
neli, U Blatchf. 79, 88 ; Payne v. Barues, 5 Barb 465 ; Atchinson v. Spencer, 9 Wend. 
62; People v. Donohue, 84 N. Y. 4.S8; Case of Terraz, 4 Exch. Div 63. It is said, in 
Wheaton v. Beecher, (Mich.) 13 N. W. Rep. 769, that an offlcer to whom a warrant is 
delivered is not bound to look behind it, if regular on its face and issued from a proper 
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Jurisdîctîon; and îf he exécutes it he cannot be held liable in a dvH action for dam- 
ages, though it be invalid. 

(8) Détective Process, eie. Wlien a matter ia wholly beyond the jurisdiction of the com- 
mitting magistrate, an action for raalicious proseeution will net lie. Castro v. De Uriarte, 
12 Fed. Rep. 260 ; see Painter v. Ives, 4 Neb. 126 ; Sweet v. Negus, 30 Mich. 406 ; except 
in cases where malicious falsehoods are put forward as the gravamen, and the arrest or 
other act of trespass be claimed as the conséquence. Newfield v. Coppernian, 47 How, 
Pr. 87 ; ïhaule v. Krekeler, 81 N. Y. 428 ; Von Latham v. Libby, 38 Barb. 348 ; Dennis 
V. Ryan, 63 Barb. 145; S. C. 65 N. Y. 385. But one for false imprisonnient will. Gel- 
zenleuohter v. Niemeyer, (Wis.) 25 N. W. Eep. 442; Murphy v. Martin, (Wis.) 16 N. W. 
Rep. 603; Colter v. Lower, 35 Ind. 285. An action for malicious proseeution will lie 
where the défendant falsely and maliciously procured the plaintiif to be adjiidged a 
bankrupt upon an affidavit which was not sufficient legally to warrant an adjudication. 
Parley v. Danks, 4 ISl. & Bl. 493; Oldfleld v. Dodd, 8 Kxch. 578. 

It was held in Gibbs v. Ames, 119 Mass: 60, where a plaintiif was brought to trial and 
acquitted, but without any previous proper complaint or proper warrant of arrest, that 
an action for malicious proseeution would lie. ïhe court say : "This was a suflicient 
proseeution and acquittai therefrom to furnish a foundation for the common action 
for malicious proseeution, notwithstanding an insufHcieiioy of the complaint, or defect 
of process by which she was brought before the court, or want of jnrisdiction of the 
magistrate arising from such defect. The magistrate had jurisdiction of the subject- 
matter of the complaint, which was not the case in Bixby v. Brundige, 2 Gray, 129, 
and Whiting v. Johnson, 6 Gray, 246." 

2. Malice. Malice and want of probable cause on the part of the person institutîng 
the proseeution is essential to support a suit for maljcious proseeution, and should both 
concur. Castro v. De Uriarte, 16 Fed. Rep. 93 ; Yocum v. Pjlly, 1 B. Mon. 358; Mitch- 
ell V. Mattingly, 1 Metc. (Ky.) 240 ; UUnian v. Abrams, 9 Bush, 744 ; Woods v. Fin- 
nell, 13 Bush, 628 ; Kelton v. Bevins, Cooke, (Tenu.) 90 ; Bell v. Graham, 1 Nott & McO. 
278; Smith v. Zent, 59 Ind. 362; Evans v. Thompson, 12 Heisk. 634, Scott v. Sbelor, 
28 Grat. 891 ; Carleton v. Taylor, 50 Vt. 220; McKown v. Hunter, 30 N. Y. 625 ; Fag- 
nan v. Knox, 66 N. Y. 525. It is said that to maintain his case the plaintiff must prove 
malice in fact as distinguished from malice in law. Malice in law is where malice is 
established by légal presuniption from proof of certain facts ; malice in fact is to be 
found by the jury from the évidence in the case. Tiiey may infer it from want of prob- 
able cause. But the plaintiff is not required to prove express lualice in the popular sig- 
nificauceof thatterm ; itissufiicient if he prove malice in the enlarged légal sensé. Any 
act done willfuUy and purposely, to the préjudice and iiijury of another, which ia un- 
lawful, is, as against that person, in a légal sensé, malicious. Coni. v. Snelling, 15Pick. 
337. It has been said that " the malice necessary to be shown in orderto maintain this 
action is not necessarily revenge, or other base and malignant passion. Whatever is 
done willfuUy and purposely, if it be at the same time wrong and unlawful, and that 
known to the party, is in légal contemplation malice. See Wills v. Noyés, 12 Pick. 
324 ; Page v. Cushing, 38 Me. 523 ; Iluiiiphriea v. Parker, 52 Me. 502 ; Mitchell v. Wall, 
111 Mass. 492; PuUen v. Glidden, 66 Me. 202. The acquittai of the plaintiflFs is not, of 
itself, évidence of malice on the part of the prosecutor, Garrard v. Willet, 4 J. J. Marsh. 
628; Ullman v. Abrams, 9 Bush, 744; neither is a discharge from proseeution by nolle 
prosegui. Yocum v. Polly, 1 B. Mon. 358. 

Malice must be alleged and proved as an independent fact, as well as want of prob- 
able cause. Gee v. Cul ver, (Or.) 6 Pac. Rep. 775; Mitchell v. Jenkins, 6 Barn. & Adol. 
593. The jury are the exclusive judges of the malice of the défendant. Gee y. Culver, 
(Or.) 6 Pac. Rep. 775 ; Hunns v. Dupont, 3 Wash. C. 0. 37 ; Stewart v. Sonneborn, 98 U. 
S. 193. The law will not présume malice nierely from an unfounded proseeution, Edge- 
worth v. Carson, (Mich.) 5 N. W. Rep. 282 ; Dietz v. Langfltt, 63 Pa. St. 234 ; for malice 
is never an inference of law, Gee v. Culver, (Or.) 6 Pac. Rep. 775; but the jury may in- 
fer it as a déduction of fact from a want of probable cause, Heap v. Parish, (Ind.) 3 N. 
E. Rep. 549 ; Edgeworth v. Carson, (Mich.) 5 N. W. Rep. 282 ; Bumhana v. Sanford, 1» 
Wend. 417 ; McKown v. Hunter, 30 N. Y. 625 ; Green v. Cochran, 43 lowa, 545; Flick- 
inger v. Wagner, 40 Md. 581 ; Wertheim v. Altsclmler, (Neb.) 12 N. W. Rep. 1U( ; Turner 
V. O'Brien, ô Neb. 542; 2 Greenl. Ev. ? 453, note 1 ; Bell v. Graham, 1 Nott & McC. 278 ; 
Garrard v. Willet, 4 J.J. Marsh. 628; Wood v. Weir, 5 B. Mon. 544; Mowry v. Whipple, 
8 R. I. 360; Levy v. Brannan, 39 Cal. 485; Pullen v. Glidden, 66 Me. 202 ; 2 Greenl. Ev. 
? 453 ; and a oriminal intent is supplied by law where the wrong and injury resuit from 
the lack on the part of the défendant of that ordinary prudence and discrétion which 
persons of sufficient âge and Sound mind are presumed in law to bave. Murphy v. 
Hobbs, (Colo.) 5 Pac. Rep. 119. 

Malice will be inferred when the objeot of the proseeution is to simply enforoe tho 
payment of a debt, Ross v. Langworthy, (Neb.) 14 N. W. Eep. 615 ; or any other purpose 
than thatof bringing the party to justice. Johns v. Marsh, 9 Reporter, 143; Mitchell 
V. Jenkins, 5 Barn. & Adol. 594. Where the défendant had the plaintiff arrested for 
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petit laroeny, maUcîously and without probable cause, in an action for mallcions pros- 
ecution, the hostility and unfriendly feeliug of the défendant prior to the institation 

of tlie prosucutioii iiiay be iiitjociucud to enaole tlie jury to détermine the animas ofthe 
défendant in instituling auch prosecution. Bruington v. Wingate, (lowa,) 7 N. W. Bep. 
47S. 



Talcott V. Chew and another. 
{Circuit Court, 8. B. Qeorgia, E. D. November Term, 1885.) 

1. Account— Account Rendeebd— Epfect op— Objection. 

An account rendered, and net objected to within a reasonable tlme, is to 
be regarded as admitted by the party charged as prima /acte correct. 

2. SAME — EEASONABIiB TiME. 

Unless objected to within a reasonable time, and wbat constitutes such rea- 
sonable titne is a question of law, an account rendered becomes an account 
stated, and cannot be impeacbed, except for fraud or mistake. 

3. Same — Account Stated. 

A stated aïoount, however, is not couclusive; but when it is admitted in 
évidence, the burden of showing its incorrectness is thrown on the other 
party. He may prove fraud, omission, and mistake, and in thèse, respects he 
is in no wise concluded bv the admissions implied from his silence after it 
was rendered. 

4 Principal and Agent— F actors— Sale— Advances— Discrétion. 

While ordinarily factors are bound to obey ail orders of their principal, yet 
when they hâve made large advances, or incurred expenses on account of 
consignments, the principal cannot, by any subséquent orders, control their 
right to sell at such a time as. in the exercise of a sound discrétion, and in 
accordance with tho usage of trade, they may deem best to secure indemnity 
to themselves, and to promote the interest of the consigner; they acting, of 
course, in good faith, and with reasonable skill. 

6. Same — Commissions— Porfeitore — Fraud— Gross Neoligence. 

A factor, or other agent who is guilty of fraud, or gross négligence, in the 
conduct of his principal's business, f orfeits ail claims to commissions. 

6. Same— Commissions prom Both Parties. 

Ordinarily a factor who takes commissions from his principal, who em- 
ploya him to sell, would violate his contract, should he also take commis- 
sions from the person to whom he sells, but when it is clearly understood by 
al] the parties that one who is paid commissions to sell cotton, is also to 
charge commissions from the buyer the transaction is not illégal. This is 
especially true where he advances ail the money to conduct the business him- 
self, and looks to the sales for his reimbursemént.* 

At Law. 

Frank H. Miller and Chisohn é Erwin, for plaintiff, 

H. Clay Fvster and Lester é liaveiiel, for défendants. 

Speer, J. Plaintiff brought suit in the superior court of Eichmond 
county, for a balance of $3,028.44, for losses on cotton shipped to 
plaintiff on consignment, and on orders given to défendants to pur- 
chase cotton for spinners. The défendants, at the appearance term, 
âled the plea of the gênerai issue; and plaintiff, in vacation, amended 
his déclaration, and declared for money paid eut on account stated, 

^See note at end of case. 
v.27F.no.3— 18 
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as "per bill of particulars attaohed;" and the défendants, byamend- 
ment, interposed the plea of set-o£f for $7,679.22 cash, had and re- 
ceived by the plaintiff, for their use, and damages incurred by the 
alleged failure of the plaintiff to sell 640 baies of cotton for future de- 
livery. At the trial term of the cause it waa removed to this court. 
At April term, 1885, the case was referred to an auditor, Charles 0. 
Jones, Jr., with instructions to hear and détermine ail questions of 
law and fact arising in the case, and to report bis findings. At this 
November term, 1885, the auditor made his report. After allowing 
the défendants certain crédits, he finds that there is due from the de- 
fendants to plaintiff $2,581.44, with interest from twentieth of Sep- 
tember, 1881. To this report both parties except. 

The plaintiff excepta because the auditor declined to give ]udg- 
ment for the full araount of the account stated; because of a vari- 
ance between the plea of set-off and the proof submitted thereunder ; 
and because the crédits were allowed. 

The material grounds of exception made by défendants are — 
First, that the auditor erred in finding anything, because the account 
sued on was not an account stated; and that the account was not 
proven by any compétent or sufficient proof; second, that the auditor 
erred in not finding for défendants ; that the auditor should havedis- 
allowed ail commissions, because the plaintiff was an agent employed 
to sell the cottons of the défendants; that he took several lots of the 
same on his own account, or sold to himself, and thus forfeited his 
commissions as a factor; third, that the auditor erred in finding that 
the plaintiff was not obliged, by his contract with the défendants, 
when instructed so to do, to sell future contracts against the lot of 
640 baies of cotton which had been already received on consignment 
by the plaintiff; fourth, and that the auditor also erred in finding that 
the défendants, by their subséquent dealings, had ratified this refusai 
to sell for future delivery. 

On the hearing it was agreed by counsel that the issues involved 
should be determined by the court without the intervention of a 
jury. 

I do not regard the exceptions of the plaintiff as material. It is 
true that the plaintiff's claim must properly be considered, an account 
stated. On September 20, 1881, the account sued on, being a gên- 
erai account current, was incloaed in a letter from the plaintiff to 
the défendants with the request that the latter would remit the bal- 
ance of $3,028.44. On the twenty-second of September, 1881, the 
défendants acknowledged the receipt of the statement, and in reply 
wrote that they were very mueh pressed with business, but in a few 
days would look over the statement carefully, and give their views on 
the matter. On the third of October, 1881, the plaintiff drew a sight 
draft for the amount of the balance, and on the same day, through 
his agent, wrote again: "We hâve nothing from you in regard to 
your account sales for cotton." On the fourteenth of October the 
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plaintïff agaîn complaîned that he had received no statement of errora 
in tbe account, and on the 20th the plaintiff telegraphed défendants 
to send statements of any objections they hâve to the account. It 
appears from the évidence that communication by mail could be had 
between Augusta and New York in two days. See Wiggina v. Burk- 
ham, 10 Wall. 129. 

An account rendered, and not objected to within a reasonable time, 
is to be regarded as admitted by the party charged as prima facie 
correct. The principle which lies at the foundation of évidence of 
this kind is that the silence of the party to whom the account is sent 
warrants the inference of an admission of its correctness. The infer- 
ence is more or less strong, aceording to the circumstances of the 
case. It may be repelled by showing facta which are inconsistent 
with it; as that the party was absent from home suffering from ill- 
ness, or expected shortly to see the other party, and intended and pre- 
ferred to make bis objections in person. Other circumstances of a 
like character may be readily imagined. It will not do, however, for 
a commission merchant to say that his business prevents him from 
looking over an account contracted in the course of that business; 
nor is it the custom of merchants who intend to pay an account to 
say: "We will look over it in a few days, and then give you our views 
on it." Unless objected to within a reasonable time, (and what consti- 
tutes sueh reasonable time is a question of law,) an account rendered 
becomes an account stated, and cannot be impeached, except for fraud 
or mibtake. OU Co. y. Van Etten, 107 U. S. 334; S. G. 1 Sup. Ct. 
Eep. 178; 1 Story, Eq. § 526; Lockwood v. Thoi-ne, 11 N, Y. 173; S. 
C. 18 N. Y. 288-290; Stenton v. Jérôme, 54 N. Y. 484. 

The suprême court of the United States, on this gênerai subject, 
hâve held that the failure of a party receiving a letter to reply within 
a reasonable time after he received it was to raise a presumption that 
he approved of what had been done, so far as the letter informed him; 
and, in tbe absence of anything to rebut that presumption, he was to 
be regarded as having consented thereto. Feild v. Farrington, 10 
Wall. 141. The suprême court of Georgia hâve adopted this rnling, 
(McLendon v. Wilson, 52 Ga. 48,) and reaffirmed it, (Bray v. Gunn, 
53 Ga. 148.) 

A stated account, however, is not conclusive; but when it is ad- 
mitted in évidence the burden of showing its incorrectness is thrown 
on the other party. He may prove fraud, omission, and mistake, and 
in thèse respects he is in nowise concluded by the admissions im- 
plied from his silence after it was rendered. Wiggïns v. Burkham, 
10 Wall. 132; Perkins v. Hart, 11 Wheat. 256. It follows, there- 
fore, that the auditor was justified in giving to the account stated the 
weight of évidence prima facie. He was also justified in correcting 
an error. Bray v, Gunn, 53 Ga. 144. I am of the opinion, there- 
fore, that the auditor had the évidence before him to support his find- 
ing; nor do I think that his réductions of the plaintiff's demand im- 
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proger; nor ihat the défendant can justly complain of the plaîntîff'a 
refusai to hold his cotton to warrant him in making sales for future 
delivery. The plaintiff furnished the money with which to buy the 
cotton, and while, ordinarily, factors are generally bound to obey ail 
orders of their principal, yet when they hâve made large advances, 
or incurred expenseB on account of consignments, the principal can- 
not, by any subséquent orders, control their right to sell at such a 
time as, in the exercise of asound discrétion, and in accordance with 
the usage of trade, they may deem best to secure indemnity to them- 
selves, and to promote the interest of the consigner; they acting, of 
course, in good faith, and with reasonable skill. Feild v. Farrington, 
10 Wall. 141. 

It is true that a factor or other agent who is guilty of fraud or 
gross négligence in the conduet of his principal's business, forfeits ail 
claims to commissions or other compensation for his services, (For- 
dyce V. Peper, 16 Fed. Eep. 516;) and, ordinarily, a factor who takes 
commissions from his principal, who employa him to sell, would vio- 
late his contract, should he also take commissions from the person 
to whom he sells, (Dos Passos, Brok. 224; Baston v. Clifford, 18 
Amer. Eep. 549; Raisin v. Clark, 20 Amer. Eep. 66; Lynch v. Fal- 
lon, 23 Amer. Eep. 458; Scribner v. Collar, 29 Amer, Eep. 641;) 
nor could an agent employed to sell be himself the purchaser, (Code 
Ga. § 2186.) 

Hère, however, the plaintiËf was not Btrietly a factor. It is very 
clear from the évidence that he was a gênerai commission merchant; 
that his principal dealings were in dry goods; that he dealt largely 
with spinning mills and spinners, supplying them with cotton, which 
he frequently sold to them on time. He was neither a cotton factor, 
a cotton broker, nor a member of the cotton exchange in New York 
city; and it was clearly understood by the défendants that because 
of the peculiar facilities that the plaintiff had to dispose of the cotton 
to spinners, they would pay him a commission; and they not only 
understood that he was receiving commissions from the spinners, 
but they tacitly acquieseed. 

The double agency was therefore clearly understood by both parties. 
The plaintiff furnished the means, not only to pay for the cotton, but 
frequently to give time to the spinners who bougbt from him. This 
was legitimate. Elce v. IVood, 18 Amer. Eep. 459; 3 Cent. Law J. 
316; Scribner v. Collar, 8 Cent. Law J. 205; Fritz v. Finnerty, 10 
Cent. Law J. 487. In fact, ail the cotton purchased was the property 
of the plaintiff, and the défendants' profits were to be made by the 
use of his money; and it is not to be supposed that he would sell the 
cotton for less than its market value. 

On the review of the whole case, I am satisfied that there is no er- 
rer in the report of the auditor. It is therefore approved, and judg* 
ment directed for the amount of his finding. 
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NOTE. 

A broker cannot act as the agent of both parties to the transaction so as tobe entltled 
to receive pay for bis services from eaoh, uniess the parties nnderstood his position, 
and expressly agreed to such paynienta. Robbins v. Sears, 23 Fed. Rep. 874. 

One acting as brolier or agent of both parties to an exchange of lands inay net re- 
cover compensation from either, even upon an express promise, without olearly show- 
ing tijat each liad full knowledge of ail the circumstances, and assented to the double 
employment. Bell v. McConnell, 37 Ohlo St. 306., 
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Same v. Same. (No. 1143.) 

Samb v. Same. (No. 1178.) 

Same v. Same. (No. 1179.) 

(Circuit Court, D. Oregon. April 16, 1886.) 

1. Pleading— Sham, Redundant, and Immatbbial Allégations in Answer. 

An allégation in an answer denying knowledge of a matter aJleged in the 
complaint will not be stricken eut as sham uniess it appears tnat the same 
must be false. An allégation in a complaint that the plaintifl, a British cor- 
poration, "is a citizen of Great Britain, " is meaningless and immaterial, and 
80 is a déniai of the same in the answer. It is not necessary that a corpora- 
tion formed under the law of Great Britain to construct, own, operate, and 
lease railways in Oregon should specify in its mémorandum of association the 
termini thereof ; and therefore an allégation in an answer to a complaint, in an 
action by such a corporation on a lease of its road, that it had not made such 
a spécification, is immaterial. An allégation of fact in an answer which is 
not per se a défense to the action, and is not attempted to be made so by any 
proper averment, is immaterial. A mère déniai of the lessee corporation's 
power to exécute a lease of a railway, in an action thereon by the lessor cor- 
poration to recover rent, is a conclusion of law, and immaterial. An alléga- 
tion by the lessee corporation in such action that the lessor's road had no 
near connection with its road; that the capital stock of the latter was not 
contributed to operate leased roads; that the lease was not ratified by its 
stockholders, or that it was signed by its président and secretary without the 
State of its origin, — is immaterial. In an action by the lessor to recover the 
rent reserved in a lease, an allégation in the answer to the complaint that the 
lessee did not occupy the premises during the period for which the rent is de- 
manded is immaterial, uniess it is further alleged that such non-occupation 
was the direct resuit of the fault or misconduct of the lessor. 

2. BSTOPPEL ET CONTRAGT. 

In an action by an apparent corporation on a lease of its railway, to recover 
an installment of the rent reserved therein, the lessee is estopped to deny the 
lessor's corporate existence or power to make such contract. 

S. PlBADTXG — CONTBADICTORY ALLEGATIONS. 

When a déniai of knowledge concerning a matter alleged in the complaint 
is followed by a direct averment necessarily implying such knowledge, either 
the déniai may be stricken ont as sham or the averment as redundant. 

■4. ESTOPPBL — JUDGMENT ON DeMURBER AN ESTOPPBL. 

Judgment on a demurrer to a complaint is as conclusive and binding on the 
parties to the action, as to ail matters well pleaded therein, as though it was 
given on a verdict on an. issue arising on a déniai of the allégations of the 
complaint; and if final judgment id given for the plaintifE on a demurrer to an 
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answer, Buch Jndgment îs a conelusive détermination between the parties of 
the questions involved in the défense made by such answer, and of the ma- 
terial matters stated in tlie complaint. 

5. SaME — J0DGMBNT— ESTOPPEL OF. 

A judgment is an estoppel in an action between the parties thereto as to any 
f act or matter determined tbereby. 

6. Same — Estoppel bt Judgment in an Action on Leasb fob Rbnt. 

A covenant, in a lease of a railway for a number of years, to pay tbe rent 
reserved therein in semi-annualinstàllments, is in the nature of a séries of un- 
dertakingsor obligations assumed orincurred at the sametime andunder the 
same circumstances, and a judgment in an action to recover any one Of thèse 
installments of rent is conclusive of the validity of the lease, and the liability 
of the lessee thereunder, in any subséquent action thereon, as to any matter 
or défense thatmight hâve been made to the flrst action. 

7. Same— Writ op Erkor— Epfect of, o» Jodgmbnt. 

A writ of efror from the suprême to the circuit court is not a proceeding un- 
der the state Code, but at common law, as modiiied by the Revised Statutes, 
and it does not hâve the effeot, pending the proceeding, to suspend the opéra- 
tion of the judgment of the circuit court as a bar or an estoppel. 

At Law. 

Earl C. Bronaugh, for plaintiff. 

Charles B. Bellinger, for défendant. 

Deadt, J. Thèse actions are brought by the plaintiff, a corpora- 
tion alleged to hâve been formed in Great Britain under the compa- 
nies act of 1862, against the défendant, a corporation formed under 
the Oregon corporation act of the same year. They are brought on 
the covenants in a lease alleged to hâve been executed on August 1, 
1881, by which the former demised to the latter its railway in Ore- 
gon for the term of 96 years, upon a rental to be paid in advance, in 
semi-annual installments, of $68,131, on May 15th, and November 
llth, together with the further sum, at the same times, of $1,459.95 
for the purpose of paying the expense of keeping up the lessor's or- 
ganization. The first three actions are brought to recover three sev- 
eral installments of rent falling due on November 11, 1884, May 15 
and November 11, 1886, and the fourth one to recover the install- 
raent of the expense money falling due on November 11, 1885. The 
first two of the actions were commenced on March 18, 1885, and on 
November 7th there were amended complaints filed in each of them. 
The last two were commenced on November 28th, and they were ail 
heard on December 30th and January 2d thereafter, on (1) motions 
to strike out parts of the answers as "sham, frivolous, irrelevant, 
immaterial, and redundant;" (2) demurrers to so much of the answers 
as dénies the corporate existence of the plaintiiï, and its right to bave 
and exercise the powers and privilèges claimed by it ; and (3) de- 
murrers to the second and third replies of former adjudications of 
certain matters between the same parties, in reply to certain défenses 
set up in the answers. 

The answers in thèse cases are alike, except in the last two there 
is défense of a former adjudication set up in bar. They are ail spéci- 
mens of what may be called the conglomerate style of pleading, iu 
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which déniais and other matters, having no légal or logical connec- 
tion with one another, are run together so as to form a oontînuous 
statement, instead of being pleaded separately as distinct défenses, 
in the manner required by section 72 of the Code. But the plaintiff, 
instead of moving to strike out the answers on this account, as it 
might, (Code, § 81,) bas undertaken to purge them of sundry clauses 
and statements, and bas demurred and replied to tbe remaining por- 
tions tbereof, distinguishing them by tbeir character. 

The motions to strike out include 14 portions or clauses of the 
answers. 

The first one is a déniai of the allégation in tbe complaint that the 
plaintiff "is a citizen of Great Britain." The complaint allèges that 
the plaintiff is a foreign corporation, formed under tbe laws of Great 
Britain, and adds, "is a citizen of Great Britain." As there are no 
"citizena" of Great Britain, and as the allégation that the plaintiff 
is a foreign corporation, formed in and under the laws of Great 
Britain, is sufficient to show that it is, in contemplation of law, an 
alien, and therefore entitled to sue in this court, this allégation as to 
its citizenship is a meaningless and immaterial one, and so is the 
déniai. The only proper response toit was a motion to strike out. 
Besides, matter in abatement, as that the plaintiff is not a corpora- 
tion or citizen as alieged in the complaint, must be set up in a sepa- 
rate plea, and if pleaded with any other défense, is deemed waived. 
Circuit Court Eule 40 ; Sheppard v. Graves, 14 How. 509. 

The second clause is an allégation that the plaintiff bas not spec- 
ified in his mémorandum or articles of association the termini of tbe 
road it was incorporated to construct, lease, or operate in Oregon. 
This allégation is based on the assumption that subdivision 6 of sec- 
tion 4 of the Oregon corporation act, (Or. Laws, 52.5,) which provides 
that tbe articles of a corporation formed thereunder to construct a 
road sball specify the termini thereof , applies to a foreign corporation 
formed to construct a railway in Oregon. But the validity of the or- 
ganization of a corporation is to be determined by tbe law of the 
place of its formation. In the exercise or assertion of its corporate 
power in Oregon, a foreign corporation may be required to conform 
to the law of the state concerning the conduct of corporations, but 
the Bufficieney of its incorporation must be tested by the law of the 
place of its origin. And this is not ail: By the aet of October 20, 
1880, (Sess. Laws, 56,) "the plaintiff was directly recognized as an 
existing corporation, lawfully engaged in the construction and opéra- 
tion of a railway in Oregon from 'Portland to the head of the Walla- 
met Valley.' " The effect of this act is to establish the légal right of 
the plaintiff to construct and own the road in question, and, in my 
judgment, to dispose of the same. Oregonian Ry, Co. v. Oregon R. ce 
Nav. Co. 10 Sawy. 481 ; S. C. 22 Fed. Eep. 245, and 23 Fed. Rep. 232. 

The third clause is a déniai of any knowledge wbether the plain- 
tiff's mémorandum of association spécifies the purpose of its incor- 
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poration as alleged in the complaint. This is moved agaînst partio- 
ularly'as sham. But it does not appear to be false. On the con- 
trary, there is no reason to doubt its truth. The défendant does not 
appear to haveever had any connection with this mémorandum from 
which it eould be inferred tbat the contents thereof are known to it. 
Oregonian Ry. Co. v. Oregon li. é Nav. Co., supra. 

The eighth one is also a déniai of knowledge \yhether the plain- 
tiff's directors ever adopted a resolution authorizing the exécution of 
said lease. It is also moved against as sham. But it does not ap- 
pear to be false, and must be taken to be true for the same reason. 

The fourth one is an allégation as to what the mémorandum of as- 
sociation under the companies act of Great Britain isrequired to con- 
tain, without any averment that the plaintif bas not compliedthere- 
with in its formation, or any other application of the matter, and is 
therefore immaterial. 

The fifth one is a déniai of the defendant's power to lease or oper- 
ate the plaintiflf's road. This is a mère conclusion of law, and should 
hâve been alleged, if relied on, by a demurrer tothe complaint. Or- 
egonian Ry. Co. V. Oregon R. é Nav. Co., supra. 

The sixth, seventh, and twelfth ones are allégations to the effect 
that the plaintiff's road lias no near connection with the defendant's; 
that the capital stock of the latter was not contribiited to operate 
leased roads; and that the lease in question was not ratified by its 
stockholders. Thèse matters are immaterial and utterly frivolous. 
Oregonian Ry. Go. v. Oregon R. é Nav. Co., supra. 

The ninth, tenth, and eleventh ones are clauses and phrases found 
in an allégation that the lease in question was executed by the prési- 
dent and assistant secretary of the défendant in pursuance of an in- 
valid resolution passed by a minority of the directors without author- 
ity of law, to the eiïect that, while the defendant's principal oifice is 
at Portland, its président and assistant secretary signed and sealed 
said lease at New York. Thèse clauses are omittedfrom the answers 
in the last two cases. They are clearly immaterial. It is well settled 
that while a corporation can bave no légal existence beyond the 
boundaries of the state of its création, yet it may act anywhere 
through its agents the same as a natural person, unless prohibited by 
law. Bank v. Earle, 13 Pet. 588 ; Runyan v. Coster's Lessee, 14 Pet. 
129; Galveston R. R.Co.\.Coiodrey,l\ Wall. 476; McCnll v. Byran 
Manufg Co., 6 Conn. 436; Bellows v. Todd, 39 lowa, 217; Ohio dé 
M. h. Co. V. McPherson, 35 Mo. 25; Field, Corp. §§ 25, 254. 

The thirteenth and fourteenth ones are statements to the efïect 
that on May 15, 1884, the défendant offered to return the road to the 
plaintiff, but that the défendant retained possession of the same, un- 
der a stipulation with the plaintiff that such possession should not 
hâve the. effect to préjudice either party, until November 5, 1884, 
wben, in a suit brought in this court by the plaintiff, the défendant 
was enjoined, and required to operate the road until the further order 
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of the court, which it did until the appointment of a receiver in said 
suit on the motion of the plaintiiï, who thereupon took possession of 
the prbperty, and held it during the period for which the rent is 
sought to be recovered in this action. This is not an action to re- 
cover money for the use and occupation of the premises. It is brought 
on the covenant of the défendant contained in the lease to pay the 
spécifie amount therein reserved as rent. Therefore thèse allégations 
concerning the possession of the property are immaterial. They do 
not affect the obligation of the défendant to pay the rent according 
to its contract, unless it is further alleged that such non-occupation 
was the direct resuit of the fraud or misconduct of the lessor. Ore- 
gonian Ry. Co. v. Oregon R. é Nav. Co., supra. And so far aa 
the possession of the receiver is concerned, it is for the benefit of 
whom it may concern, and, so far as appears, that is défendant. 

Ail the clauses in the answer moved against except the third and 
eighth ones are immaterial. The matter contained in thèse comea 
•within the purview of the demurrers to the answers. 

The demurrers are taken to ail those portions of the answers that 
controvert or deny the corporate existence and due organization of 
the plaintiff, or the powers, franchises,' or ownership of the plaintiff, 
alleged in the complaints, for the reason "the défendant ougbt not to 
be allowed or heard to say that the plaintiff is not a corporation, or 
bas no power to make the contract herein sued on, or to make any 
déniais contrary to defendant's own acknowledgment and deed of 
August 1, 1881, as appears by the complaint herein, and admitted by 
the answer thereto." 

Thèse demurrers are well taken. Oregonian Ry. Co, v. Oregon R. 
é Nav. Co. supra. This question was well considered in that case, 
and I hâve nothing to add to the conclusion reached therein. As 
was then said : 

" Where the law authorizes the formation anS existence of the alleged cor- 
poration, with power to make the contract in question, then a party thereto 
ought not and cannot be heard, in an action thereon by such corporation, to 
deny its due formation or légal existence, with the power to make said con- 
tract." 

On November 27, 1885, the plaintiff replied to so much of said 
answers as are not ineluded in the demurrers thereto and the motion 
to strike out. After denying any knowledge of the invalidity of the 
meeting of the defendant's directors at which the exécution of the 
lease was authorized, the replies, briefly stated, allège : (1) A ratifi- 
cation of the lease by the défendant with knowledge of ail the facts, 
by entering upon and taking possession of the road thereunder, about 
August 1, 1881, and continuing in the same, and paying rent there- 
for, until May 15, 1884, wherefore the défendant ought not to be al- 
lowed or heard to deny the exécution of said lease, or the binding 
obligation thereof ; {2) that the défendant ought not to be allowed or 
heard to deny the exécution by it of said lease, because on June 28, 
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1884, the plaintîff commenced an action againat the défendant thereon, 
in this court, for the installaient of rent falling due thereon on May 
15, 1884, wherein, among other things, the due incorporation of the 
plaintifif, and its power and authority to conatruct and lease said road, 
as well as the due exécution and validity of said lease, and the power 
and the authority of the plaintiff and défendant to exécute the same, 
and perform the covenants therein contained, were put in issue and 
contested by a demurrer to the answer of the défendant therein, and 
by the judgment of this court thereon were determined in favor of the 
plaintiff, whereupon, on March 28, 1885, the défendant not making, 
or offeriiig to make, any further answer or défense to the complaint, 
final judgment was given thereon for the plaintiff and against the de- 
fendant for the sum de manded thereon; (3) that the défendant ought 
not to be allowed or heard to deny the corporate existence of the 
plaintiff, or to deny the démise by the plaintiff to the défendant, or 
the due exécution by each of them of said lease as alleged in the com- 
plaint, because on June 25, 1885, the plaintiff commenced another 
action thereon, in this court, against the défendant, to recover three 
semi-annual installments of theyearly sum of $2,919.90, which the 
défendant in and by said leasé agreed to pay the plaintiff', to meet the 
expense of maintaining its organization, pending said lease, amount- 
ing in the aggregate to $4,379.85, wherein on July 29, 1885, on a 
demurrer to the complaint by the défendant, judgment was given 
against it for the amount claimed by the plaintiff; and (4) in the 
last two actions dénies that on July 29, 1885, or other time, in any 
action then pending between the plaintiff and défendant for the same 
cause of action set forth herein, any judgment was given in favor of 
the former or against the latter for the sum of $4,028.32, or any 
other sum. 

On November 28th the défendant moved to strike out the reply of 
ratification, and the two replies of prior adjudication, and also an 
averment following the déniai therein of any knowledge of the alleged 
invalidity of the meeting of the defendant's directors at which the 
lease was authorized, to the effect that said meeting was duly called 
and held, and the resolution in question duly passed thereat. The 
effect of thèse two eontradictory allégations as to this matter of the 
meeting in question is to make the déniai a sham, or the averment 
redondant, as the party moving against them may elect. ïhe mo- 
tions to strike out were allowed as to the averment on the ground of 
redundancy, and denied as to the replies, for the reason that their 
sufBciency ought to be tested by demurrer. Thereupon, on January 
2, 1886, the défendant demurred to the two replies of former adjudi- 
cation, and the questions arising thereon were then argued by coun- 
sel and submittéd. From thèse replies it appears that certain mat- 
ters set up in the answers herein as a défense to thèse actions hâve 
been heretofore considered and determined in this court, in an action 
between thèse parties, on this lease, in favor of the plaintiff. 
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On a demurrer to a complaint every material matter well pleaded 
therein is confessed, and if judgment is given thereon, the same is as 
conclusive and binding on the parties to the action as though it was 
given on an issue arising on a déniai of the allégations of the com- 
plaint; and if a final judgment is given for the plaintifif, on a demur- 
rer to the answer, such judgment is a conclusive détermination be- 
tween the parties of the questions involved in the défense made by 
such answer, and of the truth of the material allégations in the com- 
plaint, and may be pleaded as an estoppel in any other action be- 
tween them. Gould v. Evansville, etc., E. Go., 91 U. S. 533; Aurora 
V. West, 7 Wall. 99; Goodrich v. City, 5 Wall. 5Y3; Wells, Res. Adj. 
§ 446. 

In the first action mentioned in the reply it appears that the de- 
fendant answered the complaint, and aileged the invalidity of the 
lease for the reason, among others, that it had no power to exé- 
cute the same; and on a demurrer to this answer final judgment 
■was given for the plaintiff. In the second one, ail the material 
facts relative to the incorporation of the plaintiff, and the exécu- 
tion of the lease by the plaintiff and the défendant, were admitted 
by a demurrer to the complaint, on which there was a final judg- 
ment in favor of the former. 

A judgment in an action on a particular demand is an estoppel in 
an action between the same parties as to any fact or matter actually 
put in issue and determined or admitted in the prior action. Davis v. 
Brown, 94 U. S. 428; Cromwell v. County of Sac, Id. 353; Russell v. 
Place, Id. 608; Beloit v. Morgan, 7 Wall. 619; Sharon v. Hill, 26 Fed. 
Eep. 337. 

Beloit v. Morgan, supra, is a good illustration of the rule, and a 
case on ail fours with this. A judgment was given in an action on 
a bond against the maker thereof in favor of the plaintiff. The bond 
■was one of a séries issued at the same time; and in a subséquent ac- 
tion between the same parties, on another of thèse bonds, it was held 
that the judgment in the first action was conclusive, as to the valid- 
ity of ail of them. The court said, in substance, that ail the objec- 
tions made to the enforcement of the bonds in the second action 
might hâve been made in the first, and that "a party can no more 
split up défenses than indivisible demanda, and présent them by 
piecemeal in successive suits growing out of the same transaction." 

In this lease there are, so to speak, a successive séries of obliga- 
tions or undertakinga by the défendant to pay rent to the plaintiff 
every half year for a number of years, incurred or assumed at the 
same time and uilder the same circumstances. In the action brought 
to recover an earlier installment of this rent the défendant might 
hâve made any défense thereto involving the validity of the lease or 
its liability thereunder, and the question of the validity of the lease, 
and the liability of the défendant to pay the rent therein reserved, 
having been determined in favor of the plaintiff in that action, tho 
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controversy îs so far dosed, and the défendant îs estopped to set up 
any défense to a subséquent action for the recovery of any other of 
8uch installments of rent that existed and might hâve been mado to 
the former action. On the argument it was suggested that the judg- 
ment in the iirst of the former actions had been taken to the suprême 
court on a writ of error, and therefore its opération, as a bar or an es- 
toppel, is suspended. It is admitted that the writ of error bas been 
taken as suggested ; but even then it is not clear that the court can 
take notice of the fact on the demurrer to the replication. On the 
trial of the question made by the reply, the record of the former suit 
being introduced in support of the allégation therein, the fact that 
the judgment had been taken to the suprême court on error may be 
shown by way of confession and avoidance of the reply, if the effeet 
of such a proeeeding is to suspend the force and opération of the judg- 
ment, as claimed. 

Eut considering, for the time being, that the admission of the 
plaintiiï's counsel as to the writ of error is a part of the reply, the 
estoppel of the former judgment is not affected thereby. A writ of 
error does not suspend the opération of a judgment as a bar or an 
estoppel. It is not an appeal, which is so far a continuation of the 
original suit, but a proeeeding in the nature of a new action to annul 
and set aside the judgment of the court below, which is not thereby 
vacated or affected pending the proeeeding. Railway Co. v. Twomhly, 
100 U. S. 81; Sharon v. Hill, 26 Fed. Eep. 337; Freem. Judgm. § 
328. A writ of error from the suprême court to this is not a pro- 
eeeding under the Code, but the common law, as modified by the 
Eevised Statutes. The déclaration of the latter clause of section 
505 of the Code that an action "is deemed pending from the com- 
mencement thereof until its final détermination upon appeal," bas 
no application to an action in this court, — at least after it has ter- 
minated in a judgment for either party. The proeeeding for the review 
of such a judgment is had in the suprême court, and is not within 
the opération of section 914 of the Eevised Statutes, conforming the 
practice in the circuit and district courts to that of the state 
courts. But it is also admitted that no writ of error has been taken 
to the judgment in the second action mentioned in the reply, and 
there is therefore no question that it is an estoppel as to ail the 
material matters admitted by the demurrer to the complaint therein. 

The motions to strike out portions of the answers are allowed, ex- 
cept as to the clauses numbered 3 and 8, and as to thèse they are 
disallowed. The demurrers to the answers, including the matter in 
said clauses 3 and 8, are allowed, and the demurrers to the replies 
are overruled. 

This leaves the cases for trial on the questions of fact arising on 
the replies of ratification and prior adjudication to the answers of 
the defendalit, the former being, by section 92 of the Code, "deemed 
coD^roverted by the adverse party, as upon a direct déniai of avoid- 
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ance, as the case may require," without any actual rejoinder thereto; 
and the issues made between the replies in numbers 1,120 and 1,143, 
to the défenses of former judgments in actions on the same cause of 
action. 



noSFORD V. HoTOHKISS.' 

{CîrcuU Gowrt, E. D. New Tork. April 13, 1886.) 

HuBBAND AND WiFE — Sbpabatb Estatb — Promissobt Notb — Indoksement bt 

WlPE OF MaKBR— LlABIIJTT. 

Where a promissory note was made by one H., payable to the order of his 
wife, who thereaf ter, before the dellvery of the note, signed the foUowing in- 
dorsement: "Pay to the order of P. For value received, I hereby charge my 
separate estate with payment of within note;" and there was no protest or 
notice of non-payment of the note: Mld, in an action seeking to charge the 
wife as joint maker, that her liability was simply that of an indorser. 

At Law. Demurrer to complaint. 

John McDonald, for plaintiff, Louisa P. Hosford. 

John E. Parsons, for défendants. 

Benbdict, J, On the fifteenth day of May, 1879, one Philo P. 
Hotchkiss made his promissory note as foUows : 

"New York, May 15, 1879. 

"Three years after date I promise to pay, to the order of Georgiana I. 
Hotchkiss, flve tliousand dollars, at the American Exchange Bank, value 
received, with interest at the rateof seven per cent., payable semi-annually. 
Due May 18, 1882. "Philo P. Hotchkiss." 

Georgiana I. Hotchkiss was at the time of the making and deliv- 
ery of the note, and now is, the wife of the maker, and was then and 
is now possessed, in her own right, of a separate estate. She, be- 
fore the delivery of the note, wrote upon the baek as follows: 

"Pay to the order of Mrs. Louisa P. Peet. For value received, I hereby 
charge my separate estate with payment of the within note. 

"Geokgiana I. Hotchkiss." 

Upon thèse facts, the question raised by the demurrer,to the com- 
plaint is whether, there having been no protest or notice of non-pay- 
ment of the note, Georgiana I. Hotchkiss can be held liable to pay it 
as joint maker thereof with her husband. Upon this question my 
opinion is that the défendant cannot be held liable upon this note in 
question as joint maker. 

Her writing on the back of the note contains no promise to pay. 
What she did was to write an indorsement on it by the words, "Pay 
to the order of Mrs. Louisa P. Peet." She then wrote: "For value re- 
ceived, I hereby charge my separate estate with the payment of the 

1 Eeported by R. D. & Wyllys Benedict., Esqs., of 11 e Xew York bax. 
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within note ; " but she wrote no express promise to pay. A promise 
to pay is doubtless to be inferred; but whether the promise to be in- 
ferred is the promise of an indorser or the promise of a maker is the 
question to be decided. My opinion is that the promise of an indorser 
is the promise to be inferred, and for this reason : The note itself 
shows that the primary relation of the défendant to the note was that 
of an indorser. She was the payée of the note; an indorsement by 
her was therefore coutemplated. She wrote an indorsement on the 
note. If her action had been confined to writing this bare indorse- 
ment, and signing her name, the indorsement would bave created no 
liability whatever on her part, because of the f act that she was a mar- 
ried woman. Being a married woman, her bare indorsement would 
be équivalent to an indorsement without recourse. What she added 
to the bare indorsement had the effect to deprive her of the personal 
immunity from liability that would follow if nothing was added to the 
bare indorsement, and I find nothing in what she added indioating an 
intention to do more. In what she added she assumed a liability, 
but she did not state whether the liability was the liability of a maker, 
or the liability of an indorser, of tke note. Her intention in that re- 
spect is disclosed by the relation she then bore to the note, which was 
that of indorser. If she had intended to change her relation to the 
note from that of indorser to that of maker, something more would 
bave been said. The indorsement she had written would hâve cre- 
ated a liability to pay in case of non-payment by tbe maker, and 
due notice to her, but for the fact that she was a married woman; 
and this was the liability intended to be assumed byber as a married 
woman when she added what she did. From this a promise to pay 
must be inferred, but the promise must be eo-extensive with the lia- 
bility assumed, and that was the liability of an indorser, and not the 
liability of a maker. 

ïbere must be judgment for the défendant ou the demurrer. 



Bartblls and others v. Eedfibld. 

(Oircuît Court, 8. D. Nm Torh. April 17, 1886.) 

CtrsTOMS DuTiEs— AcTioK FOU Illeoal Dutibs—Intbrest— Lâches. 

An importer who bas brought suit to recover duties wrongfuUjr exacted 
from him by a collecter, cannot recover interest by way of damages, if he bas 
been guilty of lâches in unreasonably delaying the prosecution of the suit 
after it bas been brought. 

On Exceptions to Eeport of Réfères. 
A. W. Griswold, for plaintiffs. 
Mr. Greenwood, for défendant. 
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WAtLACE, J. Thîs case comee hère upon exceptions filed by the 
défendant to the report of a référée to whom it was referred to ascer- 
tain what sums are due the plaintiffs for excess of duties illegally 
exacted by the défendant as coUector of the port of New York upon 
the importation by plaintiffs of certain merchandise. The suit waa 
brought in November, 1863. April 21, 1864, a verdict was entered 
for the plaintiffs upon a trial before a court and jury, which, as bas 
been eonsidered when this case was hère on a former occasion, was 
in effect a stipulation between the parties that the plaintiffs were en- 
titled to recover judgment for excess of duty on account of certain 
specified exactions, but the amount was undetermined. See 16 Fed. 
Eep. 336. April 21, 1864, an order was entered in the case referring 
it to the clerk of the court, or his depufcy, to ascertain and adjust the 
amount to which the plaintiffs were entitled under the verdict. Sub- 
sequently an order was made by the court vacating the order of référ- 
ence to the clerk, and referring the case, with a large number of 
similar cases, to the collector of the port for adjustment. Subse- 
quently that order was. vacated, and the présent référence was or- 
dered. 

The exceptions raise the question whether the plaintiffs are entitled 
to recover interest upon the sums illegally exacted by the défendant. 
The case of Redfield v. Ystalyfera Iran Co., 110 U. S. 174, S. C. 3 
Sup. Ct. Rep, 570, is an authorityfor the proposition that a plaintiff 
who has brought a suit to recover money wrongfully exacted from 
him bythe défendant cannot recover any interest by way of damages, 
if he bas been guilty of lâches in unreasonably delaying the prosecu- 
tion of the suit after he had brought it. The cases of Bann v. Dal- 
zell, 3 Car. & P. 376; Newel v. Keith, 11 Vt. 214; Adams Exp. Co. 
V. Milton, 11 Bush, 49, — are referred to in the opinion of the court 
as deciding that where interest is recoverable, not as part of the con- 
tract, but by way of damages, it may be properly withheld if the plain- 
tiff has been guilty of lâches in unreasonably delaying the prosecu- 
tion of his claim. Bann v. Dalzell was an action at nisi prius of 
debt, on an Irish judgment, in which the original debt would not hâve 
earried interest; and the judge left it to the jury to détermine whether 
the plaintiff had taken proper steps to find the défendant, instructing 
them that if he had they might give him a verdict, with such interest 
as they should deem reasonable. Neivel v. Keith was an action for 
Personal services; and the court held that where no time is agreed 
upon for the payment of personal services, and no charge in fact made 
for them, nor presentment for payment in the life-time of the party, 
and the claim was permitted to sleep a great length of time from the 
voluntary act of the plaintiff, no interest should be allowed on such 
claim except from the death of the party. Adams Exp. Co. v. Mil- 
ton was an action on an unliquidated account for a balance claimed 
to be due for work and labor ; and the court held that interest was 
not allowable under the rules of pleading, because there was no spécial 
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count for interest. None of thèse cases throw any Hght upon the 
question hère, as in none of them was the point considered respecting 
the effect of lâches subséquent to the bringing of the suit. 

The rule adopted in the liedfield Case by the suprême court has 
introduced into the présent case an issue whioh is quite foreign to 
those made up by the pleadings, and relates to transactions, cover- 
ing a period of 20 years, which hâve taken place since the bringing 
of the suit. Had the case been tried as thèse cases generally are, — 
with a jury, — it is quite safe to say that neither of the parties could 
bave been prepared to enter upon such an extended field of inquiry 
as that to which the voluminous évidence before the référée has been 
directed. 

ïhe delay which has intervened since the consent verdict in the 
case was entered, a period of over 20 years, is extraordinary. If the 
défendant, or rather the government, which is the real party in inter- 
est, has not been mainly responsible for this delay, there would seem 
to be no just cause on its part to complain of it; because, by the 
rules of praetice, the défendant could hâve brought the trial of the 
case to a conclusion at any time as well as could the plaintiffs, or 
the government might hâve asserted its unwillingness to acquiesce 
in further delay by a motion for judgment as in case of nonsuit. 
But the référée finds that the delay was not fairly attributable to the 
plaintiffs, but arose mainly from complications incident to the fact 
that the suit was one of a very large number of similar suits in which 
questions affecting the defendant's liability were being litigated from 
time to time, with varying results; that any recovery which défend- 
ant might hâve obtained would not hâve been acquiesoed in by the 
government, but would hâve been further litigated; and that his 
claim was to that extent involved with the trials and results of the 
other suits that it was reasonable to postpone the trial in prospect 
of an adjustment, which at times seemed to be near athand, but was 
constantly deferred by the vacillating action of the ofScers of the gov- 
ernment. 

The conclusion of the référée seems to be sustained by the évi- 
dence. The exceptions are therefore overruled. 
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BiRDSEYE and otbers ». Heilnee and otbera. 
{Circuit Court, S. D. Nm Tm-k. December 32, 1885.] 

Patents for Invention— Infringembnt—Plbading. 

By taking issue upon a plea, complainant admits its sufliciency in point of 
f orm aad substance ; and if the f acts alleged are established, défendant will 
be entitled to judgment. 

In Equity. 

Edmund Wetmore, for eomplainants. 

Livingston Oifford, for défendants. 

Wallaoe, J. By taking issue upon the plea the eomplainants ad- 
mit its sufficiency in point of form and substance. The only facts 
which are put in issue by the replication are whether the springs or 
stays which the défendants hâve eraployed in making corsets were 
purchased by them from one Bassett, and whether Bassett was 
licensed by eomplainants to manufacture and sell said stays or springs 
for use in the manufacture of corsets. If thèse allégations of fact 
are established, the légal conclusion that they are a good défense to 
the suit is not open to contention. The case bas been argued as 
though the question were whether the eomplainants bave authorized 
"Bassett to license others to use the eomplainants' patents for improve- 
ments in corsets. No such issue is raised by the plea and replica- 
tion. The proofs show that the défendant purchased the springs or 
stays used by them in manufacturing corsets, and which are known 
in the trade as "twin-wire," from Blun & Co. and one Doremus, who 
had purchased them from Bassett, and who were his agents to sell 
the same to others. The only question, therefore, is whether Bas- 
sett was authorized by the eomplainants to sell the articles for use 
in the manufacture of corsets. The eomplainants and Bassett entered 
into an agreement, bearing date March 30, 1881, by which Bassett 
covenanted to manufacture for the eomplainants ail corset materials 
which they might require, upon specified conditions, including bone- 
wire, twin-wire, and other corset materials, and the eomplainants 
covenanted to discontinue the manufacture of such materials. The 
agreement contained thèse provisions : 

"It is agreed that tlie parties of tlie second part [tlie eomplainants] shall 
not sell bone or twin wire to any other corset manufacturer, except when it 
is intended to be used in corsets intended for the sales of the parties of the 
second part. It is agreed that the party of the flrst part [Bassett] shall not 
sell twin-wire to any party or parties for a less priée than twentyper cent, 
in addition to the priée which he shall charge the parties of the second part, 
and he shall pay to the parties of the second part flve per cent, on ail sales of 
twin-wire which he may make to any party or parties other than the parties 
of the second part. " 

It appears very clearly by the proofs that the eomplainants had been 
making, for several months, the article of twin-wire for use in corsets 
v.27F.no.3— 19 



290 FKDEBAL BEFOBTEB. 

of a description invented by one Bray. It is the précise article, aiso, 
that bas been purchased by the défendants of Bassett, through Blun 
& Co. and Doremus. As early as in the fall of 1880 the complain- 
ants had entered into an arrangement with Bray for the purchase of 
bis invention, which had not then been patented, and Bray had agreed 
to assign his patent to tbem when it should be obtained. Owing to 
delay on the part of Bray the application for a patent was not filed 
until April 23, 1881. In the mean time the complainants had been 
making twin-wire to use in manufacturing the Bray corsets, and had 
been manufacturing thèse corsets and selling tbem to a limited es- 
tent. The time came when the complainants wanted to forego tha 
manufacturing of corset material, and confine themselves to manu- 
facturing corsets froin materials to be supplied by others; bence the 
negotiations with Bassett which resulted in the exécution of the agree- 
ment. Bassett was aware of the relations existing between the com- 
plainants and Bray, and that the complainants had purchased Bray's 
invention, and expected to obtain the patent, and thèse matters bad 
been the subject of conversation between Bassett and complainants 
during the negotiations which resulted in the exécution of the agree- 
ment. It also appears that although at some period previous to the 
date of the agreement twin-wire had been used to a limited extent for 
other purposes than for the manufacture of the Bray corsets, its use 
for those purposes had become obsolète, and had been abandoned. 
In view of thèse facts, it is manifest that both parties to the agree- 
ment understood that the twin-wire which Bassett was to make and 
sell to the complainants and to other persons was just such an article 
as he bas sold to the défendants. It is also manifest that the parties 
ûontemplated that the sales which Bassett was expected to make 
would be made to manufacturera for use in making corsets. Thia 
was the only use of which the article was practically capable, and 
unless it was to be sold for such use it could not probably be sold at 
ail. 

If the question was whether, by this agreement, the complainants 
iiave autborizéd Bassett to license others to use their patents in man- 
facturing corsets, the answer would not seem to be difficult. The scope 
of the agreement does not extend beyond the relations which the par- 
ties to it are to assume towards eacb other in the manufacture and 
sale of corset material. ïhere is nothing in its language, or in the 
ciroumstances contemporaneous with its exécution, to justify the im- 
plication that Bassett was to bave any interest, by way of license or 
otherwise, in either of the two patents upon which the bill is founded. 
The contemporaneous facts, and the terms of the agreement, are con- 
sistent with the purpose of the parties to secure to the complainants 
a royalty upon twin-wire in the event a demand for it should arise 
among manufacturers to be licensed by the complainants to use their 
Bray patent, who might find it more convenieut or eeonomical to 
purchase the material of Bassett than to make it themselves. This 
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conclusion îs enforced by the fact that the complainants did not then 
hâve any interest in the other of the two patents in suit, — the pat- 
ent granted to Cohn in February, 1880, and which was purchased by 
the complainants in October, 1884 ; but, as has been stated, this 
question is not hère. 

The défendants hâve established the truth of the faots alleged in 
their plea, and they are therefore entitled to judgment. 



Celluloïd Manuf'g Co. v, Zylonite Bkush & Comb Co. and others.' 
(Oircuit Oov/rt, 8. D. New York, 1886. j 

1. Patents pok Inventions — Second Reissue to Beinstatb Originai, Claims. 

The question whether a reissue is valid which is granted merely to reinstate 
a patentée to an invention he had surrendered in order to obtain a wider mo- 
nopoly than that covered by the original, decided in the affirmative; following 
the ruling in Qiant Powder Go. v. Safely NUro-Pawder Co., 19 Fed. Rep. 509, 
where the facts were strictly similar to those in this case. 

2. Same. 

The fact that a second or subséquent reissue is taken in order to reinstate 
the spécification and claims of the original precludes the assumption that the 
original was invalid or inoperative. 

3. Bame. 

By accepting a reissue containing the same claims as the original, the pat- 
entée déclares, in a formai and deliberate manner, that as to the invention 
which he now claims the original patent was not inoperative or invalid. 

4. FiKST Rbissue Void if Identical with Original. 

It would not seem doubtful that if the flrst reissue had been identical with 
the original in the spécification and claim it would hâve been void. 

5. Same. 

In such a case the original patent would hâve been abandoned, and the re- 
issue would hâve been a nugatory grant, because the statutory conditions did 
not exist which are précèdent to the exercise of the power of granting reissues. 

6. Same — Rbissue with Original and Additional Claims. 

Whether, a reissue which reinstates the original claims, and inserts additional 
claims, not contained in the original, is vahd even as to the original claims, 
and the elïect of delay in applying for such a reissue, are difflcult questions, 
decided in this case on the rule of comity. 

7. COMITT, RULB OP. 

Whatever conclusion might hâve been reached by this court if the questions 
presented had not been considered and determined by another court of co- 
ordinate jurisdiction, held, the décision of the latter court was entitled to grea». 
respect, and should be followed. 

8. Same. 

It would be unsèemly that one rule of property in patents should prevail in 
one part of the country, and another in other parts, where the same title may 
be brought into litigatîon. In such cases the question should be remitted foi 
final décision to the court of last resort. 

This was a bill for infringement of reissued letters patent to Johr 
W. Hyatt, Jr., and Isaiah S. Hyatt, assignors, for improvement in 
treating and moulding pyroxyline. The reissue sued ou was the third 

'Edited by Charles C. Linthicum, Esq., of the Chicago bar. 
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of the origînal, whîch was granted July 12, 1870. The first reisaue 
was granted June 23, 1874, the second April 15, 1884, and the third, 
the one in suit, December 23, 1884. None of the claims of the orig- 
inal patent were retained in the ârst reissue ; the second reissue con- 
tained only one claim of the original; and the two claims of the third 
reissue, and the spécification, so far as it related to thèse two claims, 
■were the same as the original. Thèse several reissues were set up by 
plea, and the plea being set down for argument, the questions, were, 
whether a reissue is valid which is granted merely to reinstate a pat- 
entée to an invention which he has surrendered in order to obtain a 
wider monopoly than he had obtained, and, if sueh a reissue is valid 
under ahy circumstances, whether it is so after such a delay as had 
taken place in this case. 

Rowland Gox, for complainant. 

H. M. Ruggles and Thos. 'W, Osborn, for défendants. 

Wallace, J. The défendant has interposed a plea to the bill of 
complaint, and the plea has been set down for argument. The suit 
is brought upon reissued letters patent granted December 23, 1884, to 
John W. Hyatt, Jr., and Isaiah S. Hyatt, assignors, for improvement 
in treatingand moulding pyroxyline. It appears by the plea that the 
original patent was granted July 12, 1870; that an application was 
made for a reissue May 26, 1874, and a reissue was granted June 23, 
1874; that an application was made for a second reissue March 10, 
1884, which reissue was granted April 15, 1884; and that an appli- 
cation was made for a third reissue November 26, 1884, and a reissue 
was granted December 23, 1884. The plea sets forth the original 
patent and the several reissues in fulL The original patent contained 
three claims; the first reissue contained five claims; the second re- 
issue contained three claims ; and the last reissue contains two claims. 

The gênerai nature of the invention was desoribed in the specifica- 
tiçn of the original patent as foUows : 

"Our invention consists — First, of so preparing pyroxyline that pigments 
and otlier substances in a powdered conditiou can be easlly and thorouglily 
mixed tlierewith before the pyroxyline is subjected to the action of a solvent; 
secondly, of mixing with the pyroxyline so prepared any désirable pigment, 
coloring matter, or other material, and also any substance in a powdered state 
which may be vaporized or liquified, and converted into a solvent of pyroxy- 
line by the application of beat; and, thirdly, of subjecting the corapound so 
made to heavy pressure while heated, so that tlie least practicable proportion 
of solvent may be used in the production of solid collodion and its compounds." 

This description indicates sufBciently for présent purposes what 
the invention was essentially. In the spécification of the first reissue 
muoh additional explanatory matter was inserted for the purpose, 
obviously, of iaying a foundation for more expanded claims than those 
of the original patent. In the spécification of the second reissue this 
additionf.,1 explanatory matter was mainly omitted, so that the spéc- 
ification read like that of the original patent, with some trifling and 
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îmmaterial changes. The spécification of the third reissue is praeti- 
cally identical with that of the original patent, except that it disclaims 
the invention which was the snbject of the first claim in the original. 
The claims of the original patent were as foUows: 
"Grinding pyroxyline into a pulp, as and for the purposes described. (2) 
The use of flnely communicated eamphor gum, mixed with pyroxyline pulp, 
and rendered a solvent thereof by the application of beat, substantially aa 
described. (3) In conjunotion with such use of eamphor gum, the employ- 
ment of pressure, and continuing the same until the mould and contents are 
cooled, substantially as described." 

The claims of the first reissue were as foUows: 

"(1) The combination of pyroxyline with eamphor gum, or any équivalent 
converting agent, in such manner that the transforming action of the con- 
verting agent is kept latent, substantially as and for the purpose set forth. 

(2) The method, substantially as herein described, of developing the latent 
power of the converting agent by the application of beat to a mixture of 
pyroxyline and gum eamphor, or its équivalent, for the purposes set forth. 

(3) The method, substantially as herein described, of making solid eoUodion, 
by subjecting a mixture of pyroxyline and a latent solvent to heat and press- 
ure. (4) The method, substantially as herein described, of converting 
pyroxyline into solid collodion, by the use of solid solvents. (5) The new 
material herein described, consisting of pyroxyline and gum eamphor, or its 
équivalent, with or without the addition of other substances to increase its 
body or change its color, the same being capable of being softened by heat 
and remodeled or f ormed, as described. " 

The claims of the second reissue were as follows : 

"{Vf The proeess of preparing pyroxyline, consisting of grinding the 
pyroxyline into a pulp, and, after mingling therewith asolvent, subjecting the 
mixture to heat and pressure, substantially as and for the purpose described. 
(2) The use of flnely comminuted eamphor gum mixed with pyroxyline pulp, 
and rendered a solvent thereof by the application of heat, substantially as de- 
scribed. (3) The treatment of pyroxyline pulp contai ning eamphor mixed 
therewith, in a finely-divided condition, by subjecting the same to pressure in 
moulds, and continuing the pressure until the mould and its contents are 
cooled, substantially as described." 

The claims of the reissue in suit are in identical language the 
second and third claims of the original. patent. 

The plea raises the questions whether a reissue is valid which is 
granted merely to reinstate a patentée to an invention or inventions 
which he has surrendered in order to obtain a wider monopoly than 
he had obtained ; and if such a reissue is valid under àny circum- 
stances, whether it is so after such a delay as has taken place hère. 

It will be observed that none of the claims of the original patent 
were retained in the first reissue; that nearîy 10 years expired before 
that reissue was surrendered, and the application was made for the 
second reissue; that in the second reissue only one claim was the 
claim of the original patent, that being the second claim, and iden- 
tically the second claim of the original; and that in the third (the 
présent) reissue the two claims, and the spécification so far as it relates 
to thèse claims, are the same as the original patent. Thus it ap- 
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pears that, after waiting four years, the original paient was sur- 
rendered upon the assertion of the patentée that it did not properly 
describe or claim his real invention, and that the omission arose from 
inadvertence, accident, or mistake, and that his real invention was in 
fact a broader one than he originally supposed. Then, for 10 years 
subsequently, the patentée rested upon the assumption that the orig- 
inal mistake had been rectiâed, and that he was justly entitledto the 
broader monopoly of the first reissue. Finally, and now, he asserts 
that although for 10 years he had supposed that the original error 
had been corrected, and hia invention been properly described and 
claimed in the first reissue, nevertheless he now finds that the reissue 
was invalid because the claims were broader than he was lawfuUy 
entitled to hold against the public; that the error arose from inadvert- 
ence, accident, or mistake; and that, in fact, the invention which he 
is lawfully entitled to hold had been properly described and claimed 
in his original patent 14 years before. The patentée may hâve sup- 
posed when he surrendered his original patent that it did not contain 
as broad claims, or claims for as many différent inventions, as he 
was entitled to; he may hâve supposed when he surrendered the first 
reissue that it was invalid because the claims were too broad, and 
he probably surrendered it for this reason; he may hâve supposed 
when he surrendered the second reissue that it contained one claim 
which was void for want of novelty; but, as a matter of fact, the 
original patent described and claimed both of the inventions which 
are now secured to him in ail their parts by a correct spécification, 
and by claims which were unambiguous and apt. 

The faets disclosed upon the record preclude the assumption that 
the original patent was invalid or inoperative to secure to the pat- 
entée bis présent claims by reason of a defectiveor insufScient spéci- 
fication, or by reason of his claiming as his own invention more than 
he had a right to claim as new; or that there was any error in the 
spécifications or claims, so far as they relate to his présent rights, 
which arose from inadvertence, accident, or mistake. Such an as- 
sumption cannot be indulged, but is overthrown by a comparison of 
the several patents. Each claim of a patent covers a complète in- 
vention, and is, in substance, an independent patent; and as respects 
the two inventions covered by the claims of the présent reissue the 
spécification and claims are identical with those of the original. 
The original was therefore as operative and valid in ail respects as 
is the last reissue, and, by accepting the présent reissue, he has de- 
clared, in a deliberate and formai manner, that as respects both of 
the inventions which he now claims the original patent was not in- 
operative or invalid. 

It would not seem doubtful that if the first reissue had been iden- 
tical with the original in the spécification and claims, that it would 
hâve been invalid. The original patent would hâve been abandoned, 
(Peck V. Collins, 103 U. S. 660; Rev. St. § 4916,) and the reissue would 
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have been a nugatory grant because the statutorj conditions dîd net 
exist which are précèdent to the exercise of the power of granting 
reissues. 

But it may be urged with force that the original patent was inop- 
erative or invalid to eecure to the patentée ail that he had really in- 
vented, and had described or substantially indieated in the spécifica- 
tion of the original, bo that he was entitled to a new one, with 
broader claims, or would have been if he had not delayed in bis ap- 
plication unduly; and this being so, that the reissue was not void as 
an unauthorized exercise of the statutory power, but only invalid to 
the estent of the new and broader claims; and that it was compé- 
tent for the commissioner to correct the error of law by a new reissue 
which would reinstate the patentée in what rightfully belonged to him 
before. Whether this contention is correct, and, if so, whether the 
error can be corrected after the expiration of so long a period as in- 
tervened in this case, are questions of much difficulty. 

The facts presented by the record are so strictly similar to those 
in Giant Powder Go. v. Safety Nitro-Powder Go., 19 Fed. Eep. 509, 
that the décision there is directly and completely in point hère against 
the sufficiency of the plea. Whatever conclusion might have been 
reached if the question now raised had not been considered and de- 
termined by another court of co-ordinate jurisdiction with this, that 
décision is entitled to great respect, and should be followed now. It 
would be unseemly that one rule of property in patents should pre- 
vail hère, and another in other parts of the country, where the same 
title may be brought into litigation. The question should be remit- 
ted for final décision to the court of last resort. 

The plea is overruled. 



SOHULTZ V. OSTHANDES.' 

{Ovreuit Court, E. D. Missouri. April 20, 1886.) 

Patents fou Intentions— Reissub—Ettlarging Claim— Steam-Pumps. 

The flrst, second, third, and sixth claims of reissued letters patent No. 9,818, 
granted to M. Schultz for an improvement in steam-pumps, lield, unlawful ex- 
pansions of the original patent, and theref ore void. 

In Equity. Suit for the infringement of reissued letters patent 
No. 9,818, granted to M. Schultz for an improvement in steam- 
pumps. 

L. M. Hosea, for complainant. 

Charles A. Hawley, for défendant. 

• Eeported by Benj. P. Rei, Esq., of the St. Lonla bar. 
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Tbeat, J. Under the admissions of counsel that the défendant 
does not infringe the fourth and fifth claims of the reissued patent 
sued on, (No. 9,818,) the court is bronght sharply to a détermination 
of the question as to whether the other claims in the said reissued 
patent are expansions of the original patent, and void in law. The 
struggle seems to be to cover.under reissue, the frame-work employed 
on the pump, of which there was nothing suggested in the original 
patent. Hence the court holds that the first, second, third, and sixth 
claims of said reissued patent are unlawful expansions of the origi- 
nal patent, and therefore void. 

Bill dismissed, with costs. 



Calkin8 and others ». Oshkosh Carriage Co. and others.* 
{Oircuit Court, E. D. Wùcondn. April, 1886.) 

1. Patents for Inventions — Want of Novbltt. 

Letters patent No. 261,829, of August 1, 1883, to Alton J. Calkins, for an 
improvement in carriage bodies, are void for want of novelty. 

2. Sa ME. 

The patent was for a carriage body liaving •ounded corner posts, with 
grooves to receive the side and end panels, and tenons to receive aide and end 
rails, and corner irons to hold the rails rigidly to the posts, the whole form- 
ing a carriage body ingeniously adjusted and held together without the aid 
of screwB; but ail the éléments of the claim were old, and in view of the prior 
State of the art, heJd, that it did not require invention tobring them together. 
8. Samb — Mechanical Skill. 

Although the adjustment of the différent parts of patentée' s combination 
was novel, and the combination, as an entirety, useful, held, that it exhibited 
only the expected skill of the mechanic's calling, and not the créative work 
of the inventer. 

In Equity. 

Erwin é Beneâict, for complainants. 

Cotzhausen, Sylvester, Scheiber de Sloan, for défendants. 

Dyer, J. This is a suit to restrain the infringement of letters pat- 
ent No. 261, 829, issued to the complainant Calkins August 1, 1882, 
upon an application filed May 18, 1882, for an improvement in car- 
riage bodies, and to recover profits and damages. In the spécifica- 
tions of the patent the patentée describes bis invention as follows : 

"My invention relates to improvements in carriage bodies, and pertains 
to the peeuliar construction of the corner posts, the side frames, and the 
manner of attaching the panels to the frames and corner pièces. My inven- 
tion is f urther explained by référence to the accompanying drawings. * * * 
A is the corner post; B représenta one of the standards, which are inserted at 
short intervais between the respective corners; G is the upper rail; D is the 

'Edited by Charles C. Linthicum, Esq., of the Chicago bar. 



CALKINS V. OSHEOSH CAERIAQE CO. 297 

lower rail; E are the panels. The corner posts, A, are provîded with grooreSt 
F, F, upon their respective edges for the réception of the ends of the panels, E, 
and recesses, G, G, for the réception of the ends of the rails, G, G. The raila, 
C, C, and the upper ends of the corner posts, A, are provided with a narrow 
flange or élévation, H, which projects above the body of the rail, and serves 
to retain the seat upon the edge of the box. The thickness of the posts. A, 
is such that they form a neat ornamental finish to the cover from the out- 
side, while they are flush with the inner surface of the upper rails upon the 
inside. ïhe ends of the posts, B, are tenoned into the lower and upper 
rails in the ordinary manner. Both the upper and lower rails, C and D, are 
provided with groves, I, I, for the réception of the respective upper and 
lower edges of the panels, whereby the panels are retained without screws at 
both their sides and ends as shown. The upper and lower rails are con- 
nected together by the standards, B, thus securing a rigid substantial frame 
for tlie body. It is obvious that by thus securing the edges of the panels in 
giooves, much stronger and raore durable joints are formed than heretofore, 
and the tendency to become separated by action of the atmosphère is thus 
avoided. J, J, are corner irons, by which the corner posts and the top and 
bottoms rails are rigidly retained in contact. The corner posts may be made 
of cast-iron instead of wood. if desired." 

The patent contains a single claim, which is for "the corner posts, 
A, provided with recesses, G, G, and grooves, F, F, in combination 
with rails, C and D, panels, E, and irons, J, J, substantially as and 
for the purpose specified." 

The patentée perfected his alleged invention some time in Septem- 
ber, 1881. Varions questions arise upon the issues made by the 
pleadings. The défendants deny infringement. They also denj' that 
Calkins was the original inventor of the alleged improvement, and 
allège that his patent was anticipated by other earlier patents; and 
that in the state of the art pertaining to carriage bodies his con- 
struction, as shown in the drawings and the models in évidence, is 
devoid of such originality and novelty as entitled him to a patent. 

The court finds it necessary to consider but one of thèse questions, 
namely: Is the complainants' combination a patentable invention? 
Confessedly, ail the several parts constituting the combination are old. 
Stating concisely the invention hère olaimed, it consists of a corner 
post made of a single pièce of wood, the outer surface of which is oval 
or semicircular, so as to give to the carriage body rounded corners. 
Eunning the whole lengtli of the corner post on each edge is a groove 
for the réception of the ends of panels, which constitute the sides and 
ends of the body. At the top of the post, and extending down some 
distance parallel with the grooves, but eut into the post deeper than 
the grooves, are recesses into which the ends of the rails are fitted. 
Thèse rails, and the upper ends of the corner posts, are constructed 
with a narrow élévation projecting above the body of the rail, so as to 
furnish means for retaining the seat on the edge of the box. Grooves 
extend along the entire length of both the upper and lower rails, into 
which the upper and lower edge of the panels are fitted, and, as thus 
constructed, the rails externally overlap the panels at both top and 
bottom. Standards or ordinary posts are inserted at intervais be- 
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tween tbe différent four corners, being tenoned into the lower and 
upper raila in the ordinary way. Then corner irons or straps, such 
as hâve always been used for a simiiar purpose, extend around the 
top and bottom of each corner post, reaching over to the rails to 
which they are fastened, bo as to hold the rails rigidly in contact with 
the post. The arrangement of the différent parts is ingénions, but I 
do not think, oonsidering the state of the art, that it discloses any- 
thing more than the mechanical skill which we constantly see in the 
workmanship of the shops, and which cannot be called invention 
without regarding almost every new thing that may be novel, and 
may possess increased utility, as patentable. 

As I hâve said, each of the parts considered separately is old. It 
is equally true that parts of the combination, as the patentée bas de- 
Bcribed them, and as they appear in the modal, are old. It is com- 
mon knowledge that corner irons as hère applied, and the fitting of 
panels in grooves to avoid the use of nails and scrows, are as old as 
the workmanship of the village carpenter and blacfcsmith, as it came 
from their hands before the days of modem machinery. The eover- 
ing of the top and bottom of the panel with what are called "rails" 
in the complainants' patent, bas been long seen in ail varieties of f ur- 
niture and wood-work. Eounded corners of wagon bodies were not 
new when tbe complainant Calkins obtained bis patent, and ail that 
I can see in bis improvement is quite an ingénions adjustment of 
thèse parts, such as the mechanical skill of one engaged in such work 
might well suggest. 

In Atlantic Works v. Brady, 107 U. 8. 192, 200, S. 0. 2 Sup. Ct. 
Eep. 225, it was said that it is not the object of the patent laws to 
grant a monopoly for every trifîing device which would naturally and 
spontaneously occur to any skilled meohanic or operator in the ordi- 
nary progress of manufactures; and in Thompson v. Boisselier, 114 U. 
S. 11, S. G. 5 Sup. Ct. Eep. 1042, it was further said : "It is not enough 
that a thing shall be new, in the sensé that in the shape or form in 
which it is prodaced it shall not bave been before known; and that 
it shall be useful; but it must, under the constitution and the stat- 
ute, amount to an invention or discovery." Instructive language on 
this subject is found in the opinion of Mr. Justice Matthbws, in HoU 
listerv. Benedict é Bwrnham Manufg Ce, 113 U. S. 59, S. G. 5 Sup. 
Ct. Eep. 717, where it is said that novelty and increased utility in 
an improvement upon previous devices do not necessarily make it an 
invention; and that a device which displays only the expected skill 
of themaker's calling, and involves only the exercise of ordinary fac- 
ulties of reasoning upon materials supplied by spécial knowledge and 
facility of manipulation resulting from habituai intelligent practice, 
is in no sensé a créative work of inventive faculty, such as the con- 
stitution and the patent laws aira to encourage and reward. Such, 
Jnmy opinion, is the character of the improvement made by the pat- 
entée, Calkins; and though in some respects the adjustment of the 
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différent parts ofhia combination may be novel, andtlie combînation 
as an entirety may be, and undoubtedly is, useful, it exhibits only the 
expected skill of the mechanio's calling, and not the créative workof 
the inventer. 
For thèse reasons the bill must be dismisaed. 



Caby and another v. Domestio Spring-Bed Co.* 
(Circuit Court, D, Mw Jersey, July 88, 1885.) 

1. Patents fob Inventions — Pkeliminabt Injunction. 

Where a patent had been sustained after long and ably contested UUgatîon, 
and against ail the défenses ordinarily set up in patent cases, and such décis- 
ion had been followed by another court, held, on an application for a prelim- 
inary injunction, Ihat the question of the validity of the patent was hardly 
open. 

3. Same. 

In such a case, and where the patent has only a short time to run, the owners 
are entitled to be protected in their monopoly until the défendants are able 
to show that the former décisions sustaining the validity of the patent were 
wrong. 

In Equity. 

Samuel A. Duncan and Wvi. E. Witter, for the motion. 

Collins é Corbin, contra. 

Nixon, J. This is an application for a preliminary injunction, 
and under the well-established rules and principies governing such 
applications in this circuit, the motion must prevail. The patent on 
which the suit is broughtis for an "improvementin modes of temper- 
ing springs." The invention relates to spiral springs in a conical 
form, used in upholstering sofas, chairs, and in bed bottoms, and 
consists in subjecting the springs to a terapering process after they 
hâve been completed in the usual manner, whereby their strength 
and elasticity are greatly increased. In the spécifications of the pat- 
ent the inventer (Cary) states that the ordinary furniture spring is 
made of hard-drawn wire, eoiled and forced to the proper shape, and 
when this is. done the spring is considered finished, without having 
been subjected to any tempering process other than what is inci- 
dental to the drawing of the wire. The metalbeing greatly condensed 
and hardened in the process of drawing the wire, a good degree of 
elasticity is given the wire thereby; but in bending and coiling the 
wire into the proper sbape the métal is unavoidably weakened. The 
outer portion of the wire coil is drawn or stretched, while the inner 
portion is crushed or shortened. When straight bars of wire are 

'Edited by Charles C. Linthicum, Esq., of «he Chicago bar. 
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subjected to the bending process, the stretching or drawing of the 
outer, and crushing of the inner, portions are inévitable results. 
This greatly reduces the elastieity, strength, and durability of the 
spring. The patentée claims that he has diseovered a method of re- 
storing the wire, after being bent or formed into springs, to its nor- 
mal condition. He does it by subjecting the spring to a degree of 
beat known as "spring-temper beat," which is about 600 degrees, 
more or lésa, for about eight minutes. He regards tbis température 
as sufficient to so far relax or produee a complète homogeneity of 
the métal of the spring as to add from 20 to 30 per cent, to the value 
of the spring conséquent on its increased powers of résistance. 

The validity of the complainants' patent was incidentally involved, 
and perhaps to a limited extent considered, by the suprême court in 
Eagleton Mamif'g Co. v. Cary Manuf'g Co., 111 U. S. 490, S. C. 4 
Sup. et. liep. 593, wherein the question of the priority of invention 
between Eagleton and Cary was litigated. Nothing, however, was 
definitely settled in that case except that the Eagleton patent was 
void. But in 1879 a suit for infringement was brought by the own- 
ers of the Cary patent, in the circuit court of the United States for 
the Southern district of New York, against Eaphael H. Woliï and 
others, which was long and ably contested, and in which ail the dé- 
fenses ordinarily set up in patent causes seem to bave been involved. 
Judge Wheelbb, before whom the case was tried, sustained the pat- 
ent against ail the défenses. He has been followed by Judge Ache- 
soN in this circuit, (Cary v. Lovell Mamif'g Co., 24 Fed. Eep. 141,) 
and the question of its validity is hardly open on an application for 
a preliminary injunction. 

The patent is prima facîe valid. It has been upheld on final 
hearing after expensive and protracted litigation. It will expire in 
less than three years, and in the mean time the owners are entitled 
to be protected in their monopoly until the défendants are able to 
show that the learned judges who bave sustained its validity were 
mistaken in their judgment, 

I express no opinion on the merits, but, at this stage of the pro- 
ceedings, order the injunction. 
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N1LE8 TooL-WoBKS V. Betts Machine Co.* 
(Circuit Court, D. Deîaware. April 1, 1886.) 

1. Patents for Inventions— Turning and Boeing Mills. 

Letters patent No. 113,651, of April 11, 1871, granted to George A. Gray, 
Jr., for an improvement in turning and boring mills, is not void for want of 
patentable novelty. 
3. Same— Use of Machine— Evidence op Utility. 

Defendant's adoption and use of the patented device {n préférence to oth- 
ers on tbe market, lield a pregnant fact, and strong évidence of the utility of 
tbe patented device. 

3. Same — Patentabi>b Combinations. 

A combination is patentable (1) if it produces new and useful results, thoiigh 
ail the constituants of the combination were well known and in common use 
before the combination was made. provided the results are a product of the 
combination, and not a mère aggregate of several results, each the product 
of one of the combined éléments; (2) if it produces a différent force, eflEect, or 
resuit in the combined forces or processes from that given by their separate 
parts, and a new resuit is produced by their union ; (3) il it either f orms a new 
machine of distinct character or formation, or produces a resuit which is not 
a mère aggregate of separate contributions, but is due to the joint and co-oç- 
erating action of ail the éléments; (4) when the several éléments of which it 
is composed produce, by their joint action, either a new and useful resuit, or 
an old resuit in a cheaper or otherwise more advantageous way. 

4. Same. 

Where the attention of persons skilled in the art had been directed for 
many years to the discovery of a more convenient and effective contrivance, 
and patentée was the first to produce it, held, that something more than the 
mère application of mechanical skill was involved in his production. 

In Equity. 

Stem d Peck, for complainant. 

Benjamin Niclds, for défendant. 

Wales, J. The bill prays for an injunction, and an acoount for 
profits and damages. Letters patent No. 113,651, dated April 11, 
1871, were issued to George A. Gray, Jr., for an "improvement in 
turning and boring mills," and on the fourteenth of April, 1883, were 
assigned by the said Gray to the complainant. The first claim of the 
patentée is for "the tool-bar balancing device, consisting of a rope or 
•chain, D, weight, V, and piilleys, E, R, 'S, T ; connected and operating 
substantially as and for the purpose speeified." The nature and ob- 
jects of the invention are declared to be : 

"First. In a peculiar device for balancing the tool-bar in any position 
within its range, in such a way as to keep the weight up against the feed, 
and thus prevent the bar being forced up by the work when any slack exists 
in the feed, and permit of the bar beingelevated and depressed freely by hand; 
this balancing device difîering from ail others for the same purpose in this: 
that the bar can be nioved to any degree of angularity from an upright or 
other position, and moved with its saddle along the rail horizontally, without 
•changing the location of the weight which balances the bar." 

' Edited by Charles C. Linthicum, Bsq., of the Chicago bar. 
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Tbat part of the gênerai description referring to the drawings, and 
Bpecifying the improvement, is as follows : 

"A is the bed-plate of the mill; B, B', the housings; Cthe rail; and D the 
horizontally sliding saddle, which is snugly fltted to and slides upon the rail; 
E is the revolving table, operated in the usual way by the large gear-wheel, 
r, driven (tlirough suitable connections) by the cône pully, G, and ' back gear,' 
H. ïhe feeding mechanism for giving a horizontal movementto the saddle, 
and a vertical or inclinedmovement to the tool-bar, does not differ materially 
from others for the same purpose, the saddle being moved by the screw, I, 
and the tool-bar, K, by the rod, L; the connection to the bar, K, being made 
by a worm, friction-clutch, worm-wheel, and pinion gearing into therack. M, 
on the bar. The down feed can be stopped by the slackening of the wheel, 
N, whlch governs the friction-clutch. Both the cross and down feed are 
driven by the expansible gearing shown, operated by the shaft, O. The rail, 
C, is designed to be raised and lowered by power; the side screws, P, P', and 
Connecting driving shaft on the top rail, being provided for this purpose. The 
swing, Q, in which the bar, K, slides, is constructed, as usual, in such a way 
that the bar can be swiveled to any desired angle to enable the machine to 
bore and turn tapering, etc. In order to balance the weight of the tool-bar 
in any position, whether inclined or vertical, in a way that will possess none 
of the faults attributable to devices heretofore existing for this purpose, I 
hâve provided the following device: PuUeys, B, R', are journaled upon the 
swing, Q; pulley, S, upon the tool-bar; and pulley, T, upon the end of the 
rail. A rope, chain, or wire cord, U, fastened at one end upon the rail at C, 
is then passed over the pulley, B, under the pulley. S, over the pulley, B', and 
over the pulley, T, where it supports a weight, V, which must be slightly 
heavier than half the weight of the bar, K, only. This device sufflces to 
keep the bar up snugly against the force that feeds it down, so that the tool 
can never drop when ' slack exists in the feed.' It also enables the swing, Q, 
to be moved to a very extrême angle without deranging any of the parts, or 
materially changing the effect of the weight, V, upon the bar, or even dis- 
turbing the weight itself. * * * The tool-bar slides between the gibs, X, 
on the swing, earrying, of course, the pulley. S, with it." 

Boring-mills are large and heavy machines, the tool-bar alone 
weighing from 200 to upwards of 1,000 pounds. Its tendency, of 
course, is to slide downwards, and it is therefore désirable, if not ab- 
solutely necessary, to counterbalance its weight in order to enable 
the operator to adjust it easily and safely to différent kinds of work. 
Counter-balances for this purpose had been attached to tool-bars by 
various devices long before the date of Gray's patent, but none, it is 
contended by the complainant, with such complète, viseful, and ad- 
vantageous results as are secured by the latter. The first and most 
common contrivance was known as the "drill style," consisting of a 
chain or rope run over a couple of pulleys attached to the ceiling 
above the machine, one end of the chain being hooked to the top of 
the tool-bar and the cther end to a counterbalancing weight. ïhe 
objections to this mode are that (1) it requires facilities for overhead 
attachments involving extraneous supports, and thus preyents the 
machine from being a self-contained structure ; (2) the pull of the 
balancing rope or chain can be directly upward only so long as the 
tool-carriage or saddle remains in one and the same position on the 
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rail, for the pulleys being station ary, as the saddle is pushed alohgi 
the rail either to the right or to the left, the counterbalancing weight ^ 
produces a résistance to its movement; and (3) when the tool-bar is', 
set at an angle, the pull is no longer in the Une of the path of the 
bar, but sidewise, and the effect of the counter-balance will be to' 
draw the bar back into a vertical position, and thus produce a side 
friction or binding between the tool-bar and the guides in which it' 
slides. To remedy some of thèse faults the "trolley style" was de- 
signed, in which the chain supporting the counter-balance, instead of 
passing over a stationary pulley overhead, passes over two pulleys 
seeured in a little traveling carriage, or trolley, which moves on a- 
track seeured to the ceiling over the boring-machine. The end of 
the chain is attached to the ceiling instead of to the tool-bar, and a 
loop of the chain, hanging down from the trolley, carries a pulley 
which is fastened to the top of the tool-bar. As the saddle slides 
along on the rail the trolley overhead moves along its track in the 
same direction, and so keeps the trolley and pulley directly over the 
tool-bar, in whatever place the latter may be on the rail. This is an 
improvement on the simple "drill style," (although the trolley does 
not always promptly follow the movement of the saddle on the rail, 
and has to be dragged along;) but it does not provide for a direct 
pull in the line of the axis of the tool-bar whenever the latter is 
changed from a vertical position. Another contrivance is the "Brad- 
ley style," in which the pulleys are carried in a bracket projecting 
upwards from the swing ; but the objections to this mode are so se- 
rious that it does not appear to hâve gone into gênerai use, and 
seems now to be discarded. Its great disadvantages were that it 
formed an additional load upon the saddle, causing it to move hard 
upon the rail, and the counterbalancing weight, being within the 
frame-work of the boring-mill, was often in the way of the operator. 
Moreover, the weight was hung upon one side of the swing, and when 
this was loosened on the saddle, in order to adjust the bar at an 
angle, the weight was apt to turn the swing over suddenly, and cause 
serious damage. 

The défendant in its answer sets np several anticipations, but in 
the proof relies upon the two just described. 

It is very clear from the évidence that Gray's improvement is a 
decided advanee beyond ail preceding counterbalancing contrivances 
in boring-mills, not only in providing greater facilities for the prompt 
adjustmeut of the bar in any desired position, but in ail its various 
opérations and results. The bar is more safely and easily moved 
when out of a vertical position and with less friction by this mode 
than by any other before known ; and Mr. Betts, the président of the 
défendant company, referring to the improvement, frankly admits 
that "it makes a more complète machine, is easier for the operator, 
and will make more perfect work, with this device on it." Ree. Ev. 12. 

The testimony of the experts is, as usual, contradictory. Mr. Car- 
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tnichael, a wîtness for the défendant, who bas been in the employ of 
the Harlan & ïïollingsworth Company, at Wilmington, since 1850, 
and who constructed for them the "trolley style" of counter-balance, 
cannot perceive any appréciable différence in the force neeessary to 
be used on either machine in elevating the bar when the latter is 
moved out of a vertical position; but it is a pregnant fact that when 
the Company required an additional boring-mill they preferred one 
with the Grray improvement, and this is held to be strong évidence of 
utility. Tyler v. Crâne, 7 Fed. Eep. 775. 

The supériority of Gray's contrivance ovèr ail others is, as claimed 
by the complainant, that (1) it dispenses with ail overhead attach- 
ments reqniring outside supports; (2) the counterbalancing pull is 
always directly in the line of the axis of the bar, there bèing noside 
pull on the bar or swing, and the bar never binds against its gibs; 
(3) the bar is easily handled, and perfectly safe for the operator; (4) 
it is cheap and simple, and permits of the addition of a second tool- 
bar without duplicating the chain that carries the weight. The 
"Bradley style," it is true, effected the first two of thèse results with 
measurable success, but by an arrangement of pulleys entirely dif- 
férent from, and not suggestive of, the Gray device, and in a way 
that was cumbersome and dangerous to the machine and to the op- 
erator. The "trolley style" is also plainly inferior in almost every 
point touching the movements of the bar, particularly in producing 
a side strain on the bar when the latter is moved out of a vertical 
position. The patentée bas invented or formed a new combination 
of pulleys or sheaves on the bar, swing, and rail which was before 
unknown, which produces admittedly usef ul and ad vantageous results 
in a way excelling ail former contrivances for the same purposes; 
and the only question is whether it is of such a novel and useful char- 
acter in its arrangements, opérations, and efïects as to merit the pro- 
tection of letters patent. The defendant's counsel says : 

" In this case Mr. Gray simply transferred the two pulleys from the trol- 
ley to the swing, and dispensed with the trolley and the track; and further 
simply attached one end of bis rope or chain to an arm of the machine in- 
stead of attaching it to the wall, or someother object not connected with the 
machine, and transferred pulley, T, to an arm carried by the machine. This 
is simply a substitution of équivalents, — no more, no less; and the device 
does substantially the same thing, in the same way, by subsl antially the same 
means." 

In support of his contention he cites Smith v. Nichols, 21 Wall. 
112, in which a patent for the manufacture of a textile fabric was 
held to be void because the article manufactured was of superior ex- 
cellence in degree only, and not in kind; a fabric substantially the 
same in structure, and possessing virtually the same properties, hav- 
ing been known and used before. But the court, by Mr. Justice 
Clifford, said in that case : 

"A patentable invention is a mental resuit. It mustbe new, and shown 
tobe ofpractical utility. Everything within the domain of the conception 
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belongs to him wlio conceived it. The machine, process, orproduct îa but Its 
matei'ial reflex and embodiment. A new idea may be ingrafted upon an old 
invention, be distinct from the conception which preceded it, and be an im- 
provement. In such case it is patentable." 

It has al80 been declared by the suprême court that "the applica- 
tion of an old prooess or machine to a similar or analogous subject, 
•with no change in the mannerof applying it, and no resuit substan- 
tially distinct in its nature, will not support a patent, even if the 
new form of resuit has not been beforecontemplated." Pennsi/lvania 
II. Co. V. Locomotive Engine Safety Track Co., 110 D. S. 490; 
S. G. 4 Sup. et. Eep. 220; and to the same effect is Morris y.Mc- 
Millin, 112 U. S. 244; S. G. 5 Sup. Gt. Eep. 218. But the same 
court had already declared, and has siuce reaffirmed, the doctrine 
that when a patentée bas produced new, useful, or improved results 
by a new eombination of old eonstituents he will be proteeted. Hailes 
V. Van Wormer, 20 Wall, 363; Reckendor/er v. Faber, 92 U. S. 347; 
Pickering v. McCullough, 104 U. S. 310; Stephenson v. Brooklyn R. 
Co. 114 U. S. 157; S. G. 5 Sup. Gt. Eep. 777. 

The propositions established by thèse cases are that a eombina- 
tion is patentable (1) if it produces new and useful results, though 
ail the eonstituents of the eombination were well known and in com- 
mon use before the eombination was made, provided the results are 
a product of the eombination, and not a mère aggregate of several 
results, each the product of one of the combined éléments; (2) if it 
produces a différent force, efîfect, or resuit in the combined forces or 
processes from that given by their separate parts, and a new resuit 
is produced by their union; (3) if it either forma a new machine of 
distinct character or formation, or produces a resuit which is not the 
mère aggregate of separate contributions, but is due to the joint and 
eo-operating action of ail the éléments ; (4) when the several élé- 
ments of which it is composed produce, by their joint action, either 
a new and useful resuit, or an old resuit in a cheaper or otherwise more 
advantageous way. See, also, Merwin, Inv, § 135 et seq. 

Thèse are but varied expressions of the same doctrine. 

Hère the patentée has undoubtedly produced, if not a new, an im- 
proved, result, in a new way, and in doing so has exercised the fac- 
ulty of invention. The attention of skilled mechanics and engineers 
had been directed for many years to the discovery of a more conven- 
ient and effective contrivance for counterbalancing in boring-mills, 
and it was reserved for this man to invent a combmation which has 
wrought bénéficiai results in many ways. ïhis is something more 
than the mère application of mechanical skill to a change *f form, 
and not of substance, though it may be difïïeult to distinguish 
broadly between skill and invention. Pennsylvania R. Co. v. Locor 
motive Track Co. and Morris v. McMillin, supra, are fair illustrations 
of the application of old contrivances to analogous résulta witbout 
v.27F.no.3— 20 
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the invention of new combination, or the proclactioii of new or îm- 
proved résulta. 

In thia caBO, the patentée has invented a new cdmbination whioh 
produces, in a new and better way, new and improved résulta. In 
the words of Justice Ouffoed : "It is a new idea ingratted upon an 
old invention, distinct from the conception that preoeded it." 

Let a decree be entered for the complainaut. 



Tate V. Thomas. 

{ŒreuU Court, 8. D. Neu> York. December 28, 1885.) 

1. PATENTa FOU Inventions— iNFRiNaBMENT — Tatb QuiLTiNG-MACHrNB. 

Former opinion, 23 Fed. Rep. 660, adbered to. 

2. Same— Improvembnt on Machine. 

Where, by the addition of certain éléments, a machine is made which is 
properly the subject of a patent, as an improvement on a machine which it 
is claimed to infringe, it does not f ollow the original machine has not been 
infringed. 

In Equity. 

Edwin H. Brown and Edward N. Dickerson, for complainant. 

Solomon J. Gordon, for défendant. 

Wallace, J. a careful stndy of the Nicoll patent, aided by the 
testimony of the experts for the parties, has resulted in the convic- 
tion that this patent has no material bearing upon the validity or the 
construction to be given to tlieeighth elaimof the complainant's pat- 
ent. It shows a séries of needles set in two rows, with longitudinal 
and latéral feeding devices, in a sewing-machine organized to stitch 
pièces of f abric together by double rows of stitching in parallel Unes, 
ïhere is no fair suggestion in the patent of any organization of 
needles and feeding devices by means of which the lines of stitching 
made by the needles are to hâve any such relation to each other as 
is indispensable to produce the resuit contemplated and effected by 
Tate, viz., to produce a diamond pattern by the juxtaposition of the 
parallel zigzag lines at the angles of the apexes. 

The troublesome question in the case is whetlier the defendant's 
machine, constructed pursuant to the spécification of tho patent to 
Manning A. King, of June 9, 1874, is an infringement of the eighth 
claim of the complainant's patent; and the patent to Nicoll does not 
afford any assistance in its solution. This question has been fuUy 
reconsidered since the bearing of the cause, and the conclusion orig- 
inally reached has been confirmed, although not without some vacil- 
lation of opinion. The defendant's machine produces diamond pat- 
terns by employing the alternating needles, with the necessary feed- 
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ing devices, whîch are the subject of the claim, and to ihe exteni 
to which thèse parts co-operate to produce the new resuit of the pat- 
ent (whetber that be considered the making of the diamond pattem or 
making them by conjoining zigzag lines of stitches) it is not appar- 
ent that there is any différence in their mode of opération in the pat- 
ent and in the machine. If it be conceded that King, by employing 
additional needles, bas made a machine ■which is properly the sub- 
ject of a patent as an improvement upon Tate's, it does not foUow 
that he has not appropriated Tate's invention. 



HoFF and others v. Iron-Clad Manuf'o Co.* 
(Circuit Court, 8. D. Neu> York. April 10, 1886.) 

1. Patents fob Ikvbntions— Consthuction op Claim— Infkingement. 

The flrst claim of letters patent granted June 19. 1883, to Charles Hofl, was 
for "the method of forming the body of a coal-hod or other similar vessel, 
which consists, substantially, as beiore set forth, in flrst forming a cone- 
shaped body from a suitable blank, then f olding in the cône end of said body 
in crimps, to form the bottom. " Défendant formed only a part of its coal- 
hod bottoms by folding in the sides, and then closed the space between the 
folded ends with a cap. Ileld, that HofE's first claim should not be limited to 
a method in which a perf ect cone-shaped body is flrst made, and that défend- 
ants infringed said claim. 

2. Same— Henbt 8. Reynolds' Patent ot August 36, 1883. 

This patentée may hâve made a patentable improvement over Hoff's device, 
but it contains the essentials, and is an infringement of the flrst claim of the 
HoS patent. 

In Equity. 

Arthur V. Briesen, for complaînants. 

Ernest C. Webb, for défendants. 

Wallace, J. This suit is founded on a patent granted to Charles 
Hoff, June 19, 1883, for a coal-hod. The claims of the patent are 
as follows : 

"(1) The method of forming the body of a coal-hod or other similar ves- 
sel, which consists, substantially, as before set forth, in first forming a cone- 
shaped body from a suitable blank, then folding in the cône end of said body 
in crimps, to form the bottom. 

"(2) As a new article of manufacture, a coal-hod formed of a single pièce, 
and having its bottom crimped or folded, to form a séries of annular ribs or 
rings of progressively increasing diameter, substantially as shown and de- 
scribed." 

The patentée was the first to perçoive the advantages of mak- 
ing a coal-hod in vrhich the sides and bottom should be formed ont 
of one pièce of métal in such manner that the bottom, while be- 

lEdited by Charles C. LInthicum, Esq., of the Chicago bar. 
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ing intégral with the sides, should at the same tîme be thîcker and 
Btronger than the sides, in order to sustain the extra wear to which 
it is subjected in use. He described in his spécification the mode 
of making such a coal-bod, as consisting — First, in cutting a pièce 
of sheet- métal into a blank adapted to being bent around a cone- 
shaped former, bending the métal around the former, and unit- 
ing its edges ; secondly, in pressing the métal at the cône end of 
the structure into a séries of crimps or folds, making a partially 
formed bottom ; and, thirdly, in flattening the partially formed bot- 
tom to complète the hod. By this mode of making the hod the sur- 
plus métal taken up by the sides of the folds or crimps is utilized to 
increase the strength and thickness of the bottom. The défendant 
is making a coal-hod such as is described in the patent granted to 
Henry S. Eeynolds, August 26, 1884. Eeynolds -was an employé for 
the défendant when a coal-hod made conformably with the complain- 
ants' patent was shown to him. He availed himself of that feature 
of the patent which consists in using the same pièce of métal to form 
the sides and bottom, so that the bottom will be of an increased 
thickness of métal; and in order to decrease the cost of production, 
or to évade the patent, he concluded to form only a part of the bot- 
tom from the métal of the sides, by folding in the sides, and then 
closing the space between the foldedends with a cap. He describes 
in his spécification the cutting of his sheet-metal into a suitable 
blank, the bending of the blank, and uniting the métal at the edges, 
the compression of the bottom end of the structure between dies of 
suitable shape to form a séries of radial ribs, and then flattening of 
the ribs by compression, "thereby partially forming the bottom of the 
vessel out of a portion and in one pièce with the body, the walls of 
the ribs folding in upon the métal between them, and thus increasing 
the thickness of métal throughout a portion of the bottom, and con- 
sequently increasing the strength," etc. 

The second claim of his patent is as foUows : 

" (2) A vessel comprislng a sheet-metal body, having its lower edge crimped 
or folded inwardly, and a cap engaging said crimped edge, and flattened down 
inside and outside tlie same, to embrace it, to form the bottom of the vessel, 
and substantially as described." 

It may be that such a hod can be made at less expense than the 
hod of the complainant's patent, and, if so, that Eeynolds made a 
patentable improvement, but he bas taken Hoff's invention in essen- 
tials. He left out part of Hoff's bottom, and substituted a cap for 
the rest. Hoff, in the spécification of his patent, expressly states 
that he does not désire to limit himself to any partieular form of 
crimp or fold for the bottom of the hod. He also points out that the 
form given to his structure before the cône endis flattened into a bot- 
tom may be changed, and still hâve a tapered end, the métal of 
which may be compressed to fold over and strengthen the bottom. 
He was not limited to any narrower claim than the spécification al- 
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lows by the prior state of the art. Snch a construction should be 
given to the first claim of his patent as will cover his real invention, 
and it therefore should not be limited to a method inwhich a perfect 
cone-shaped body is first made. 

It is held that the défendant infringes the first claim of tbe com- 
plainant's patent. The second claim is not infringed. The defend- 
ant's hod does not bave a botton so crimped as to form a séries of an- 
nular ribs, or rings of progressively increasing diameter. A decree 
is ordered accordingly. 



The Natchez.' 

Van Horn v. The Natohez. 

{GirevM Covjrt, E. D. Louisiana. January 37, 1886.) 

ï. Admtralty — Peacticb — Motion to Dismiss Appeal. 

Where an appeal in admiralty has been taken by pétition and citation, and 
tlie appellee lias been served with notice and appeared in the circuit court, tbe 
appeal bas a standing irrespeotive of the bond. The City of Lincoln, 19 Fed. 
Kep. 460, distinguished. 

2. S AME. 

The appearance of the appellee, and his participation in taking évidence in 
the appellate court, estop him from denying that there is a valid appeal pend* 
ing. If, in the opinion of his proctor, another and more spécifie bond is nec- 
essary for the due prosecution of the appeal, the appellants will be directed 
to furnish one. 

Admiralty Appeal. On motion to dismiss. 
Ernest B. Krutischnitt, for libelant. 
0. B. Sansum, for claimant. 

Pardeb, J. This case bas been submitted on a motion to dismîss 
the appeal on the grounds that (1) there bas been no bond given in 
this caufe to the claimant; (2) the bond given in this cause is not 
such as the law demands. 

The bond given is in favor of "the owner of the steam-boat Natchez, 
claimant," The record discloses that Thomas P. Leathers is the 
owner of the Natchez, and is the sole claimant in the case. It is 
urged that the bond should hâve been in favor of the claimant by 
name, and that the defect is fatal to the appeal. Tbe record further 
discloses that the appeal was allowed after term on a pétition; that 
citation issued and was served on proctor for claimant, the claimant 
himself being absent from the district; and the proceedings in thia 
court show an appearance by proctor for Leathers, claimant, and évi- 
dence taken, prior to the motion to dismiss. 

' Eeported by Joseph P. Hornor, Esq., of the New Orléans bar. 
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The case of The City of Lincoln, decided by this court in 1883, and 
reported in 19 Fed. Rep. 460, and a late décision in this court in the 
case of Mason v. Ervine, ante, 240, are relied on to Bustain the mo- 
tion to dismiss. In The City of Lincoln, supra, a number of libelants, 
with separate interests, had joined in a libel, and ail had recovered 
judgment in varioxis sums in the district court. The motion for ap- 
peal was against Kelly and others, and the bond was in favor of 
Daniel Kelly and intervening libelants. In Mason v. Irvine the suit 
was against a large number of persons; the motion for appeal was 
entitled in no partieular case; the bond was entitled in the case of 
"J. L. Mason v. John Irvine et al.," and was in favor of "John Irvine 
et al., the respondents 'above mentioned.*" In each case it was held 
that the bond was apparently the only appeal process to bring the 
case to this court, and as that was defective, upon the adjudged cases 
of Smith V. Clark, 12 How. 21; Deneale v.Stump, 8 Pet. 526; Holli- 
day V. Batson, é How. 645; and The Protector, 11 Wall. 82, — it was 
decided that there was no appeal against any other party than the 
one mentioned specifically in the bond; and, further, that no amend- 
ment could be allowed, the effect of which would be to bring new par- 
ties into the case on appeal. The présent case is entirely différent. 
An appeal. bas been taken by pétition and citation, the party bas been 
served with notice and bas appeared, and the appeal bas a standing 
irrespective of the bond. 

In Peugh v. Davis, 110 TJ. S. 227. S. C. 4 Sup. Ct. Eep. 17, and 
in Dodge v. Knowles, 114 U. 8. 430, S. C. 5 Sup. Ct. Rep. 1197, it 
-was held that where a valid appeal h as been taken either by motion, 
or by pétition and citation, that the giving of the bond was not 
essential to the taking, though it might be to the due prosecution of 
the appeal, and that, in proper cases, the suprême court would give 
permission to supply the defective bond before dismissing the appeal. 
Under sections 1005 and 1012 of the Eevised Statutes the suprême 
court can undoubtedly allow an amendment in an appeal process when 
the statement'of the title of the action or parties thereto is defective, 
if the defect can be remedied by référence to the accompanying rec- 
ord. Whether the circuit courts bave such power, or are hampered, 
as was the suprême court prior to the enactment of section 1005, 
(see The Protector, 11 Wall. 82; Moore v. Simonds, 100 U. S. 145; 
Gumbd V. Pitkin, 113 U. S. 545; S. C. 5 Sup. Ct. Eep. 616,) is at 
best doubtful, and in the présent case it is not necessary to décide. 

The appearance of the claimant, and his participation in taking 
évidence in the court, estop him from denying that there is a valid 
appeal pending. If, in the opinion of his proctor, another and more 
spécifie bond is necessary for the due prosecution of the appeal, the 
appellants will be directed to f uruish one ; but the motion to dismisa 
is denied. 
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The Wesley A. (iovB.* 
District Court, D. Massachusetts, April 6, 1886.) 

COLI.ISTON — DlMINISHED VlSION DEMANDS DlMINlSHED SpEBD — RUI.BS OF THB 

RoAD — Construction of— Ninbteenth Rulb— Steam-Whistlb — Inbpbot- 
ORS' RuLES— Half Damages. 

A steamer, shortly after backing eut from her wharf, was obliged to stop 
and reverse in order to thereby avoid colliding with a schooner. While lying 
motionless, she was run into by a tug. The latter vessel was, at tbe time, cross- 
ing the steamer's track from starboard, so that the position of thevesselswas 
that the steamer had the tug on her own starboard side. Ileld, that it was 
the duty of the tug. under the circumstances, to hâve kept out of the way of 
the steamer, notwithstanding the fact that if both vessels had been under way 
their courses would bave been crossing, and their respective obligations re- 
versed. The steamer being motionless, and without the power to alter her 
position immediately, must be considered as a vessel at anchor, and rule 19 
is therefore inapplicable. Held, that if the circumstances were such as to 
obstruct partially the range of vision, it was incumbent on the tug to hâve 
stopped or slowed. Held that, both by usage and law, "in a crowded harbor, 
in the vicinity of wharves, steamers are required to sound their whistles as 
often as may be necessary to guard against collision," and that the steamer, 
notwithstanding her position, was at fault in this regard. 

In Admiralty. 

L. S. Dabney, for libelant. 

J. G. Dodge d Sons, for claimant. - 

Nelson, J. This case was a libel for collision, by the Boston & 
Hingham Steam-boat Company, as owner of the Rose Standish, a pas- 
senger steam-boat plying between Boston, Pembertou Landing, and 
Strawberry Hill, against the steam-tug Wesley A. Gove. On the 
twenty-fourth of August, 1884, at 5:15 p. m., the Rose Standish 
backed out of her dock on the north side of Eowe's wharf, in Boston, 
with her stem to the southward, on her afternoon trip down the har- 
bor, having on board about 100 passengers, and proceeded in a 
north-easterly direction to pass round a group made up of a dredging 
boat, several mud scows, and a tug-boat, employed in dredging the 
flats, and stationed some 200 yards off Central wharf, the second 
wharf north of Eowe's wharf. As she was rounding the dredging 
group under a port wheel, her engine was stopped and reversed to 
avoid a schooner on her port bow bound out. Wlie had gone past the 
dredger about three lengths, and had corne nearly or quite to a stand- 
still, when the tug, which was crossing the harbor from the South 
Boston side, ran into her starboard bow at the forward gangway, and 
sunk her. 

There is sufficient proof that the Eose Standish stopped and re- 
versed to avoid the schooner, though this is denied by the owners of 
the tug, and the schooner does not appear to hâve been seen by the 
men on the tug. The fact is proved by the testimony of a large num- 

Reported by Théodore M. Etting, Esq., of the Philadelphia bar. 
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ber of wîtnesses who were at the time on the Rose Standish, or on 
the wharf, in positions to observe the situation, and I do not think 
they can be mistaken. The claim of the tug is that under rule 19, 
then in force, she had the right of way, being on the starboard side 
of the Eose Standish, and that it was the duty of the latter to keep 
out of her way. But the stopping of the Eose Standish was made 
necessary by the exigencies of her navigation, and this the tug ought 
to bave seen, and governed her own movements accordingly. In such 
a situation the Eose Standish was not a crossing vessel, within the 
rule; but being stationary, and without power to alter lier position 
immediately, was rather like a vessel at anchor or moored to a wharf, 
and other vessels, having in view her situation, were bound to avoid 
her. The master of the tug admits that the Eose Standish was not 
seen from the tug until too late to prevent the collision by any man- 
euver possible. He says that his own view was obstructed by the mud- 
digger, and by the westerly sun sbining in his eyes from over the 
port bow. Both thèse excuses are manifestly frivolous. If for either 
reason he had not a clear view over his port bow towards the wharves, 
from whieh direction vessels were likely to be coming at any moment, 
he should bave stopped or slowed. The afternoon was bright and 
clear, and his failure to see the Eose Standish could only hâve been 
caused by inattention. 

As I read the évidence, the conduct of the tug was this: She had 
no lookout forward. Her master was alone in the pilot-house, at the 
wheel, and was the only person on board atteuding to the navigation 
of the boat. When he first saw the Eose Standish she was over his 
port bow, not 30 yards away. As he caught sight of her, his first 
thought was that she was coming at fuU speed, and was about to run 
him down; and to save his own boat, though at the expense of the 
other vessel, he gave the signal to the engine-room to stop and back, 
put his wheel hard to starboard, and plunged into her. 

The owners of the tug also allège that the Eose Standish did not 
Sound her whistle to give warning of her approach. This is admitted 
by the Eose Standish. Her master testifies that when he rang to 
stop and back to keep out of the way of the schooner, the pilot called 
his attention to the tug, then 600 feet away, and said to him he 
"thought she wouldrun into us." To this the master replied, "Iguess 
not," and went on attending to the schooner. For his failure to give 
the signal at this time he assigna no reason. For not givingit when 
his boat had come to a stand-still, be says be did not understand he 
was bound to do so, his boat not being "in motion or running." In 
the situation in which he was placed he was required, both by the 
régulations of the supervising inspectors and the usages of the port, 
to Sound his whistle. By the inspectors' rules, in a crowded channel, 
or in the vicinity of wharves, "steamers must be run and managed 
with great caution, sounding the whistle as may be necessary, to guard 
against collision or other accidents." Had thé Eose Standish ob- 
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served this rule, the attention of those on the tug would undonbtedly 
hâve been aroused in season to stop or pass astern. She had no right 
to présume that the tug would see and avoid her if she failed to ob- 
serve the précautions prescribed by làw and usage. The négligence 
of the tug affords no excuse for the négligence of the steam-boat. 

As I find both vessels at fault, the libelant is entitled to a decree 
for one-half the damages. Ordered accordingly. 



The F. I. Merrtman.' ' 

(District Court, E. D. Nm York. April 6, 1886.) 
Salvagb— Vessbl without Navigator and Vbssel Sinking — Sai,vob Savino 

HiS LiPB TS ACT OP SALVINQ— AWABD. 

The bark S., beingin a sinking condition, and without boats, met the brig- 
antine M., which had on board her crew alone, the master and mates having 
died, leaving no one capable of navigatlng her. The master of the 8. there- 
upon abandoned hls vessel, and, with ail his crew, went on board the M., and 
brought her safely to port without further difflculty. Libels were thereafter 
flled for salvage against the M. by the master and crew of the 8. The value 
of the M. and her cargo was $50,000. Held, that the service rendered to the 
M. by the master of the 8. was a salvage service, and the fact that in render- 
ing it he was probably saving his own life did not defeathis claim; $1,000 was 
therefore awarded him. But as the M. was in need of a navigator only, the 
services rendered by the crew of the S. were not salvage services, and they 
could not recover. 

In Admiralty. 

Jas. K. Hill, Wing d Shnudy, for libelants. 

John E. Parsons, for claimants. 

Benbdiot, J. This is an action by the master and crew of the Ger- 
man bark Friederich Scalla, to recover salvage from the brigantine F. 
I. Merryman, her cargo and freight. The facts are not in dispute. 
On August 20, 1885, the brigantine Merryman sailed from Bathurst, 
on the Gambier river, with a cargo of hides, for Boston, Massachu- 
setts, under the command of Capt. Nickerson. She had no mate, her 
mate having died in July. Her crew consisted of the master, two sea- 
men, an African shipped in Bathurst, and the cook and steward, a 
colored man. On the day after sailing the master was taken sick, and 
died on the first of September. On the same day the master died 
the second mate was taken sick, and on the eleventh day of Septem- 
ber he died. Before dying the captain told the cook and steward, 
in case the second mate should be sick, to take command of the ves- 
sel, and steer between N. W. and N. W. by N., and he would proba- 
bly hit some port in America. When the captain died, the cook and 
steward, whose name was William Henry Furbert, took command. 
He was no navigator, nor was there any person on board able to take 

iReported by K. D. & Wyllys Benedict, Esqs., of the New York bar. 
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an observation. The bark was steered as the captain had direoted, 
and on the twenty-first day of September the eails of a bark were 
discovered ahead, which proved to be the German bark Friederich 
Scalla. As the vessels neared each other an enaign was hoisted on 
the Merryman, and about the same time it was discovered that the 
Scalla had also a signal flying. When within hailing distance the 
Merryman reported herself as 32 days from Bathurst, and in wanfc 
of a navigator. The Scalla reported herself as 50 days from Stettin, 
and without boats. A boat was sent to her from the Merryman, 
when it was ascertained that the Scalla had been disabled on the 
ninth of September, and was at the time in a sinking condition ; that 
she had lost ail her boats, and the master had been desirous of aban- 
doning her for several days. Thereupon the master, the mate, and 
10 men, comprising the crew of the Scalla, left their own vessel, and 
went on board the Merryman, taking with them, in five trips of the 
boat, their clothes, nautical instruments, and some provisions. The 
master of the Scalla then took command of the Merryman, altered her 
course, and proceeded towards Boston. When off New York, being 
somewhat short of water, it was thought best to go to New York in- 
stead of Boston, and on the seventh day of October she arrived in 
New York, having met with no disaster or bad weather, and the ves- 
sel and her cargo being in good condition. From the time the mas- 
ter of the Scalla took charge of the Merryman, most of the ship's work 
was performed by the mate and sailors of the Scalla. Two of the 
crew of the Merryman were able to work, and took turns at the 
wheel. The eook and steward did little or nothing, being worn eut. 

Out of this state of facts bas arisen this claim of the master, 
mate, and seamen of the Scalla to be paid a salvage compensation 
for their services on board the Merryman. 

It cannot be doubted that a salvage service was rendered to tho 
Merryman by the master of the Scalla. The Merryman was in dis- 
tress for want of a navigator; he supplied that want. His présence 
on board changed the condition of the Merryman from a situation of 
considérable péril to one of comparative safety. By means of his 
knowledge and skill the Merryman reached port, and without loss to 
her owners. I can see no ground on whieh to deny him a salvage 
reward for the services he rendered. It is true that saving his own 
life was one, and perhaps the principal, motive which induced him to 
leave his own sinking vessel and join the Merryman; but it has sev- 
eral times been held that the existence of such a motive affords no 
ground for refusing salvage reward. The Two Friends, 2 W. fiob. 
34:9; The Merrimac,! Ben. 201. 

The contention on behalf of the claimants is that instead of fur- 
nishing a navigator to the Merryman, the entire crew of the Scalla, 
for the purpose of saving their own lives, went on board the Merry- 
man, and no individual was separately designated to render service. 
By their own arrangement they constituted a unit. Treated aa 
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such, the service rendered by ihe Merryman to ail was more than the 
équivalent for the services rendered to tlie Merryman. But surely 
the master of the Scalla was, by the attendant ciroumstances, desig- 
nated to render to the Merryman precisely the services she needed, 
namely, those of navigator and master. Thèse services he did ren- 
der, and in so doing he assumed responaibilities if net more serious 
than those from which he escaped, eertainly différent, but which he 
was under no obligation to assume. It seems to me to be no answer 
to his claim for compensation for this service to say that the services 
rendered to the Merryman by others who went on board the Merry- 
man were more than compensated by the saving of their lives by 
means of the Merryman. 

Besides, the question is never a mère question of équivalent for 
services rendered. When a salvage service is shown in a court of 
admiralty, it is the duty of that court to see that more than an équiv- 
alent is given for the services, and this upon grounds of public policy. 
The rendition of a salvage service to the Merryman by the master 
of the Scalla entitles him, therefore, to ask of this court a salvage 
compensation, whatevermay hâve been the benefit received from the 
Merryman by others of the crew of ■ the Scalla. He was nine dajs 
in eommand of the Merryman. He met with no storm or unusual 
circumstauces. To say the least, his anxieties were diminished, rather 
than increased, by taking charge of the Merryman. The value of 
the Merryman and her cargo was some $50,000. I think the master 
should be paid a thousand dollars as his reward. 

In regard to the other persons, 11 in number, who went from the 
Scalla to the Merryman, and who, under the direction of the master 
of the Scalla, navigated the Merryman to New York, the case is dif- 
férent in this : that while they rendered useful services, and relieved 
a small crew, no doubt mueh worn by labor and anxiety, their serv- 
ices in no way differed from the services they would hâve performed 
on board their own vessel; eertainly they were no more important or 
arduous in character. Thèse services were not necessary to the 
Merryman, for her crew, with the aid of a navigator, would bave 
brought her in safely. Nor were thèse services requested. The serv- 
ices of a navigator were required, aud only the services of a navi- 
gator were asked of the Scalla. The services of the others were 
rendered voluntarily, because, not daring to remain on their own 
vessel, they obtained permission to come to the Merryman. Thèse 
services were not those of salvors. They were not necessary to the 
salving of the bark. They were not requested by the bark's crew, 
who remained in possession of their vessel. They were accepted be- 
cause voluntarily tendered, and they must be deemed to hâve been 
rendered as an équivalent for the benefit they received 

There must therefore be a decree in favor of the libelant Augustus 
Hoffsehild for the sum of $1,000, and the costs of this action. Ab 
regards the other libelants, the libel is dismissed, without costs. 



816 federal befobteb. 

The Swallow.* 
Allen ». Seven Hundeed and Eighty-Fivb Tons op Goal. 

{District Courte E. D. New York. March 29, 1886.) 

DEM0H71AGE— Désignation of Wharf— Impropbr Place. 

The ship Swallow, laden with coal, arrived in New York harbor, January 
39th. Her charter-party provided that she should discharge at a wharf desig- 
nated by consignée, "net above Bast-river bridge. " The consignée designated 
a wliarf above the bridge, and where there was not sufficient water for tlie 
ship. This place the ship rejected, and, it being dangerous for her to remain 
in the stream on account of ice, she went to Boston wharf. On February 
13th, no other place having been oflfered mean time, after notice to the con- 
signée, she began to discharge at Boston wharf. On the following day the 
consignée sent lighters, into which the rest of the coal was delivered; and on 
February 22d the discliarge was completed. Twénty days elapsed between 
the time that she was ready to discharge and the time when the coal was ail 
ont. At the rate flxed by the charter, she could hâve been discharged in eight 
days. Held, that the ship was entitled to recover demurrage, at the charter 
rate, for twelve days. 

In Admiralty.- 

Wïlcox, Adams é Macklin, for libelants. 

Souther é Steadman, for claimants. 

Benedict, J. The case présents a question in respect to demur- 
rage, between the owner of the ship Swallow and the consignée of 
a cargo of coal, laden on board that ship at Leith, in pursuance of a 
charter-party. The charter-party contained a provision that the coal 
should be delivered in New York according to the bills of lading; 
and also provided that the consignée of the coal at New York should 
reçoive the same "from along-side the ship, not above East-river 
bridge, at a wharf designated by them; ship to discharge at the rate 
of 100 tons per working day during the regular custom-house hours, 
sufficient depth of water being provided along-side the wharf, the ship 
paying wharfage, and so end the voyage; demurrage, if any, to bo 
paid at the rate of four pence sterling per toniegistex per diem." 
The bill of lading provided for the delivery of the coal at the port 
of New York, the danger of the seas excepted, to Perkins & Co., on 
their paying freight for the goods, with ail other conditions as per 
charter-party. The charter-party. also gave the ship the privilège 
of loading, for the ship's benefit, a quantity of paper stock above the 
coal. 

The ship arrived in New York harbor, January 29th. The con- 
signée was on the same day notified of her arrivai, and tben des- 
ignated the foot of Fourteenth street as the place selected for the 
landing of the coal, The place thus designated was not in conform- 

'Keported P. D. & Wyllys Benedict, Bsq., of the New Yorl£ bar. 
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ity with the charter, becanse not only was it above the East-rîver 
bridge, but the bulk-head had not suffieient water for the ship. The 
place was therefore rejected, and as at the time the ice running in 
the harbor rendered it dangerous for the ship to remain in the stream, 
she proceeded to Boston wharf, where she was duly berthed on Jan- 
uary 30th. There she discharged the paper stock, the same being ail 
discharged by February 4th. No other place for the discharge of 
the eoal having been designated by the consignée, nor lighters sent 
to remove the coal from along-side the ship, on February llth the 
discharge of the coal at Boston wharf was commenced, after notice 
to the consignée. On the next day the consignée sent lighters, into 
which the rest of the coal was delivered along-side the ship, as she 
lay at Boston wharf. On February 22d the discharge of the coal 
was completed. 

At the rate of 100 tons per day, 8 days would hâve been used to 
discharge the coal. The time that elapsed between the time when 
the ship was ready to discharge at Boston wharf and the time when 
the eoal was ail ont was 20 days. AUowing 8 days of this as the 
time to be used by the consignée in receiving the coal, leaves 12 days 
of détention, for which the libelant claims demurrage at the rate of 
$97 per day. 

It has scarcely been contended that the ship was bound to go to 
Fourteenth street ; not only was it above the bridge, but there was not 
suffieient water. The main ground upon which the claim to demurrage 
is disputed is that the désignation by the consignée of Fourteenth 
street as a place of discharge gave the ship the right at once to dis- 
charge the coal on Boston wharf, and that her delay up to February 
llth to commence to discharge there was caused by her own procrasti- 
nation, and not by the consignée. But it is to be considered that it 
was known to ail that the coal was not intended for gênerai use, but 
for the use of the gas company, at Fourteenth street. Every one 
knew that Boston wharf was not where the coal was wanted. The 
ship, therefore, had the right to suppose that the consignée would 
either send lighters to take the coal from the ship at Boston wharf, 
or designate some other place for the discharge. No lighters were 
sent to the ship until February 12th. This was not because of igno- 
rance as to where the ship was, but the time was consumed by the 
consignée in an effort to induce the ship to go to Fourteenth street. 
The consignée having no right to require the ship to go to Fourteenth 
street, if unable to designate another place of discharge, should hâve 
sent lighters to receive the coal along-side the ship at Boston wharf. 
By 80 doing the consignée would bave received his coal without delay 
to the ship. The omission by the consignée to send lighters was 
for the aake of taking the chance of indiicing the ship to go to Four- 
teenth street. The consignée having taken the chance, and lost, the 
delay that resulted should be at his expense, and not at the expense 
of the ship. 
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My conclusion is that the libelant, Mary E. Allen, is entîtled to 
recover for 12 days' demurrage, at the rate of $97 par day, and for 
the same reason the libelant is entitled to recover the freight without 
déduction for wharfage or lighterage. 



The Giulio.* 
{Distrîet Court, E. D. New York. December 16, 1883.) 

BoTTOMRT Bond — Htpothbcation of Vessbl— Notice to Ownek— Approval. 
Where the master of a bark at Tarragona executed a bottomry bond, bind- 
ing the vessel and freight for advances and necessary disbursements, but it 
appeared that, when the bond was made, the owner was within reach of the 
master by telegrapb from Tarragona; that a letter would hâve been received 
by him in five days; and that he was in actual communication with the mas- 
ter while the vessel was at Tarragona, but the latter never notified him of bis 
intention to borrow money on the crédit of the ship, or obtained bis approval: 
Mld, that tbe contract, so far as it affected tbe vessel and freight, was void. 

In Admiralty. 

Wilcox, Adams de Macklin, for libelants. 

Goodrich, Deady é Platt, for claimant. 

Benbdiot, J. The action against the Italian bark Giulio, and her 
freight money, is founded upon a written instrument, in the words and 
figures following : 

"I, the undersigned, master of the Italian bark Giulio, now at Tarragona, 
loaded with oil and almonds, and ready to sail for New York, havo received 
from Messrs. McAndrews & Ce, of this eity, the sum of $836.72, claimed for 
advances and necessary disbursements on said vessel to enable her to proeeed 
on her voyage; which sum I promise to pay to the said Messrs. McAndrews 
& Co., or to their assigna, or to their order, ten days after the arrivai of said 
vessel at said port of New York, or any other port at which the présent voy- 
age may end; and for the pay ment of said sum I hereby bind my vessel and 
owners, and I assign and transfer so much of the freight money as may be 
necessary, and authorize said Messrs. McAndrews & Co., their assigns and 
transférées, to receive and collect such freight money at any port of dis- 
charge. P. Martingaeo. 

"Tarragona, second August, 1885." 

The person by whom this instrument purports to be signed was the 
master of tbe bark, who possessed an imperfect knowledge of the En- 
glish language, in which the instrument is written. One of the dé- 
fenses set up is that the master never executed the instrument, and 
that his name attached thereto is a forgery. Upon this point I in- 
cline to the opinion that the signature attached to the document is 
genuine, but I am far from believing that the contents of the docu- 
ment were correctly stated to the master, or known to him when he 
signed it. 

■Beported by E. D. & "Wyllys Benedict, Esqs., of the New York bar. 
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I do not, however, rest my décision upon thîs point; for^ wîiatever 
may be the truth in regard to tlie signing of the document, I am of 
the opinion that it must be held invalid, for the reason that the exé- 
cution of such a contract was not within the scope of the master's 
authority, under the circumstances disclosed by the testimony. The 
contract is, in légal effect, a contract of bottomry. It is executed by 
the master of a ship, and it porported to bind the vessel and her 
freight for money borrowed, the repaymeut of which is made dépend- 
ent upon the performance of the voyage. Inasmuch, therefore, aa 
the évidence shows that theowner of the vessel wasat Castel-a-Mare, 
in Italy, within reach of the master by telegraph, and that a letter 
from Tarragona would reach him in five days, and be was in actual 
communication with the master while the vessel was at Tarragona, it 
was necessary for the validity of the contract that the owner be notified 
of the master's intention to borrow money on the security of the ship, 
and his approval first obtained. There is no évidence of such ap- 
proval or notification, and for this reason the contract, so far as it 
affects the ship or her freight, must be declared void, without consid- 
ering the other points of objection to the validity of the instrument. 



The City op Chester.' 

EuTTER V. The City op Chesteb. 

CDistriet Court, B. D. New York. April 7, 1886.) 

Ooi,i.igiON— Stbam-Boat akd Tuq — Confusion dp Liqhts — TjOOkotjt— Négli- 
gence. 

Where two tugs bound from the Bast river into the North river. In Nev 
York harbor, were approaching the steam-boat C. , in the night, one at a course 
to pass outside of the steam-boat, and the other inside; and the steam-boat 
apparently confused their lights, and so sheeied in, under the supposition 
that there was but one tug approaching, and so collided with andsankone of 
the vessels: héld, that more eareful attention on the part of the steam-boat 
would hâve prevented the miatake, and also the collision, for which the steam- 
boat was held liable. 

In Admiralty. 

Carpeiiter dk Mosher, for libelant, James H. Eutter. 

Wilcox, Adams é Macklin, for claimants. 

Benedict, J. I am unable to discover how the fact that the Alice 
carried two vertical lights in addition to her side lights was a fault 
conducing to this collision. Her vertical lights were seen, and her 
Bide lights ought to bave been seen. If due attention had been paid 

• Eeported by R. D. & Wyllys Benedict, Esqs., of the New York bar. 
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by those on the City of Chester, they would hâve discovered the Alice 
coming towards the North river on a course inside of theirs, and would 
hâve held their course, instead of sheering in to the New York shore, 
as they did, under the supposition that a single boat was approach- 
ing, and outside of them. ïhe explanation of the collision is doubt- 
less this : The Alice and the Eagle both left the pier in the East 
river, one soon after the other. Both thèse tugs were bound into the 
North river, and both, after leaving their pier in the East river, rounded 
about to gain a course for the North river. The Eagle went down 
outside of the Alice. The City of Chester was seen by both of the 
tugs to be approaching them from the North river. The Eagle took 
a course outside of the City of Chester, and passed her safely on the 
outside. The Alice took a course inside the City of Chester, and was 
Bunk by the City of Chester, because of a sheer by the City of Chester 
towards the docks, and upon the Alice, then inside of her. There are 
many things in the testiuiony indicating that the City of Chester, al- 
though she may hâve at first seen the vertical lights of the Alice as 
she says, afterwards confounded ihose lights with the lights of the 
Eagle, which was passing outside, and so sheered in, under the sup- 
position that there was but one tug approaching, and that on a course 
outside, when the fact was that there were two tugs approaching, one 
outside and the other inside of her. More careful attention on the 
part of those on the Chester would hâve prevented this mistake, and 
also prevented the collision. 

The libelant must hâve a decree. 
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CiTT OF Galesbceg V. Galbsbueg Wateb Co, and others. 

{Circuit Court, If. JD. Illinois. 1886.) 

Removal op Causes— Sbpaeablb Controvbrst. 

S. made an agreement with the city of Q. for the construction by him of 
water-works, and the supply of tlie city witli water, the city by its ordinance 
granting to S. and his assigns the exclusive franchise for thls purpose, for a 
definite period of time. S. afterwards assigned his franchise, and the city 
of G. subsequently flled a bill in the state court against the assignée alone, 
seeliing, on grounds therein set forth, to hâve the franchise vacated and an- 
nuUed. After the agreement between S. and the city of G. had been entered 
into, the assignée executed a mortgage upon its property and franchise to the 
F. L. & T. Co., of the City of New York, for the purpose of raising money 
thereon. In tlie progress of the cause the P. L. & T. Co., upontheir applica- 
tion, were admitted as a party défendant, and upon their motion the cause 
was removed to the circuit court pf the United States. Upon a motion by the 
city of G. to hâve the cause remanded to the state court, held, that as the 
record shows a separablo controversy between the F. L. & T. Co., a citizen 
of the state of New York, and the city of Q., the motion to remand must be 
overruled. Held, furtker, that although the contract between 8. and the city 
was between citizens of the same state, yet as the franchise was assignable, 
any property rights which had accrued to citizens thereunder in other states 
may be litigated in this court. 

Motion to Eemand. 

Mr. Carney, Mr. Willoughby, and Mr. Ryan, for oomplainant. 

Mr. Ryerson and Mr. Barry, for défendant. 

Blodgett, J. The case now cornes before us upon a motion to re- 
mand the same to the circuit court of Knox county, from whence it 
was removed on the application of the Farmers' Loan & Trust Com- 
pany, one of the défendants herein. The original bill was filed by 
the city of Galesburg for the purpose of setting aside an agreement 
made between the city and Nathan Shelton, or his assigns, for the 
construction and maintenance of water-works in the city of Gales- 
burg, said agreement having been made May 17, 1883, by the adop- 
tion of an ordinance by the city granting to Shelton and his assigns 
the exclusive franchise for supplying the city with water for the term 
of 30 years. The franchise thus granted to Shelton was by him as- 
signed about Augiist, 1883, to the Galesburg Water Company, and 
the construction of the water-works contemplated by the ordinance 
was entered upon by said company. In the latter part of 1884 the 
original bill in this case was filed in the Knox county circuit court by 
the city of Galesburg against the water company alone, charging that 
Shelton and the water company, as his assignée, had failed to com- 
ply with the conditions of their contract with the city, and seeking a 
decree vacating the rights granted under the ordinance. The water 
company answered the bill, and filed a cross-bill, and on the twenty- 
third of February last the Farmers' Loan & Trust Company, a cor- 
poration of the city and state of New York, intervened in said case, 
representing to the court that the water company, on the first day of 
August, 1883, executed a mortgage upon ail of its property, rights, 
v,27F.no.4— 21 
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and franchises, includirig the right to construct and maintain water- 
works in the city of Galesburg, as secured by said ordinance, for the 
purpose of securing an issue of 125 bonds of $1,000 eaoh, which 
mortgage had been duly recorded, and the bonds thereby secured had 
been sold for value upon the open market without notice of any de- 
fault or violation of the conditions of the ordinance by the water 
Company ; and such proceedings were had on the application for in- 
tervention that said Farmers' Loan & Trust Company was permitted 
by the court to become a party défendant to the original bill ; and 
thereupon the loan and trust companyfiled its demurrer tothe origi- 
nal bill, and also filed its pétition and bond in due form for the re- 
moval of the cause to this court. The record being brought hère, the 
cause was doeketed pro forma, and the city of Galesburg now moves 
to remand the cause on the ground that it is not a removable case 
within the provisions of the statutes of the United States upon that 
subject. 

Upon the first présentation of the motion to remand I was of the 
impression that the controversy shown by the record was whoUy be- 
tween the city of Galesburg and the water company, and that the 
Farmers' Loan & Trust Company, as the mortgagee of the water 
company, stood solely in the shoes of, and represented only the rights 
of, the water company as against the city; and an order was made 
direeting that the case be remanded to the state court from whence it 
came. A motion for a rehearing was made, and being satisfied from 
suggestions made on the présentation of this motion that Ihad acted 
hastily, the order remanding the case was set aside, and the matter 
set for further argument. This argument bas been had by briefs 
presented by counsel upon each side, which hâve been duly read and 
considered. 

The only question in the case is whether the record shows a sepa- 
rable controversy between the Farmers' Loan & Trust Company, a 
citizen of the state of New York, and the oity of Galesburg. It ap- 
pears from the pétition for removal that it is claimed on the part of 
the Farmers' Loan & Trust Company, trustée in the mortgage, repre- 
isenting the mortgage bondholders, that the mortgage was executed 
and delivered, and the bonds sold, upon the express assurance and 
assertion by the city of Galesburg that the mortgage, and the bonds 
which the same were given to secure, were a first lien upon the fran- 
chise now sought by the bill to be forfeited; and upon the express 
assertion and assurance by the city of Galesburg that the condi- 
tions of said ordinance, and the contract made in pursnance thereof, 
had in every way been conformed to and fulfiUed by the water-works 
company; and upon the assurance of said city of Galesburg and its 
solicitors that the water-works company had done ail the things re- 
quired by it to be done in order to acquire full ownership, control, 
and possession of the water-mains and water-pipes, and the advan- 
tages and privilèges in said ordinance mentioned. 



CITY OF GALESBURQ V, GALESBUEG WATliR CO. 323 

Assuming, then, as we must for the purposes of this motion, that 
it may appear upon the hearing of the cause that the city bas so far 
committed itself.to the trustée in this mortgage, and to the holders of 
the bonds secured thereby, that the water company had fuUy con- 
formed to and complied with the terms of the ordinance and agree- 
ment with the city, as tbat the city may be estopped from asserting 
a non-compliance with the terms of said ordinance on the part of 
Shelton, and the water company, his assignée; and therefore that the 
holders of the bonds may hâve another and différent answer in this 
litigation to the original bill from that which could be put in or relied 
upon by the water company, — it seems to me that we may properly 
Baythat the record shows a separablecontroversy between the Farm- 
ers' Loan & Trust Company and the city of Galesburg in regard to 
the right on the part of the city to bave this contraet and franchise 
set aside. 

It is objected that the city made its own issue with the water 
company, and thatit does not lie in the power of the Farmers' Loan 
& Trust Company, the mortgagee of the water company, to intervene 
in the case and make a new issue; but it seeras to me from the show- 
ing of the cross-bill, as well as from the pétition for removal, that the 
mortgage of the water-works by the water company was a matter of 
publie record at the time that the city filed its original bill, and that 
the city was aware of the fact that other persons besides the water 
company had become interested in the question of setting aside this 
contraet and franchise; and therefore the Farmers' Loan and Trust 
Company, the mortgagee of the property and of the rights of the 
water company, was not only a proper bat a necessary party to the biU 
seeking to set aside the franchise; because, even if a decree had been 
obtained against the water company in the suit as originally planted 
by the city, such decree would hâve been inoperative as against the 
mortgagee, and the city would bave been required to litigate the 
questions over again with this trustée, or those claiming under the 
mortgage. 

It is further objected that the contraet between Shelton and the 
city was between citizens of the state of Illinois, and was not an as- 
signable contraet, and therefore a suit cannot be maintained by the 
assignée of the contraet in the fédéral courts because the water com- 
pany could not hâve maintained such suit. It is, however, manifest, 
from tbe very terms of the ordinance conferring this franchise, that 
it was intended to be made assignable, for it runs to Shelton, or his 
successors or assigns, and grants the privilèges thereby oonferred to 
him, his successors or his assigns; and any property rights which 
hâve accrued to citizens of other states may be litigated in this 
court. The city, it seems to me, has also ratiiied this transfer by 
bringing the suit against the water company as the holder and prés- 
ent owner of whatever rights were oonferred on Shelton by the ordi- 
nance; so that it appears to me the question cannot now be made 
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that the contract was not assignable, so as to defeat the jurisdîotion 
of this court. 

The motion to remand is therefore overruled. 



WiNNEMANS and others v. Edgington and others. 
{Oireuit Court, N. D. lowa, E. D. April Term, 1886.) 

1. Removal op Cause— JtTRisDTCTioir — Sep arable Conteoverst — Repleves'. 
W. 8. & Co., citizens of Illinois, brought suit in the circuit court of Black 
Hawk county, lowa, against S., E., and K., to recover certain goods, or tlieir 
. value, which had been purchased by 8. from them, and carried to lowa. A 
judgment having been obtained against 8. some time afterwards, an exécution 
was issued and placed in the hands of B., the sherifE, one of the défendants, 
who proceeded to levy the same upon the goods thus purchased. About the 
same time, also, S. made a bill of sale of the same goods to the défendant K., 
who took possession of them, and continued in possession of them, the plain- 
tiffs not having given the bond required by law, but choosing to awatt the 
resuit of the suit. The défendant K. was "a citizen of the stateof Illinois, 
and the défendants 8. and E. were citizens of the state of lowa. At the ap- 
pearance term the défendants S,, E., and K. united in a pétition to remove 
the cause to the fédéral court, but no action was taken upon the pétition by 
the State court. A transcript of the record having been flled in this court, the 
plaintiiîs moved to hâve the cause remanded to the state court. Held, that 
the record does not show a separable controversy between the plaintift's and 
the défendants to entitle the défendants to a removal, and that the cause must 
be remanded to the state court. 

3. Same — Amendins Pétition. 

Where a pétition for removal is granted by a state court, and the tran- 
script is filed in the United States court, upon a motion to remand being 
made, an amendment of the pétition will be allowed for the purpose of cur- 
ing any defects therein. If the state court does not grant or refuses an order 
for the removal of the cause, no amendments to the pétition will be allowed. 

At Law. Motion to remand. 

Alford dt Gates, for plaintifï. 

J. Blackburn Jones and Platté Hoff, for défendants. 

Shiras, J. Tins action was commenced in the circuit court of 
Black Hawk county, under the provisions of the Codeof lowaregulat- 
ing actions for the recovery of spécifie personal property. In the 
pétition it is alleged that the défendant Shaw fraudulently induced 
the plaintiffs to sell him at Chicago a large quantity of goods, which 
he brought to Waterloo, lowa, with the intent on his part not to pay 
for said goods; that upon getting said goods to Waterloo, in further- 
ance of his fraudaient intent, he procured and caused a judgment 
in favor of his father-in-law to be entered in Montgomery county, 
lowa, the same being a fraud; that an exécution was issued thereon, 
and placed in the hands of the défendant Edgington, who was sheriff 
of Black Hawk county, who, by direction of the plaintiiï in exécution, 
levied said writ upon the goods fraudulently procured from plaintiffs 
by said Shaw; that said Shaw also, in furtherance of his fraudulent 
intent, exçcuted a bill of sale to H. W. King upon said goods, and 
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that said King took possession thereof ; and plaintiffs aver that the 
possession of said goods is wrongfuUy withheld from them, and prays 
judgment for the return of the property, or for its value, and dam- 
ages. Plaintiffs did not file the bond required by section 3329 ol 
the Code of lowa, and consequently the goods were left in possession 
of the défendants awaiting the final détermination of the suit. At 
the appearance term in said action the défendants united in a péti- 
tion for the removal of this cause into the fédéral court, averring 
therein that plaintiffs are and were at the commencement of the ac- 
tion, citizens of the state of Illinois; that H. W. King was and is a 
citizen of Illinois, and Shaw and Edgington are and were citizens of 
the state of lowa; that said action sounds in replevin for the recov- 
ery of spécifie personal property, alleged to be by the petitioners 
fraudulently and wrongfully detained from said plaintiff, etc. It does 
not appear that any action was taken upon the pétition for removal 
by the state court. 

A transcript of the record having been filed in this court, the plain- 
tiff moves for an order remanding the same to the state court. It 
appears from the averments of the pétition for removal that the 
value of the property in controversy exoeeds $500, and that the de- 
fendant King was and is a citizen of the state of Illinois, as are also 
the plaintiffs. The jurisdiction of this court dépends, therefore, upon 
the question whether the record shows a separable controversy be- 
tween plaintiffs and the défendants Shaw and Edgington in which 
the défendant King has no légal interest. According to the aver- 
ments of the pétition for removal the action "sounds in replevin for 
the recovery of spécifie personal property, alleged to be by your peti- 
tioners (Shaw, Edgington, and King) fraudulently and wrongfully de- 
tained from said plaintiffs. The pétition in replevin avers that "said 
sheriff (Edgington) and said King are nowin possession of said goods 
and property of plaintiffs. " According to the provisions of the Code 
of lowa, the plaintiffs, if suceessful in the case, are entitled to a judg- 
ment for the return of the property, or for its value, and under the 
averments of the pétition plaintiffs' judgment in either form would 
be against King jointly with Edgington, The record upon its face 
shows that plaintiffs hâve sued thedefendants jointly, and it does not 
appear that there is involved a separable controversy in favor of a cit- 
izen of lowa, which would entitle him to a removal. 

The ultimate question to be determined is whether plaintiffs hâve 
lost the title tothe goods in controversy, or whether the title and con- 
séquent right of possession still remains in them. In this question 
the défendants are ail interested adversely to plaintiffs, and althongh 
in the further progress of the case questions may arise touehing the 
rights of the défendants in which they may not be alike interested, 
yet, upon the face of the record, it does not appear that the cause pré- 
sents a separable controversy between citizens of différent states. 
The plaintiffs hâve sued the défendants jointly, and the case falls 
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within the rule laid down in Eailroad Co. v. Ide, 114 TJ. S. 62; S. 0. 
5 Sup, et. Eep. 735; Pirie v. Tvedt, 115 U. S. 41; S. G. 6 Sup. 
et. Eep. 1034, 1161; Sloane v. Andersen, 6 Sup, Ct. Eep. 730. 

Counsel for défendants ask leave to file an amendment to the péti- 
tion for removal for the purpose of averring that there is a controversy 
between Shaw and Edgington and plaintiffs, who are citizens of dif- 
férent atatea. Should leave to file auch amendment be granted? If, 
upon the filing of a pétition for removal, the state court grants the 
prayerof the pétition, and the transcript is flled in the United Statea 
court; and, upon a motion to remand being made, some defectin the 
avermeuts of the pétition are discovered, — no good reason is perceived 
why an amendment should not be allowed in order that the averments 
in the pétition may be made to show the very truthof the case. Un- 
der such circumstances, the effect of the amendment is to show that 
the order of the state court was proper, according to the facts. If, 
however, the state court did not grant or refused an order for the re- 
moval of the cause, then a différent rule should prevail. The case 
having been originally brought in the state court, its jurisdiction bas 
attaehed, and it cannot be compelled, nor in fact is it justified, in 
parting with jurisdiction, unless the record presented to it shows that 
the case is properly removable under the law. The right of removal 
is purely statutory. The state court isin duty bound to retain juris- 
diction, unless the party seeking a removal shows upon the record in 
that court a légal right of removal. If, then, a party seeking a re- 
moval does not upon the record make a showing sufficient to termi- 
nate the iurisdiction of the state court, and for that reason the state 
court does not yield up its jurisdiction, can it be permitted to the peti- 
tioner to file a transcript in the United States court, and then, in the 
latter court, file amendments showing that he had a right of removal ? 
The state court is not required to take notice of papers filed or pro- 
ceedings had in the United States courts. 

As already said, the state court must retain jurisdiction, and pro- 
ceed with the cause, until, upon its record, it is made to appear that 
the case is one removable to the United States court. Its jurisdiction 
cannot be affected by papers filed in the United States courts. If a 
party having in fact the right of removal wishes to exercise the right, 
he must comply with the statutory requirements. In other worda, he 
must file in the state court a sufficient showing and proper bond. If 
the showing is incomplète and insufficient, the jurisdiction of the state 
court continues. If the party by amendment can perfeot the showing, 
he muât do so in the state court. He cannot, by filing a transcript 
in this court, confer the right upon the fédéral tribunal of terminat- 
ing the jurisdiction of the state court by allowing an amendment to 
be filed in this court. Stone v. South CaroUna, 6 Sup. Gt. Eep. 799. 

The motion for leave to file an amendment is therefore refused, and 
the motion to remand to the state court is granted, the défendants to 
pay the costs of this court. 
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Eblls, Trustée, etc., v. Johann, Sheriff, etc.* 

{Oireuit Court, W. B. Missouri. April 33, 1886.) 

Railhoads — MoBTGAGEs — Enforcbment of Judgments against Moktgaoed 
Propbrtt. 

Where a raiiroad company whose property is mortgaged încurs obligations 
in the course of its opérations, and judgment is recovered against it in a state 
court, that judgment may be enforced before forfeiture or foreclosure or the 
appointmentof a receiver, by levyingupon and selling a portion of the mort- 
gaged property, and a fédéral court will not restrain its enforcement at the 
instance of the mortgage creditor. 

In Equity. Bill for injunction. 
William L. Anderson, for complainant. 

Treat, J., (orallif.) In this case a bill bas been filed on whîcb an 
application for a provisional injunction is desired. It is au applica- 
tion without notice to tbe respondent, whereby, prior to a date to be 
named for the hearing of sueh a motion, tbe application should be 
granted intermediately . Tbe bill discloses that on tbe seventh of May, 
1881, judgment was rendered in the state circuit court of St. Charles 
county, Missouri, against the railway corporation named, in the en- 
forcement of which judgment levy bas been made by the sheriff of 
said St. Charles county upon certain portions of the property of said 
railway corporation. The trustée of the bondbolders asks this court 
to enjoin the sheriff from proceeding under the judgment and exécu- 
tion in bis bands because the property named, which bas been seized 
by said sheriff, is included within the terms of the prior mortgage. 

(1) Is this a case where the court should grant an injunction to 
restrain a state court or its officers? (2) If so, is there-anything on 
the face of the bill requiring the présent interférence of this court? 
(3) A larger question underlies this proceeding. A "going concern," 
to-wit, a raiiroad, in the course of its opérations, though under mort- 
gage, incurs obligations judicially determined to exist. When an at- 
tempt is made to enforce said obligations under the ordinary forms 
of law, shall the judgment creditor not bave the right to enforce the 
same notwithstanding there is a prior outstauding mortgage which 
covers the property levied upon by thé sheriff? So far as can 
be determined by the bill, the corporation was liable for the judg- 
ment had, and the property of the corporation was subject thereto. 
Is it possible that a judgment creditor who wishes to enforce bis 
judgment against tbe corporate property shall be restrained from 
so doing until, without the intermediate appointment of a receiver, 
the mortgagee forecloses ? Of course, a sale by the sheriff under 
the judgment of the state court will be subject to prior rights; but 
there is no reason why be should not proceed to sell. It cannot 

' Keported by Benj .F. Rex, Esq., of the St. Louis bar. 
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be that because a railroad is bonded that the corporation shall es- 
cape liability for its current obligations. While it is a going con- 
cern it is operated for the benefit of the bondholders as well as ail 
other parties in interest, and the current obligations thus incurred are 
to be eoforced against the property. The theory of the bill seems to 
be that none of the obligations, even though judicially determined 
against the corporation, are enforceable against the property of the cor- 
poration because there is an outstanding mortgage whieh covers such 
property. This court assents to no such doctrine. Until the mort- 
gage is foreclosed, or proceedings bad therefor, the obligations of the 
corporation, in connection with its opérations, are to be enforced prior 
in right to the unmatured demands of the mortgagee. It therefore 
appears on the face of the bill that this court should not interfère 
with the enforcement of the judginent of the state circuit court, and 
that the due eonduct of affairs by said court should not, under the 
facts stated, be interfered with by this tribunal. 

The application is denied, with leave to withdrawthe bill. 



HOUGH V. BUCHANAN. 

{Circuit Court, N. B. lowa, C. B. January, 1886.) 

PtrBi,TC Lands— Railroab Land Ghautts— Swamp-Land Act — Lâches. 

Where. under the act of congress, approved May 15, 1856, granting certain 
lands to the state of lowa to aid in the construction of railroads, the lands 
were selected and claimed as indemnity lands by the state, and the United 
States had conveyed the title to the railroad Company, which became a pur- 
chaser for value, such action on the part of the state defeats its right to sub- 
sequently claim the same lands under the swamp-land act of 1850; especially 
where no patent had been issued to the state under the swamp-land act, and 
where those claiming under said act had, during 25 years, done nothing to 
perfect the évidence of their title, or to assert auy right to the land. 

Equity. Bill to quiet title to certain realty, 

R. S. Ervin and Théo. Haivley, for complainants. 

A. F. Call and Geo. E. Clarke, for défendant. 

Shiras, J. The bill in this cause is filed for the purpose of quiet- 
ing in complainants the title to the N. E. ^ of the N. W. ^, and the 
N. W. 1 of the S. E. J, and the N. E. J of the N. W. J, of section 11, 
township 91, range 31 west, situated in Pocahoutas county, lowa. The 
complainants, who are the widow and heirs at law of John Hough, 
deceased, claim title under the act of congress approved May 15, 1S56, 
granting certain lands to the state of lowa to aid in the construction 
of several Unes of railway proposed to be built in said state. The 
défendant claims the land under the act of congress approved Sep- 
tember 28, 1850, and commonly known as the "Swamp-land Act," 
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The cause bas been submitted upon an agreed statement of facts, 
documentary évidence, and oral testimony. In support of complain- 
ants' title the following facts appear : By the act of congress of 1856 
there was granted to the state of lowa, for the purpose of aiding in 
the construction of certain named lines of railroad, every alternate 
section of land designated by odd numbers, for six sections in width 
on each side of the proposed roads ; and, to supply the deficiency in 
the quantity of lands caused by the fact that the United States had 
already sold or otherwise disposed of some parts of the odd sections 
within the six-section limit, it was provided that "it shall be lawful 
for any agent or agents, to be appointed by the governor of said state, 
to seleet, subject to the approval of the secretary of the interior, from 
the lands of the United States nearest to the tiers of sections above 
specified, so much land in alternate sections, or parts of sections, as 
shall be equal to suoh lands as the United States hâve sold or other- 
wise appropriated, * * * which lands thus selected * * * 
shall be held by the state of lowa for the use and purpose aforesaid." 

The gênerai assembly of lowa, by an act approved July 14, 1856, 
designated the Dabuque & Pacific Kailroad Company as the corpora- 
tion authorized to construct the line of railway from Dubuque to 
Sioiix City, and to receive the lands granted in aid of the building of 
said line, and that company accepted the grant thus made, and entered 
upon the construction of the road. In the agreed statement of facts 
it is admitted that the line of said railway was located through Poca- 
hontas county on or before September 30, 1856; that the railroad 
company had earned the quantity of lands certified to it; and that 
an agent appointed by the governor of the state selected the lands in 
controversy as part of the indemnity lands to which the company 
was entitled under the grant of May, 1856. By a certified copy of 
the records of the land-ofFice at Washington it is shown that the 
lands in controversy, with others, were, on the twenty-third of De- 
ceraber, 1858, certified by the commissioner of the gênerai land-office 
as a correct list of the tracts of land selected by the agent of the state 
of lowa to make up the deficiency within the six-mile limit ; and this 
list was, on the twenty-seventh of December, 1858, duly approved 
by the secretary of the interior, subject to the conditions of the act of 
May 15, 1856, and to any valid interfering rights to any of the tracts 
embraced in said list. In the agreed statement of facts it is stipu- 
lated "that John Hough was, at the time of his death, the owner of 
ail the title ever acquired by the said railroad company," and the évi- 
dence shows that the complainants hâve succeeded to the rights and 
title of said John ïïoiigh. It also appears that complainants, and 
those under whom they claim, bave paid the taxes levied on said 
lands since the year 1865. By the provisions of section 2449 of the 
Eevised Statutes the certification of the lands as above described 
bas the effect of a conveyance in fee-simple, and conveys as perfect 
a title as though a patent had been executed thereto. FVasher t. 
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O'Connor, 115 U. S. 102; S. G. 5 Sup. Ct. Eep. 1141. It thus ap. 
pears that complainants' chain of title from the government is com- 
plète, and unless the défendant can show a superior or better right, 
complainants are entitled to the relief songht by their bill. 

As already stated, défendant bases his claim to the realty upon 
the provisions of the swamp-land act of 1850. In the agreed state- 
ment of facts it is stipulated that Pocahontas county was organized 
as a county in 1859, and in the same year duly and legally seleeted 
the lands in question as part of the swamp lands granted to the 
state by the act of congress of 1850; that such sélection was duly 
forwarded and filed as provided by law; that the interior depart- 
ment has never passed on the question of fact as to whether the 
lands were in fact wet and swampy, but has decided, as a matter of 
law, that they passed to the railroad company; that said lands hâve 
always been wild and uncultivated; that the défendant owns ail the 
title that the state ever aoquired to the lands under the swamp-land 
act; and that the évidences of his title bave been of record in Poca- 
hontas county since 1870. In the answer of défendant it is averred 
that the lands passed to the state under the swamp-land act ; from 
the state to Pocahontas county under the several acts passed by the 
législature touching the disposition of swamp lands; from the county 
by deed to John M. Stockdale; and, by two intermediate conveyances, 
from Stockdale to défendant. 

By an act passed January 13, 1853, the législature of lowa granted 
the swamp lands to the counties in which they were situated, and by 
an act passed January 25, 1855, the législature provided that "no 
swamp or overflowed lands granted to the state, and situate in the 
then unorganized counties, shall be sold or disposed of till the title 
to said lands shall be perfected in the state;" whereupon the titles to 
said lands shall be tranaferred to the counties upon payment by the 
latter of the expenses incarred by the state in selecting said lands. 
It is not shown that the title to the lands in question has ever been 
perfected in the state under the swamp-land act ; that is to say, it does 
not appear that any patent has been issued therefor to the state as 
Contemplated by the swamp-land act. It thus appears that the 
state of lowa, by the provisions of the swamp-land act, became en- 
titled to ail the lands belonging to the United States within the 
borders of the state which were swamp or overflowed, and had the 
power to perfect its title thereto by causing the proper sélections to 
be made and certified to the department, and procuring a patent 
therefor; the state being charged with the trust or duty of applying 
the proceeds realized theiefrom to the drainage and reclaiming of 
the said lands, so far as necessary. 

By the railroad land-grant act of 1856, the state became entitled 
to the alternate sections within six miles of certain proposed lines 
of railway, with the right to sélect, within a limit of fifteen miles. 
lands to make up any deficiency within the six-miie limit caused by 
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a previous disposition of the lands by the United States. The state, 
through its agent lawfully appointed, selected the lands in contro- 
versy in 1858, as part of the indemnity lands to which the Dubuque 
& Pacific Eaiiroad Company was entitled, and the same were duly 
eertified by the secretary of the interior, thus, in effect, patenting 
them to the railroad eompany by order and direction of the state. 
When this was done, to-wit, in 1858, Pocahontas county was not or- 
ganized, nor had it acquired any vested right in the swamp lands 
■within its bordera. It was not a purchaser for value, and the state 
could, by législative enactmont, bave changed the disposition of the 
lands at any time before the organization of the county and the 
completion of the title therein. When, therefore, the lands were se- 
lected by the state, and claimed as indemnity lands under the rail- 
way grant, and the United States had conveyed the same to the rail- 
road Company, did not such action on part of the state defeat its right 
to subsequently claim the lands under the swamp-land grant? The 
railroad eompany was a purchaser for value, in that it had agreed, 
in considération of receiving the quantity of lands specified in the 
act of 1856, to construct the line of railway from Dubuque to Sioux 
City. After procuring the conveyance of thèse lands to the railroad 
eompany it would be most unjust to permit the state to assert a 
right to the same lands under the swamp-land act. True, the eer- 
tificate executed by the commissioner, and approved by the secretary 
of the interior, provides that the lands are eertified subject to any 
valid interfering rights, but that restriction cannot be held to be a 
réservation in favor of the state of lowa, under the facts of this case. 
Under the act of 1856, and the acts of the législature of lowa, the 
railroad eompany, through the state, was entitled to demand and re- 
ceive from lands within the fifteen-mile limit sufficient to make good 
the deficiency within the six-mile limit. The lands in controversy 
are within the fifteen-mile limit. The duty of making the sélection 
of the indemnity lands is left with the state, and the agent appointed 
by the governor Sélects the, lands in question, and the same are eer- 
tified to the railroad eompany. 

If, under thèse circumstances, it should now be held that the state 
is not debarred from asserting a claim to thèse lands under the 
swamp-land act, it is clear that a fraud would thereby be perpetrated 
upon the eompany and its grantees. Should it, however, be held that 
it was open to the state, or its grantees, to contest the validity of the 
transfer to the railway eompany, such contest must certainly be 
made within a reasonable time. The county, upon its organization 
in 1859, caused thèse lands to be listed as swamp lands, and the 
list was forwarded through the proper channels to the department at 
Washington. The commissioner refused to certify the lands under 
the swamp-land act, holding, as a matter of law, that the certifica- 
tion made thereof in 1858 to the railway eompany defeated the right 
to daim them under the swamp-land act. It does not appear that 
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Ihe county or its grantees hâve since taken any further action in the 
premises. They knew that the lands had beea certified to the rail- 
•way Company in 1858; that the commissioner of the land-ofSce had 
refused to eertify the lands under the swamp-iand act; that the rail- 
way Company and its grantees were claiming the land, and assert- 
ing title thereto by paying the taxes assessed thereon ; and yet, for 
25 years, the défendant and his grantors hâve done nothing to per- 
fect the évidence of their title, or to assert any right to the land. 
Certainly, their claim must be regarded as stale, and not entitled to 
favorable considération at this late day. 

If, however, it is still open to défendant to make claim to the lands 
under the swamp-land act, it is certanily ineumbent upon him to 
clearly establish the fact that thèse lands were, in 1850, of the char- 
acter intended to be conveyed by that act. The défendant is, in ef- 
fect, asking the court to reverse the action of the land and interior 
departments of the governraent in conveying thèse lands to the rail- 
way Company, after a lapse of over a quarter of a century, basing 
his claim upon the allégation that thèse lands were in fact, in 1850, 
swamp or overflowed lands. Most clearly, the burden is upon de- 
fendant of establishing this allégation of fact, constituting, as it does, 
the sole foundation of his claim, by satisfactory and convincing évi- 
dence. Buena Vista Co. v. Hailroad Co., 112 D. S. 165; S. G. 5 Sup. 
Gt. Rep. 84, It cannot be expeoted that a title based upon a patent 
from the government, or its équivalent, which has stood unimpeached 
for 80 many years, can be successfully questioned, except upon most 
clear and cogent évidence. 

In support of the allégation that the lands in controversy were 
swampy, and therefore included within the act of 1850, the défendant 
has introduced the testimony of three witnesses. Their testimony, 
however, applies only to two of the 40-acre tracts in controversy. 
As to the N. W. ^ of the S. E. ^ of section 11 there is no testimony 
whatever. Touching the other quarter sections the évidence ad- 
duced by defendant's witnesses, standing alone, is sufficient to jus- 
tify the finding that thèse pièces are wet, swampy, and overflowed in 
parts, and to an extent sufficient to bring them within the terms of 
the act of 1850. In rebuttal, however, the complainants hâve also in- 
troduced three witnesses, who testify to the nature of the land, and, 
according tb their testimony, while there are some wet places upon 
thèse forties, yet the greater part thereof is susceptible of cultivation 
without being drained. In other words, the testimony of complain- 
ants' witnesses upon this subject, standing alone, is sufficient to show 
that thèse lands are not of the character of lands described in the act of 
1850. The witnesses on both sides seem to be equally disinterested, to 
hâve had substantially equal means of knowledgeof the character of the 
lands, and their testimony leads to exactly opposite conclusions upon 
the point at issue. The court is not justified in disregarding the évi- 
dence of complainants' witnesses on this question, and the évidence, 
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therefore, being, at the best, evenly balanced upon this point, ît fol- 
lows tbat défendant bas failed to show, by a fair prépondérance of 
évidence, even if that was sufficient, that tbese lands were, in 1850, 
of such a character as to bring them witbin the description of lands 
intended to be conveyed by the swamp-land act. Complainants are 
therefore entitled to a decree as prayed for. 



Gbiggs V. St. Croix Co. and others. 

(Circuit Court, W. D. Wiscondn. October 21,1885.) 

Taxation— ConiECTioN—lNJUKCTioN — School aud Highwat Tax— Rbt. St. Wis 
§ 776. 

Under section 776 of the Revised Statutes of Wisconsin llie aggregate amount 
of taxes voted by the electors of a town for schools and highway purposes 
(though a spécifie portion of the same is to be levied and appliod for the ben- 
eflt of each school and road district of the town)may be assessed and levied 
upon the property of the tax-p lyers of the town; and where an action is 
brought to restrain the sale of land upon which the same are levied for its por- 
tion of the tax, it is no objection to the validity of the tax that the districts in 
which the land is located are not composed of contiguous territory, and that 
the spécifie amount of tax to be raised for each district is not assessed and lev- 
ied upon the property of the tax-payers of the districts severally. 

Bill in equity to restrain the sale of plaintiÉf's lands for the collec- 
tion of state, coanty, town, school-district, and highway taxes assessed 
thereon in 1882. Upon hearing upon bill, answer, and proofs, at 
the June term, 1884, the assessment was set aside and a reassess- 
ment ordered. The previous opinion of the court herein is reported 
in 20 Fed. Eep. 341, Upon the completion of the reassessment, 
plaintiff, under chapter 128, Laws Wis. 1881, filed a large number 
of objections thereto, and against the legality of the taxes reassessed 
and relevied upon said lands. Those relied upon at the hearing were 
the following, to-wit : (1) That the school-district taxes upon plain- 
tifï's lands in school-districts Nos. 1 and 3, in the town of Emerald, 
were illégal andvoid becausesaid districts were not composed of con- 
tiguous territory, as required by section 412, Eev. St. Wis. Plaintiff 's 
lands were situated in said town of Emerald, in said St. Croix county, 
which town was composed of two government townships, viz., town- 
ship 30, range 15 W., and township 30, range 16 W. Township 30, 
range 15, was mostly wild and uncultivated, while township 30, range 
18, was quite well settled. Said town was originally divided into 
three school-districts, — Nos. 1, 2, and 3. The school-house, and 
principal part of the territory, of No. 1 was in township 30, range 16. 
June 16, 1882j the town board of supervisors, by an order of that 
date, annexed sections 31, 32, 33, and W. J of section 34, in town- 
fihip 30, range 15, to said district No. 1 ; but this last-mentioned ter- 
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ritôry was more than a mile from the rest of the district, în township 
30, range 16; hence was not contiguous thereto. District No. 3, 
down to August 21, 1881, was composed of two tiers of sections, ex- 
tending entirely across the north sida of said town, and hence was 
12 miles long and 2 wide, and embraced 24- sections. On August 
21, 1881, said board formed a new school-district from No. 3 by tak- 
ing from the center thereof 12 sections, and thus forming a district 
six miles long by two wide. By the formation of this new district, 
No. 3 was eut in two, leaving six sections thereof upon the east aide 
of this new district and six upon the west, so that said remaining 
portions of No. 3 were widely separated; but the portion upon the 
east of this new district was wilderness. The school-house was in 
the portion upon the west. AU of plaintiiï's lands were in township 
30, range 15, and a portion thereof in the non-contiguous territory of 
said districts Nos. 1 and 3, in said township. (2) That the highway 
taxes upon plaintiiï's lands in road-districts Nos. 1, 3, and 7 were il- 
légal and void because said districts were not composed of contiguous 
territory. Said districts, at the time of the levying of the highway 
taxes in 1882, and the relevying of the same in 1884, were composed 
of non-contiguous territory, a portion of each being in township 30, 
range 16, and a portion in township 30, range 15; said portions 
being separated by the intervening territory of other road-districts. 
Défendants contended that the f act that said school and road districts 
were not composed of contiguous territory did not render the school 
and highway taxes therein unequal or unjust, and that the legality of 
said districts could not be assailed in this action. Said town, at its 
annual town meeting in 1882, voted to levy a tax of $100 for each 
road-district, making $800 for the eight road-districts into which 
said town was divided. Said $800 was relevied and extended by the 
town clerk upon the reassessment roU, upon the valuations as of the 
year 1882 therein contained, and was placed in the column with the 
state, county, and other town taxes of that year. Plaintiff objected 
that said $800 was a highway tax, and should hâve been assessed by 
the town board of supervisors, under sections 1239, 1240, Eev. St. 
Wis., upon the valuations of 1881 in each district, instead of upon 
the valuations of 1882 upon the entire town; and that therefore they 
were illégal and void ; and having been indistinguishably mingled with 
the state, county, and town taxes, the whole was thereby rendered 
void.' 

Baker dt Srnith and J. C. Spooner, for plaintiff. 

B. II. Start and L. P. Wetherby, for défendants. 

BuNN, J. The objection to the reassessment of the tax of most 
force seems to be that the $800 of road tax which was voted by the 
electors at the annual town meeting of 1882, and plaped in with the 
other town taxes, and levied upon the property of the whole town, 
upon the tax roU of that year, should hâve been levied upon the roU 
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of the preceding year, and raised, not upon the property of the town. 
generally, but $100 in each of the eight road-districts of the town, 
and carried out in a separate column. If the objection is good at ail, 
it will be fatal to the assessment, as it is impraetieable to separate 
what is légal from what is illégal. But, upon considération, I think 
the objection not tenable. The authority under which Ihe $800 road 
tax -was voted is contained in section 776, Eev. St. Wis., which gives 
power to the qualified voters of each town, at the annual town meet- 
ing, to vote to raise money for the repair and building of roads and 
bridges, or either. 

In the town of Emerald, which consisted of eight road districts, 
the electors, at the annual town meeting, voted to raise "one kundred 
dollars leviedfor each road-district, — $800." This is the record in év- 
idence. It is contended that the effect of this vote was to levy $100 
upon the property of each road district, though it is conceded by plain- 
tiff in his brief that the electors usually vote for highway taxes a cer- 
tain number of mills upon the dollar, and the supervisors also add a 
mill tax, and that this would, of course, make a uniform percentage 
for the entire town; and it seems quiteclear to the court that sucha 
course woujd hâve been a compliance with the statute. But is not 
what the electors did, in substance, the same thing? The statute, in 
terms, does not confine the vote to a mill tax, and I see no reason 
why the electors could not hâve voted to raise $800 on the town, to 
be laid out, $100 in each road-district, or as the town board might 
see fit to expend it, upon the highways of the town. It seems as 
though this is what the statute contemplated, rather than to give the 
electors power to raise certain sums separately upon the property in 
each road-district. The same language which gives power to raise 
money for roads applies also to bridges, the taxes for which, Ibelieve, 
are always levied upon the town generally. Possibly, under the statute, 
the electors might raise différent sums for each road-district, to be 
levied and raised upon the property of the several districts; but I 
would not think that is what the statute means, and I do not under- 
Btand such to be the effect of the vote taken in this case. Voting 
$100 for each road-district, making an aggregate of $800 in the town, 
does not necessarily mean that the $100 is to be levied upon the 
property of the road-district; and if the town authorities were justi- 
fied in levying the $800 upon the property of the town, the fact that 
the road tax is not carried out in separate columns cannot atfect the 
validity of the tax, as no one is injured in any way by it. 

I think, also, there was no error in levying the assessment of the 
highway tax upon the new valuation. This seems to me évident 
from chapter 128, Sess. Laws Wis. 1881, governing proceedings of 
this sort. In regard to the defendant's claim, that 12 per cent, in- 
terest should be ailowed from January 1, 1883, I think the provis- 
ions he cites do not apply to a case like this, where a reassessment 
has been ordered upon the original tax being held illégal. 
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I think the plaîntiff's objections to the reassessment should be 
overruied, and that an order should be made in accordance with the 
provision of chapter 128, Lawa Wis. 1881, requiring the plaintiff to 
pay into court, for the use and benefit of the défendants, the amount 
of the tax assessed upon his lands according to the reassessment tax 
roll, which I believe is $1,839.96, or $70.20 less than the original 
assessment, which was $1,910.16; and that upon complying with 
such order of the court a judgment be entered against the défendants, 
with costs. 

The order may be entered nunc pro tune as of the June term, when 
the cause was beard. 



FuNK, Adm'r, v. Anglo- American Ins. Co.' 
(Circuit Court, E. D. Missouri. April 22, 1886.) 

OCKPORATIOTT— SeBVICE DP PhOCESS ON FOREISN FlKE INS0RA1ÎCE COMPAKIES XTS- 

DBB Missouri Statutbs. 

Where a f oreign flre insurance company does business in Missouri through 
an agent, witliout complying with the requirements of the Revised Statutes 
of that State as to the appointment of an agent to reçoive service of process, 
process may be served in suits against it upon the agent through whom it 
transacted its business. 

At Law. Suit upon a fire insurance policy. 

The summons was served upon William A. Noyés, as agent of the 
défendant, which is a foreign company. The défendant filed an an- 
swer containing a gênerai déniai, and stating that said Noyés has 
never had any authority to accept service of any légal process on it, 
and that there is no agent or person representing it in this state who 
has authority to accept service. The Eevised Statutes of Missouri 
provide (§ 3489) that "a summons shall beexecuted, * * * where 
défendant is a corporation or joint-stock company, organized under 
the laws of any other state or country, and having an oiHce or doing 
business in this state, by delivering a copy of the writ and pétition to 
any ofScer or agent of such corporation or company in charge of any 
office or place of business, or if it hâve no office or place of business, 
then to any officer, agent, or employé in any county where such serv- 
ice may be obtained." Said statutes also provide (§ 6013) that "any 
insurance company not incorporated by or organized under the laws of 
this state, desiring to transact any business by any agent or agents in 
this state, shall first file with the superintendent of the insurance 
department a written instrument or power of attorney, duly signed 
and sealed, appointing and authorizing some person, who shall be a 
résident of this state, to acknowledge or reçoive service of process, 

•Keported by Benj. P. Eex, Esq., of the St. Louis bar. 
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and upon whom process may be served for and in behalf of such 
compauy in ail proceedings that may be instituted against said Com- 
pany in any other court of tbis state, or in any court of the United 
States in this state; and consenting tbat service of process upon any 
agent or attorney appointed under the provisions of tbis section 
should be taken and held to be as valid as if served upon tbe Com- 
pany, according to the laws of tbis or any other state; and such in- 
strument shall furtbermore provide that such attorney's autbority 
shall continue until revocation of bis appointment is made by such 
company by filing a similar instrument witb said superintendent, 
■whereby another person shall be appointed as such attorney." 

George M. Steicart, for plaintifï. 

J. L. é F. P. Blair, for défendant. 

Teeat, J., (orally.) The amount of loss was in excess of the snm 
insured. The proofs of the loss were duly made, whereby tbe amount 
of the policy, to-wit, $1,100, was payable October 1, 1885. ïïence, 
the only inquiry is as to the sufQciency of the service on the agent 
Noyés whereby the défendant could be bound. As beretofore held by 
this court, tbe contract of insuranee was made in this district bysaid 
Noyés, as agent of the défendant, and consequently said agent under 
the rules of law still remained such agent l'or the purposes of service, 
unlesB, possibly, due notice had been given to tbe plaintiff that he 
had eeased to be said agent. Where contracta by a foreign insuranee 
company are made in a state witbout regard to its légal require- 
ments, tbe company should not be permitted to escape from its 
liabilities through its non-compliance witb the statutory laws of 
said state. Il appears that tbis policy was formally delivered and 
premiums collected tbereon by the company's agent, W. A. Noyés, 
within this district; that service in this case was had on said agent 
Noyés; tberefore neither a motion to quash nor a plea in abatement 
as to service could prevail. The défendant company delivered tbe 
contract and collected the premium thereon through its said agent 
within this jurisdiction, and it must be held tliat be continued to 
be the agent of tliis company for ail tbe purposes of said contract 
until the final détermination thereof, unless something to the con- 
trary is shown. The fact tbat he invaded tbe territorial jurisdic- 
tion of Missouri without compliance with its statutory demands can- 
not excuse him or the company he represented from tbe obligations 
of the contract. Were this otherwise, a party would be permitted 
to take advantage of its own violations of the law to escape itsrigbt- 
ful obligations. 

Judgment for plaintifï for tbe sum of $1,100, with interest at 6 per 
cent, per annum from October 1, 1885, to date, to-wit, $1,136.85. 
v.27F.no.4— 22 
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WOODWAED ». GoTJIiD.* 
(Oirevit Court, E. D, Missouri. April 31, 1886.) 

A.S8XrMPSIT — PliEADINGS — CONTRACTS. 

In a suit for breach of a contract the complète performance of whîch haa 
been abandoned by the plaintifE because of the defendant's refusai to pro- 
ceed, the pétition should show that some hing is due the plaintifl on account 
of what he did before such refusai and abandonment. 

At Law. 

Krum é Jonas, for plaintiff. 

Bennett Pike, for défendant. 

Tebat, J., (orally.) When this case was presented to the court on 
the demurrer to the first amended pétition an order was made that 
the then amended pétition should be made more definite. The second 
amended pétition is now to be considered under a demurrer filed. The 
said second amended pétition is, to a large estent, quite as vague and 
indefinite as the former amended pétition, yet the demurrer must rest 
on the allégations as now presented. Applying the ordinary rules 
pertaining to pleadings, it seems that there was an arrangement be- 
tween plaintiff and défendant for the organization of a corporation 
the beneâts of which, when organized, were to be divided between the 
respective parties on the terms stated, the défendant paying certain 
preliminary costs and expenses. The pétition avers that the plaintiff, 
on whom the duty devolved, had done some work looking to the or- 
ganization of the proposed corporation, which corporation never was 
organized. The pétition also avers that certain expenses for the sur- 
vey and location of the proposed railroad had been incurred. It no- 
where avers that said expenses had not been paid by the défendant. 
It does aver that while the plaintiff was ready and willing to perform 
the agreement on his part, the défendant refused to proceed further 
under said agreement. What, under such statement, would be the 
cause of action ? Damages actually incurred by such breach, but not 
prospective or spéculative damages. Nothing appears in the pétition 
to show non-payment by the défendant of ail costs and expenses in- 
curred prier to the abandonment of the enterprise. On the face of 
the pétition it appears that the plaintiff did not complète the organ- 
ization of the corporation as agreed, nor that the expenses for pre- 
liminary work had not been fully paid by défendant. Therefore, 
despite the gênerai allégation in the pétition that the plaintiff had 
performed ail that was required of him to be performed, the spécifie 
allégation shows that hë did not so- do. The légal conséquence is 
that a contemplated enterprise having been abandoned, neither party 
proceeding therewith, the sole right of recovery under the most f avor- 

'Eeported by Benj. F. Kex, Esq., of the St. Louis bar. 
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able circnmstances would be a reimbursement to plaîntîff of expenses 
incurred and unpaid by the défendant for which he was liable. In 
this latter respect the pétition is devoid of essential allégations to 
make a cause of action. 
Demurrer sustained. 



CiiABK V, Hammett. 

{Oircuit Court, D. Kansas. April, 1886.) 

Wbit akd Procebs— Service by PuBiiicATiON — Suit to Quiet Title— Subsé- 
quent Ejectmbnt. 

A decree in a suit to quiet title in tlie circuit court against a défendant who 
Ib a citizen of another state, rendered on service of summons by publication, 
■will not bar a subséquent action of ejectment by the défendant to recover the 
land involved. 

At Law. 

J. G. Slonecker, for plaintiff. 

Fabius M. Clarke, for défendant. 

Poster, J. Action in ejectment by the plaintiff to recover certain 
real estate situate in Marshall county, Kansas. Défendant pleads in 
bar a decree of this court in the case of Charles L. Flint against David 
M. Clark, said plaintiff, and others, quieting the title of said Flint to 
the land in controversy, and decreeing Clark's title invalid, and bar- 
ring him from asserting the same ; that said défendant holds title to the 
land under said Flint, etc. To this plea the plaintiff files a gênerai 
demurrer. 

It appears from the record of Flint v. Clark that Flint held a tax 
deed on the land, and that he filed a bill in equity against said Clark 
and others to quiet his title, and to bar them from asserting any claim 
to the land. In his bill, after setting out his tax deed, he avers "that 
each of the said défendants claims some title, estate, interest in, or 
Bome lien or claim upon, the lands, by patent from the United States, 
or through grantors under such patents; and claiming that there are 
errors and irregularities connected with the issue of said tax deeds 
■which render the same voidable. * * * And plaintiff avers that 
the said estate of the défendants was divested by the said tax deeds, 
and the said claims and prêteuses are unjust, inéquitable, and un- 
founded, and tend to the manifest injury of the plaintiff, and to dis- 
turb him in the enjoyment of his said estate, and to prevent an ad- 
vantageous sale thereof." He therefore prays that his title may be 
established and quieted, and that défendants, and ail persons claim- 
ing under them, be forever barred from asserting title, etc. Clark 
was and is a citizen of Massachusetts, and service of process was 
made on him by publication in a, newspaper, under the act of congress 
of March 3, 1875. He made no appearance, and a decree was entered 
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as prayed for. This question goes to the jurisdiction of the court to 

make such decree on service by publication. 

Ths statutes of Kansas authorize such a suit and such service. St. 
1879, Code, § 72, p. 59é. The aet of congress of March 3, 1875, au- 
thorizes such service in suits pending in ttiis court to remove any in- 
cumbrance or lien or oloud upon the title to real or personal property 
within the district, when one or more of the défendants shall not be 
an inhabitant of, or found within, the district, etc. It wiil be observed 
that this act does not, in terms, authorize such service in suits to 
quiet title, but it is difQcult to perceive wherein such a suit is not as 
much a proceeding in rem as a suit to remove a cloud. On the other 
hand, I think it must be coneeded that if a suit to remove a cloud is 
a proceeding in personam, a suit to quiet title must be held as coming 
under that class. The suprême court bas decided that a suit to quiet 
title, in a case like Flint v. Clark, under a statute of a state, is 
maintainable on the equity side of this court when the défendant is 
in court. Holland v. Challen, 110 U. S. 15; S. C. 3 Sup. Ct. Eep. 
495; Reynolds v. Bank, 112 U. S. 405; S. 0. 5 Sup. Ct. Eep. 213. It 
is unnecessary to cite authorities to sustain the rule of law that no 
Personal judgment can be rendered against a party unless he has been 
served with process or makes voluntary appearance, nor is it neces- 
sary to cite authorities to the other rule that an adjudication in rem 
can be made vs^hen the court has obtained jurisdiction of the res with- 
out personal service of process on the person. It would follow that 
if the suit by Flint to quiet hi,s title was a proceeding in personam, 
and not in rem, the decree of the court, so far as it sought to adjudi- 
cate and bar Clark's title to the land, was coram nonjiidice, and void. 
The suprême court of the United States has declared that a suit to 
remove a cloud from the title to real estate is a proceeding in personam, 
(Hart v.Sansom, 110 U. S. loi, S. C. 3 Sup. Ct. Eep. 586,) and that 
jurisdiction of the person is necessary to making the decree. 

As before stated, if a suit to remove a cloud is a personal action, I 
think it must be coneeded that a suit to quiet title is likewise. There 
is no seizure or taking of the property by the court, nor any decree 
for its sale, or for any act or thing to be done in regard to the thing 
itself, which is required to make it a proceeding in rem. Pennoyer v. 
Neff, 95 U. S. 714 ; Wehste.r v. Reid, 11 How. 437. The proceeding ap- 
pears to be directed against the person. It is true it does not seek 
to compel him to exécute a release of bis pretended title, but rather 
seeks to enjoin and bar him, and ail persons claiming under him, 
from asserting any title or interest in the land. In Hart v. Sansom, 
supra, the court say : 

"Generally, if not universally, eqiiity juriscliction is exereised in personam, 
and not in rem, and dépends upon the control of the court overthe parties by 
reason of their présence or résidence, and not upon tlie place where the land 
lies in regard to which relief is sought. * * * It has no inhérent power, 
by tlie mère force of its decree, to annul a deed or to establish a title." 
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The court further say it would doubtless be v?ithin the power of the 
gtate inwhich the land lies to provide that the court might appoint a 
trustée to exécute or cancel a deed on behalf of a défendant not found 
within the jurisdiction of the court. Massie v. Watts, 6 Cranch, 148; 
Orton V. Smith, 18 How. 363; Webster v. Reid, supra. 

Believing, as I do, that the suprême court has established the rule 
of law applicable to this case, it is not neeessary for me to discuss it 
as an original proposition, or to refer to the gênerai views presented 
by defendant's counsel, or by Mr. Justice Hunt in his dissenting opin- 
ion in Pennoyer v. Neff", however much of reason they might présent 
to my mind if the question was not stare decisis. 

The plaintiff's demurrer must be sustained; and it is bo ordered, 
with leave to défendant to answer. 



United States v. Mobeis, Ex'r.* 
(District Court, H. D. Pennsyhania. 1886.) 

Taxation— Legact Tax— Act of Congkess of June 80, 1864. 

When a testator has abandoned his résidence in this countrjr, the legacies 
provided for by his will are not subject to thé legacy tax provided for by the 
act of congresB of June 30, 1864. U. 8. v. HannmeU, 13 Fed. Bep. 617, fol- 
lowed. 

Trespass on the case. 
The jury found : 

(1) Prjor to the year 1866 the defendant's testator, Hartman Kuhn, was a 
citizen of the United States, and resided in the city of Philadelphia, in the 
state of Pennsylvania. 

(2) In May, 1866, he abandoned his résidence in Philadelphia, and went 
with Iiis fainily to li ve in Europe, with the intention of permanently residing 
abroad. 

(3) On Janiiary 23, 1870, the said Hartman Kuhn died at Eome, Italy, 
where he was domiciled at the time of his death. 

(4) By his will the said Hartman Kuhn bequeathed one-third of his Per- 
sonal pioperty absolutely to his wife, and the remaining two-thirds thereof 
to three trustées, in trust for his son, and of his said will the testator ap- 
pointed his wife to be executrix and his brother and the défendant to be 
executors. ïbe latter alone resided in the United States, and to him alone 
letters testamentary were, on the twenty-flrst day of February, 1870, granted 
l)y the register of wills for the county of Philadelphia aforesaid. 

(5) ïhe total net amount of the personal property of the said testator in 
the state of Pennsylvania which came into the hands of the défendant as exéc- 
uter was $110,256.80. 

(6) On the fourteenth of March, 1871, the exécuter flled his final account 
in the office of the register of wills for the county of Philadelphia, which was 
duly audited and conflrmed by the orphaus' court of the said county, and the 

' Beported by C. B. Taylor, Esq., of the Philadelphia bar. 
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balance of the personal property thereupon distributed to the legatee under 
the will. 

(7) The succession tax due the United States was paid by the trustées in 
September, 1871, but the legacy tax on the personal property was net paid. 

(8) The défendant in not paying the legacy tax acted under the advice of 
oounsel, who so advised; and prier to such advice the commissioner of in- 
ternai revenue had decided that "unless a testator who dies in a foreign 
country has a résidence in tlie United States his legatees in this country are 
not subject to the legacy tax." The facts contained in this paragraph were 
communicated in 1871 to the collector of internai revenue oî this district. 

(9) The writ in this case issued October 3, 1879. 

If upon the above facts the court shall be of opinion that the défendant Is 
liable for the legacy tax upon the personal property of the said Hartman 
Kuhn, deeeased, then the jury flnd for the plaintifl, and assess the damages 
at $736.04. If upon the above facts the court shall be of the opinion that the 
défendant is liable, not only to the said legacy tax, but also for the penalty 
for previous non-payment thereof, then the jury flnd for the plaintiff, and 
assess the damages at $1,087.84. If upon the above facts the court shall be 
of the opinion that the défendant is not liable for the said legacy tax, then 
the jury flnd for the défendant. 

John K. Valentine, for the United States. 
William H. Rawle, for défendant, 

Butler, J. Under the facts stated in the spécial verdict the défend- 
ant is entitled to judgment. The testator having abandoned his rési- 
dence in this country, and removed to Europe, — where he died, — 
the legacies provided for by his will are not affected by the act of 
congress of June 30, 1864. The case cannot be distinguished from 
V. S. V. Hannewell, 13 Fed. Eep. 617. 

The olerk is tberefore directed to enter judgment for the défendant. 



EoBBiNS V. Lincoln. 

iOirettit Court, K. D. Minois. April, 1886.) 
Wbit and Proœss— Exemption ov Attornet fkom Anothek State Attend- 

ING COXJET— KEV. tsï. iLL. CH. 13, J 9. 

Under the Illinois statute a résident attorney may be served with summona 
in a civil action or suit while in attendance upon the courts, and an attorney 
from another state has no greater privilège. 

At Law. 

Trumhull, Washhurn é Rohhins, for complainant. 

John Woodbridge, for défendant. 

Blodgbtt, J., {orally.) This is a motion to quash the service of 
summons on the défendant, Timothy D. Lincoln, the ground for the 
motion being that Mr. Lincoln, who is a résident of the eity of Cin- 
cinnati and an attorney at law, cameinto this district for the purpose 
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of attending to the trial of a cause pending before thîs court in whîoh 
he was couEsel and soliciter, and while hère was served with the or- 
dinary chaucery subpœna or summons requiring him to appear and 
answer the complainant's bill at a future day. In resist.ing this mo- 
tion, one of the points made by the complainant is tbat Mr. Lipcoln 
is not a member of the bar of this court. This point is not well taken, 
it being personally known to myself, and -would undoubtedly be es- 
tablished by the records of this court, but for the faot they were de- 
etroyed by the fire of 1871, that Mr. Lincoln, as early as 1856, was 
admitted as an attorney in this court, and appeared in a séries of very 
important cases then pending hère. Further than that, the suprême 
court of the United States has held that a member of the bar of the 
suprême court is entitled to practice in any of the fédéral courts, and 
Mr. Lincoln has for many years past, as the reported case's show, ap- 
peared as attorney in cases before the suprême court of the United 
States. 

The question raised by this motion involves the construction to be 
given the Illinois statuts in regard to the privilège of attorneys and 
olficers of courts. I do not see that a member of the bar from neigh- 
boring states is entitled to any greater privilège than a member of the 
bar of our own state as to service of process upon him while in the 
exercise of his professional functions. Section 9, c. 13, Rev. St. III., 
provides : 

"Ail attorneys and counselors at law, judges, clerks, sheriffs, and ail other 
offlcers of the several courts within this state, shall be liable to be arrested and 
hekl to bail, and shall be subject tô the same légal process, and may in ail re- 
spects be prosecuted and proeeeded against in the same court, and in the same 
maniier, as other» persons, any law, usage, or custom to the contrary not- 
witliatanding: provided, nevertheless, said judges, counselors. or attorneys, 
«lerks, slieriffs, or otlier offlcers of the several courts, shall be privileged from 
arrest while they are attending court, and while going to and returning from 
court." 

This statute has never been passed upon by the suprême court of 
this state, and I am compelled to give it such construction as it seems 
to me the législature of the state intended. The word "arrest," as 
used in connection with the privilège of members of congress, offieers 
of courts, witnesses, etc., has been construed by many of the courts, 
and several of the fédéral courts, to include the service of summons; 
80 that there is a Une of décisions running through the state and féd- 
éral reports holding that service of summons on a party is équivalent 
to an arrest, and that the privilège from arrest is violated by the serv- 
ice of a summons. The statute of Illinois, however, I think, clearly 
implies by the word "arrest" a détention of the person within the 
technical and légal meaning of the word in contradistiuction to mère 
service of summons, because the first paragragh of the section which 
I hâve just read, after enumerating the persons, says, "Shall be lia- 
ble to be arrested, and held to bail," thereby implying something 
more than service of summons on them which shall require their at- 
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tendance at a future day; and although the proviso of the statuts 
under which thèse persons are privileged when in attendance upon 
the courts uses the word "arrest," yet, at the same time, it is very 
évident that the word as used in the proviso relates back to the use 
of the same word in the body of the section ; so that I hâve no doubt 
the législature of Illinois intended that the privilège should be only 
from being arrested and held to bail. 

The évident pui'pose and meaning of the Illinois statute, when al] 
considered together, is, as it seems to me, to privilège an attorney 
from actual arrest while in attendance upon the courts where he haa 
professional duties to perform; as, if arrested at such time and im- 
prisoned, or obliged to seek bail, the rights of bis client may be jeop- 
ardized, and the business of the court interrupted or delayed ; but it 
only privilèges him from such service of process as involves impris- 
onment or holding to bail. 

I do not intend in deciding this motion to be understood as dissent- 
ting from the cases where it has been held that a person coming into 
the district as a witness is privileged from being served by summons, 
nor the cases where a party has been induced by some false or fraud- 
ulent pretense to come within the territorial jurisdiction of a court, 
and then served with summons, as thèse cases, it seems to me, rest 
upon a différent principle. I only intend to décide that, as I construe 
the Illinois statute, a résident attorney may be served with summons 
while in attendance upon the courts hère, and that an attorney from 
another district or state has no gréa ter privilège. 

The fédéral statute allows a civil suit to be brought against a per- 
son in the district whereof he is an inhabitant, or in which he may 
be found at the time of serving process; and as the return in this 
case shows that this défendant was found in this district, and served 
with process of summons therein, I think the plea or suggestion of 
privilège is not weli taken. 



Southern Development Ce, ». Houston & T. G. Ey. Go. and others.* 

(Oircuit Court, E. D. Texas. March 15, 1886.) 

1. Banks and Banking— Deposits — Couet Punds— Monbts Paid into Court. 
Where, by the orders appointing them, receivers were authorized and di- 
rected to carry on and operate raiiways, and the property thereof, and such car- 
rying on and operating contemplated and required the handling, receiviug, and 
payingout of moneys, the payiibul and collection of bills, and the transaction 
of such flnancial business as would requii-e the médium and accommodation 
of banks, field, that in the transaction of this business, such moneys so depos- 
ited in such banks were not deposited as spécial f unds, to be drawn eut on or- 

'Eeported by Joseph P. Homor, Esq., ofthe New Orléans bar. 
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der of the court, but were deposited generally, to the crédit of the receivers, 
and to be handled and usedby the bank like deposits of Us other patrons in a 
banking, loan, and deposit business.i 

2. SaME— CONTBMPT OP OFFICES OP COURT. 

If it be conceded that a bank, designated by the court as a bank of deposit, 
etc., of funds coming into the hands of receivers appointed by the court, by 
désignation of the court, and by acceptance, become an offlcer of the court, 
and ihat the funds deposited therein were court funds, and that therefore 
the bank is liable for misconductin misappropriating such funds, as in case 
of contempt, there is neither reason nor authority for considering that each 
servant or agent of the bank also become pro 7iae vice an officer of the court, 
and therefore amenable to the court, as in case of contempt, for misconduct 
in dealing with bank funds. In re Western Marine & Fire Ins. Oo., 88 111. 289, 
distinguished. 

On Eule for Contempt against William E. Baker and others. 

E. H. Farrar, for receivers. 

I. G, Hutcheson, and George Goldthwaite, for respondents. 

Paedee, J. The pétition of the joint receivers in thîs case sets 
forth that the court in this case made an order naming and consti- 
tuting certain banks in the city of Houston depositaries, and reqniring 
petitioners to deposit in said banks, for safe-keeping, the moneys 
•which might corne to their hands as receivers of the défendant cor- 
poration, the same to be kept solely for safe-keeping, and to be sub- 
ject to the order of petitioners; that the City Bank of Houston, a bank- 
ing corporation un der the laws of Texas," was one of the banks con- 
stituted a depository aforesaid; that said bank accepted the trust, 
and received deposits from petitioners almost daily from said appoint- 
ment up to and inchisive of the nineteenth of December, 1885; that 
William K. Baker is, and has been for months past, the président of 
said bank; that Benjamin P. Weems is, and has been for years, 
cashier of said bank, and a director thereof ; that S. K. Mcllhenny 
and Robert Brewster are, and hâve been for several years, directors 
of said bank; that while occupying said positions of trust in connec- 
tion with said bank said Baker, Weems, Brewster, and Mcllhenny did 
fraudulenfcly combine and conspire together, and with other members 
of the board of directors, to obtain possession of ail such deposits as 
might be made by the receivers, for their own use and for the use of 
the bank and its creditors, and to oust the jurisdiction of this court, 
and to put fche said receivers' funds beyond the control of the court; 
that the appointment of said Weems as receiver of said bank was 
procured by the respondents to be made by the judge of the Eleventh 
district court of the state of Texas; and that the said Weems, acting 
under color of such appointment, has taken possession of the greater 
part of the assets of said bank, including the funds belonging to said 
receivers. They further aver, in support of thèse charges, in sub- 
stance, that the said bank was, and had been for some months pre- 
vious to its failure, in an involved and insolvent condition, to the 

'See not« at end of case. 
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knowledge of its ofBcers, partieularly to the .knowledge of the reapond- 
ents; and that thereupon, the said bank being the owBer of large 
quantities of real estate, which formed the basis of its crédit, the said 
respondents Baker and Weems, for said bank, exeeuted, about the 
twentieth day of November, 1885, deeds of trust for the use of re- 
spondents Baker, Brewster, and Mcllhenny, conveying nearly ail the 
valuable real estate of said bank to secure alleged debts to said re- 
spondents; that said deeds of trust were kept secret, and not re- 
corded until the seventeenth and nineteenth days of December, just 
prior to filing pétition in the state court for the appointment of a re- 
ceiver; that at the time said deeds were exeeuted said Baker and 
Weems well knew that the said bank was absolutely insolvent; that 
said deeds were exeeuted in anticipation of the déclaration of such in- 
solvency, and with a view to give a f raudulent préférence to the of&cials 
of the said bank; and that they were kept concealed to deceive petition- 
ers and other depositors ; and that petitioners, as receivers of this 
court were deceived, and induced thereby to make large deposits in 
said bank; and that said receivers did make such large deposits; and 
that said bank and its officiais received deposits from them after the 
contemplated elosing, and did receive the sum of about $14,644.27 
after the pétition for the appointment of a receiver had been pre- 
pared and was held for filing. The receivers alleging demand and 
refusai of the respondents, p'ray for process to hold them in contempt 
of this court until they shail pay over to the receivers the sums 8o 
obtained as aforesaid. 

ïhe respondents bave united in a demurrer, raising the question as 
to wbether they were officiais of this court, or had disobeyed or resisted 
any lawful order of the court; and hâve separately answered to the 
same purport as the demurrer; and, further, denying notice of the 
bank's désignation as a depository by the court; denying conspiracy 
or fraud; and averring, in substance, that while they knew of the in- 
volved condition of the bank they believed it solvent until the time 
of elosing the doors; that the deeds of trust were made to secure 
valid indebtedness; and that in ail things they acted as they believed 
for the best interest of the bank and its creditors; that the deposits 
by the receivers of the Houston & Central Eailway were received in 
the regular course of business of the bank, and treated the same as 
deposits by other patrons of the bank; and they deny any intention 
to disobey or évade any orders of this court; and they aver many 
other things not necessary to reeapitulate, as tending to justify their 
conduct in managing the affairs of said bank. 

From the answers of the respondents, and the évidence produced 
on the hearing, the facts of the case appear to be, substantially, as 
folio w s : 

In the above-entitled suit, pending on the equity docket of thia 
court, an order was entered on the twentieth day of February, 1885, 
appointing Benjamin G. Clarke and Charles Dillingham joint re- 
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ceîvers of ail the property and effects of the Houston & Texas Central 
Eailway Company, with power to manage, control, and exercise ail 
the franchises of the same, and to run, operate, and manage therail- 
"ways of the said company; thatthereafterthe said receivers qualified 
and entered upon the discharge of their duties, and entered into full 
possession and control of the said property and effects, and since hâve 
operated and managed as such receivers the railways of said Com- 
pany; that in the opération and management of said railways it be- 
came and was neeessary that said receivers should make use of banks 
and depositories on the line of the railway, and at Houston, where 
the gênerai offices were located, to deposit, temporarily, the moneys 
received by them as revenues of said railways, and neeessary for them 
to pay out in the ordinary transaction of their business; and that 
accordingly said receivers, on March 5, 1885, petitioned the court for 
an order designating two banks or bankers in Houston as depositories 
of their funds, which pétition was referred to the spécial master to 
investigate and report; and, accordingly, on the thirteenth of April, 
1885, the spécial master reported that after an examination of the 
facts, and after consultation with the receivers, he advised that three 
banks in the city of Houston, to-wit, the City Bank of Houston, the 
First National Bank, and T. W. House, banker, be designated bythe 
court as depositories of the moneys, funds, and securities of the re- 
ceivers, which report was confirmed by order of court April 18, 1885; 
that prior to the said report and order the receivers, on the seventh 
of March, had opened an account with the City Bank of Houston, the 
cashier (respondent Weems) being then notified that the court had been 
applied to, to designate certain banks in which the receivers should 
keep accounts, from which time until the nineteenth of December 
the said receivers made varions deposits of funds derived from the 
IKoperty in their hands, and drew checks against their deposits, which 
were paid; that the accounts opened by said City Bank of Houston 
were with Benjamin G. Clarke and Charles Dillingham, joint receivers 
of the Houston & Texas Central Eailway, one account being a gênerai 
account, relating to the gênerai revenues derived from operatiug the 
railway, and another being a spécial account, relating to the proceeds 
of land sales collected by the receivers, under a consent decree in 
the case, made on the seventh of May, 1885, and another account 
for collections made by said bank for account of the receivers ; that 
on the nineteenth of December the City Bank of Houston had on 
deposit, to the crédit of said receivers, funds derived from gênerai 
revenues of the railway, the sum of $27,742 ; funds derived from land 
sales, the sum of $4,466.72; and from collections, the sum of 
$6,392.94; making a total of $38,601.66; the sum of $1,234 of the 
amount of the gênerai account was received by the said bank and its 
offieers on the eighteenth day of December, from shipments made by 
the agents of the receivers through the express companies, and the 
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sum of $5,28é.33 of tbe amount of the gênerai account was recelved 
in likemanner on the nineteenth of December ; that on the nineteenth 
of December the officiais of said bank refused to pay the checks 
drawn by the said receivers against the funds in said bank to their 
crédit, and closed the doors of said bank, and in pursuance of arrange- 
ments made on the eighteenth of December, on a bill brought by the 
président of said bank, (respondent Baker,) on his own behalf, and on 
behalf of the said bank and the Houston Insurance Company, against 
one Eobert Cohen and one Eobert Brewster, in the district court of 
Harris county, Texas, ail the assets, monej's, and property of said 
bank were turned over to the possession of the said district court for 
liquidation; and in said district court the cashier of the bank (re- 
spondent Weems) was appointed receiver, and as such put in pos- 
session of ail the property and moneys of said bank, including the 
sums in said bank belonging to said receivers of the Houston & Texas 
Central Kailway, and deposited by them, partieularly the sums de- 
posited by them on the eighteenth and nineteenth of December. 

Thereafter the receivers made demand on the oiïïcials of said bank 
— to-wit, VV. B,. Baker, président; B. F. Weems, cashier; Eobert 
Brewster, director; and S. K. Mcllhenny, dii-ector — for the return 
and payment of the said sums belonging to the said receivers as afore- 
said, but the same was refused. 

It further appears that the charges of the receivers with regard to 
the exécution of two deeds of trust to secure the président and di- 
rectors in préférence to the gênerai creditors of the bank, and the 
withholding of said deeds from record until just before the bank was 
closed, are substantially correct, although it appears that the indebt- 
edness seeured to Président Baker was mostly of long standing, and 
the other indebtedness seeured was for accommodation paper given 
by the directors to aid the bank in keeping its business going, by 
what Président Baker in his pétition to the state court termed "kite 
flying." There is no doubt that the bank bas been long insolvent, 
and would long since hâve closed its doors but for the crédit it re- 
cel ved on accouut of its large holding of real estate; that the deeds 
of trust, and the préférences therein given, were bound to be fatal to 
any further crédit, as soon as publicly known; and it seems conclu- 
sive that the respondents knew of his condition, and of the certainty 
of failure, — certainly from the time they protected themselves at the 
expense of the people who had trusted in their honesty and finàncial 
management. 

On the hearing, the argument took a wide range; but the real in- 
quiry in this proceeding may well be restricted to the simple question 
of the relations of the respondents to the court. Counsel for the re- 
ceivers contend that the eiïect of the order of court designating the 
bank as one of the depositories of the receivers, and the acceptance 
by the bank of the receivers' deposits, was to make the bank, and its 
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officers, officers of the court, and therefore directly responsible to the 
court for miBappropriation of the moneys deposited by the receivers 
under the order of court. 

The adjudged cases on this point brought to the attention of the 
court are unsatisfactory. The statement in Eapalje on Contempts 
(section 15) that "a private corporation, made the depository of the 
funds of the court, is an officer of the court, within the power of the 
court to punish by contempt process for misconduct, is supported by 
a dictum of the suprême court of Illinois in the case of In re Western 
Marine de Pire Ins. Go., 38 111. 289, in -which case it is said: 

" When a court makes an order appointing a particular person a depositary 
of the court funds, and such person, knowing of such order, accepta the de- 
posit, he unquestionably becomes pro hac vice an offlcer of the court. The 
court may order him to refund tlie money, and if he fails to do so, without 
showing some valid reason, may proceed against him as for a contempt. The 
same rule would apply to a corporation, and if its officers, having control of 
its funds, and haviny themeans of payment helonging to the corporation 
in their hands, should refuse to pay, they too might be proceeded against as 
for a contempt." 

It will be noticed by the foregoing that officiais of a corporation 
delinquent as a depository are to be held as in case of contempt, when 
they hâve control of its funds, and hâve the means of payment be- 
longing to the corporation in their hands. 

Counsel for receivers hâve also eited Cartwright's Case, 114 Mass. 
230, which was a case where a receiver had appropriated the funds 
confided to him to bis own use, and where there was no doubt about 
the oâicial relation. 

In the présent case I think that it is somewhat doubtful whether 
the funds, deposited by the complaining receivers with the City Bank 
of Houston under the aforesaid order of court, were strictly court 
funds, or could be considered as moneys paid into court. By the or- 
ders appointing them, the complainants, as joint receivers, were au- 
thorized and directed to carry on and operate the railways and prop- 
erty of the Houston & Texas Central Eailway Company; and such 
carrying on and operating contemplated and required the handling, 
receiving, and paying out of money, the payment and collection of 
biils, and the transaction of such financial business as would require 
the médium of and accommodation of banks. In the transaction of 
this business, moneys were not deposited as spécial funds to be draw^n 
out on order of the court, but were deposited, generally, to the crédit 
of the receivers, and to be handled and used by the bank, like the 
deposits of its other patrons, in a banking, loan, and discount busi- 
ness. And it may be further noticed that the respondents bave not 
the possession of the funds of the bank, nor means in their hands 
belonging to the bank, the possession of respondent Weems, as re- 
ceiver, being that of the district court of Harris county. So that if 
we take the law to be as broad as declared by the suprême court of 
Illinois, in the Western Marine é Pire Ins. Case, it is not broad enough 
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to meet the necessities of this case ; for if it is conceded that the CHty 
Bank of Houston, by désignation of the court and by acceptance, be- 
came an officer of the court, and that the funds deposited therein were 
court funds, and that therefore the bank is liable for misconduct in 
misappropriating such funds, as in case of contempt, there is neither 
reason nor authority for considering that each servant or agent of 
the bank also beeame pro hac vice an ofEcer of the court, and there- 
fore amenable to the court, as in case of contempt, for misconduct 
in dealing with the bank funds. 

The conduct of the respondents, as officiais of the Houston City 
Bank, and as trustées of the property and funds of the said bank, 
in securing theraselves at the expense of the creditors and patrons of 
the bank with deeds of trust on the property whieh really gave crédit 
to the bank, and in holding the bank out as solvant so as to draw in 
contiding depositors to furnish the means for the bank to continue 
"kite flying," was reprehensible ; and no doubt, when proved in a 
proper case, will fix the personal liability of thèse respondents for ail 
the losses resulting from their faithless management of the said bank ; 
and the conduct of the respondents in taking the moneys of the re- 
ceivers of the Houston & Texas Central Railway Company after the 
papers were made out to throwthe bank in liquidation, and in turn- 
ing the said moneys into the assets of an insolvent bank, (already 
destituted bythem, to save themselves,) was still more reprehensible. 

This conduct, although reprehensible, and not at ail in keeping 
with the good character of respondents as attempted to be shown in 
the évidence of this case, I am not prepared to hold can be treated as 
in contempt of this court. 

The rule for contempt herein is discharged; but an order is laid 
upon the receivers of the Houston & Texas Central Railway Company 
to institute such légal proceedings as may be necessary to make said 
respondents individually and collectively liable for ail the funds wirong- 
fully obtained from and withheld from said receivers. The costs of 
thèse proceedings for contempt will be taxed and paid in the main 
suit. 

NOTE. 

Cash deposited wîHi a bank es a gênerai deposit ceases to be the property of the de- 
positor, and becomes the property of the bank, creating at once the relationship of 
debtor and creditor. Balbach v. Frelinghuysen, 15 Feii. Rep. G75. 

And so, where one leavea money with another for safe-keeping, with the understand- 
inir, not that the identical money shall be returned to hirn, but a like sum, it is nota 
bailment or spécial deposit, but a gênerai deposit in the nature of a loan. Shoeuiaker 
V. Hitize, (Wis.) 10 N. W. Rep. 86. 

ITpon a spécial deposit a bank is nierely a bailee, and is bound according to the terms 
of the spécial deposit; but ou a gênerai deposit by a clerk of the court, without spé- 
cial agreeiuent, the money becomes the property of the bank, and the depoaitor lias no 
longer any daim on that money ; his claim is on the bank for a like amount of money. 
McLaiu V. Wallace, (Ind.) 6 K. B. Kep. 911. 
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KiB V. TJnited States. 
{OireuU Court, B. Oregm. May 1, 1886.) 

1. AiiASKA— "Indian Countrt." 

Alaska is not "Indian country"in the sensé in ■which that phrase la nsedin 

the intercourse act of 1884 and the Revised Statutes. 

2. SAME— JUBISDICTION OF DISTRICT COURT ThBRBIN. 

The district court of Alaska has jurisdiction, under sections 5339 alnd 5341 
of the Revised Statutes, to try and punish any inhabitant of the district for 
the crime of murder or manslaughter committed by the killing of anyhuman 
being therein; but the law of Oregon deflning the crime of murder or man- 
slaughter, and prescribing the punishment theref or, is not in force in Alaska. 
8. Criminal Law— Erhoneous Sentence. 

The plaintiff in error, being convicted of manslaughter, was sentenced to 

Eunishment therefor under the law of Oregon, instead of the act of 1875, (18 
t. 473,) whereby his imprisonment was authorized for 80 days in excess of 
the punishment allowed by said act. HeTd, that the judgment was erroneous, 
and the same was reversed, with direction to hâve the plaintiff in error sen- 
tenced according to law. 

4. JXJKY PrESUMED to HAVE BEEN IjKGALLT SeLKCTED AND DrAWN. 

It appeared from the record that when the case was called for trial a jury 
came, who were duly impaneled and sworn. Held, that, in the absence of 
anything to the contrary, the presumption is that the jury were selected and 
drawn according to law. 

5. Samb — Sélection and Qualification of Juhors in Alaska. 

Jurors to serve in the district court of Alaska must be selected in theman- 
ner provided in section 3 of the act of June 30, 1879, (21 St. 43,) and hâve the 
qualifications prescribed by the law of Oregon. 

6. Criminal Law — Trial — Présence of the Défendant. 

In the trial of a criminal action involving corporal punishment, the record 
should show that the défendant was présent; but it is suABcient if his prés- 
ence may be inferred from the whole record, without being explicitly stated 
at every stage of the procédure. 

Error to District Court of Alaska. 
Alfred S. Frank, for plaintiff in error. 
Lewis L. Me Arthur, for défendant in error. 

Deadt, J. This is a writ of error to the district court of Alaska, 
sitting at Sitka. The writ was allowed by the circuit judge, pursuant 
to section 7 of the act of May 7, 1884, concerning "a civil govern- 
ment for Alaska," (23 St. 24,) which provides: 

"Writs of error in criminal cases shall issue to the said district court from 
the United States circuit court for the district of Oregon, in the cases pro- 
vided in chapter 176 of the Laws of 1879; and the jurisdiction thereby con- 
ferred on the circuit court is hereby given to the circuit court of Oregon." 

The "Laws of 1879" hère referred to is the act of March 3 of that 
year, (20 St. 354,) which gives the circuit court foreach judicial dis- 
trict jurisdiction of writs of error in criminal cases tried before the 
district court, where the sentence is imprisonment or fine not exceed- 
ing $300. 

It appears from the record that on May 28, 1885, the plaintiff in 
error, Charles Kie, was indioted by a grand jury of the district court 
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of Alaska, sittihg at Bitka, for the crime of murder, alleged to bave 
been committed about September 1, 1884, by stabbing a woman named 
Nancy, from which stabbing she then and there died. Kie demurred 
to the indictment, but the demurrer wasoverruled by the court; and 
afterwards, on a trial on the plea of "not guilty," he was by the jury 
convicted of the crime of manslaughter, and sentenced by the court 
to imprisonment for a term of 10 years and iined $100. 

There is no formai bill of exceptions in the record, but it contains 
a statement of certain évidence given to the jury on the trial, which, 
by the argument of counsel, is so far to hâve the effect of a bill of ex- 
ceptions. From this it appears that the killing took place at the town 
of Juneau, situate on or near Takoo inlet, and distant about 80 miles 
north by eaat in an air Une from Sitka, and at the date thereof the 
plaintif in error was living in and belonged to a village of Alaskan 
aborigines near by ; that the deceased, Nancy, was also an aboriginal 
Alaskan living with Kie as his wife, and that said Nancy was guilty 
of adultery, for which cause Kie killed her, as alleged in the indict- 
ment, he being permitted and authorized to do so by the laws and 
customs ot the people of said village time out of mind, as a punishment 
for her misconduct; that on the close of the testimony a motion was 
made for the diseharge of the défendant on the ground that, under sec- 
tions 2145 and 2146 of the Eevised Statutes, the court had no juris- 
diction of the défendant, which motion was denied ; and that af ter the 
verdict was received a motion was made to set aside the same, and 
discharge the défendant, on the same ground, which was also denied, 
to which rulings of the court the défendant then and there excepted. 

The foUowingare the errors assigned: 

"(1) The record does not show that the plaintilï in error was présent at 
the trial, or wlien sentence was pronounced on liim. (2) No mode of select- 
ing a jury is provided by the organic act. (3) ïhe court had no jùrisdiction 
to try the cause, and the judgrnent rendered is void." 

The last assignment will be considered first. It is based on the 
assumption that Alaska is "Indian country," within the meaning of 
that phrase as used in the Eevised Statutes, and section 2146 thereof, 
which in efïect prevents the courts of the United States from taking 
cognizance of any crime committed by one Indian against the per- 
Bon or property of another, in the Indian country. - 

In U. S. V. Seveloff, 2 Sawy. 311, I held that Alaska was not "In- 
dian country" in the conventional sensé of the term; that because a 
country is owned or inhabited, in whole or in part, by Indians or 
aborigines, it is not therefore "Indian country" within the meaning 
of that phrase, as used in the interconrse act of 1834 or the Eevised 
Statutes. This ruling was foUowed and affirmed in the cases of In 
re Carr, 3 Sawy. 317; Waters v. Campbell, 4 Sawy. 121; and U. S. 
v. Sf.ephens, 8 Sawy. 117; S. C. 12 Fed. Eep. 52; and again fol- 
lowed and vindicated in the court below, in an able opinion by Dis- 
trict Judge MoAllistbe. 7 W.C. E. 6. The Seveloff Case was de- 
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cided in Deoember, 1872; andonMarch 3, 1873, congress apparently 

gave its sanction to the theory of that case (17 St. 530) by amend- 
ing section 1 of the Alaska act of 1868 (15 St. 240) so as to extend 
over the country sections 20 and 21 of the intercourse act of 1834, 
prohibiting the introduction and disposition of spirituous liquors 
therein. As it rests with congress to say whether a district of coun- 
try shall be considered "Indian country," so far as the intereourse 
between the aborigines thereof and other persons is concerned, this 
législation, in my judgment, by at least a reasonable, if not a neces- 
sary, implication, is équivalent to a déclaration that Alaska is not 
to be considered "Indian country," only so far as concerns the intro- 
duction and disposition of spirituous liquors therein. 

Nor is this conclusion contrary to the ruling in Baies v. Clark, 95 
U. S. 204, or Ex parte Croiv Dog, 109 U. S. 556, S. G. 3 Sup. Ct. 
Eep. 396, in the former of which Mr. Justice Miller said "that ail 
the country described by the act of 1834 as Indian country remains 
•Indian country' so long as the Indians retain their original title to 
the soil, and ceases to be Indian country whenever they lose that 
title, in the absence of any différent provision by treaty or act of 
congress;" and in the latter of which Mr, Justice Matthews gives 
the above paragraph from Bâtes v. Clark, and adds : 

"In our opinion, that définition now applies to ail the country to which 
the Indian title has not been extinguished, within the limits of the United 
States, even when not within a réservation expnssly set apart fortheexclu- 
sive occupancy of Indians, although much of it has been acquired since the 
passage of the act of 1834, and notwithstanding the formai définition in that 
act has been dropped from the statutes." 

The conclusion is not in conflict with the ruling in Bâtes v. Clark, 
because, as we hâve seen, Alaska was not described or included in 
the act of 1834, the same being at the time foreign territory, and for 
the further reason that, if it had been, congress has since made 
spécial and différent provision concerning the intercourse therein be- 
tween the aborigines and others. 

Nor do I think it is in conflict with the ruling in Ex parte Crow 
Dog, rightîy understood. True,-it is said in the opinion in the later 
case that the phrase may and does include territory acquired since 
the date of the act of 1834, and therefore not described in it. But 
the case then before the court arose in Dakota, a territory acquired 
from France in 1803, while the anomalous condition of Alaska was 
not probably considered by the court, or the language in question 
used with référence to it; but rather to the similar and contiguous 
territory acquired from Mexico in 1848, as New Mexico, Arizona, 
Nevada, Utah, and Western Colorado, which thereupon, in the lan- 
gnage of section 1 of the act of 1834, (4 St. 729,) defining ordescrib- 
ing the Indian country, became and were inclnded in "that part of 
the United States west of the Mississippi and not within the states 
of Missouri and Louisiana." 
v.27F.no.4— 23 
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Nor is it at ail probable that the aborigines of Alaska can or will be 

considered as dépendent or donaestic nations, or people having any title 
to the soi! of the country, to be extingnished by the United States, as 
were the Indian tribes north and west of the Ohio river. The country 
was purchased from Kussia in 1867. By article 2 of the treaty of 
purchaae (Pub. Treat. 672) it is declared that "the cession of ter- 
ritory and dominion" thereby made, shall inelude "the right of prop- 
erty in ail public lots and squares, vacant lands, and ail public build- 
ings, fortifications, barracks, and other édifices which are not private 
individual property." Article 3 provides that such of "the inhabit- 
ants of the ceded territory" as "prefer to remain" therein, "with the 
exception of the uncivilized native tribes, shall be admitted to ail the 
rights, advantages, and immunities of citizens of the United States, 
and shall be maintained and protected in the free enioyment of their 
liberty, property, and religion. The uncivilized tribes will be sub- 
ject to such lawB and régulations as the United States may from 
time to time adopt in regard to aboriginal tribes of that country." 
And article 6 déclares such cession "to be free and unincumbered by 
any réservations, privilèges, franchises, grants, or possessions * * » 
by any parties, except merely private individual property holders: 
and the cession hereby made conveys ail the rights, franchises, and 
privilèges now belonging to Russia in said territory or dominion, and 
appurtenances thereto." 

At the date of this cession Eussia owned this country as com- 
pletely as it now does the opposite Asiatie shore ; and the right of 
the inhabitants in and to the use of the soil was such, and only such, 
as it saw proper to acknowledge or concède to them. The United 
States took the country on the same footing, agreeing to respect the 
private property of individuals, and to make such régulations con- 
eerning the uncivilized natives, including, of course, their occupation 
of the soil, as it might deem best. Accordingly, congress, by the 
passage of the Alaska act of 1884, bas provided a government for 
the country without any réservation or qualification as to the per- 
sons or classes of the inhabitants over and upon whom it shall hâve 
jurisdiction and authority. By tbis act (section 8) the laws of the 
United States relating to mining claims are extended over Alaska, 
and it is made a land-disfcrict, with a register and receiver to take 
proof of the location and make sale of such claims. A commission 
is also provided for, (section 12,) "to examine into and report upon 
the condition of the Indians residing in said territory; what lands, if 
any, should be reserved for their use; what provision shall be made 
for their éducation; what rights by occupation of settlers should be 
recognized; and ail other facts that may be necèssary to enable con- 
gress to détermine what limitations or conditions should be imposed 
when the land laws of the United States shall be extended to said 
district." And the unorganized Alaska act of July 27, 1868, (chap- 
ter 3, tit. 23, Eev. St.; 15 St. 240,) is also continued in force except 
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as modified by the aet of 1884-, (section 14 ;) and "the importation, 
manufacture, and sale of intoxicating liquors in said district, except for 
médicinal, meclianical, and scientific purposes," is thereby prohibited 
under the penalfcies prescribed in section 4 of the act of 1868, (sec- 
tion 1955, Eev. St.,) "for the importation of distilled spirits." How 
far this provision repeals or modifies said section 4, and the act of 
1870, supra, amending section 1 of the act of 1868, so as to extend 
over Alaska sections 20 and 21 of the intercourse act of 1834, it is 
not now material to eonsider; for, admitting that the latter act dis- 
places or modifies the former one, it is equally manifest from the pas- 
sage of the same that congress does not regard Alaska as being 
within the purview of the law governing the "Indian country," and 
therefore it is necessary to make spécial provision concerning the 
introduction and disposition of spirituous liquors therein; or that, 
from the fact of making such spécial provision, it is évident that con- 
gress intended to exclude the act of 1834, as a whole, therefrom. 
And as to the state of law on this subjeot, before this last enactment, 
see U. S. V. Stephens, 8 Sawy. 116; S. G. 12 Fed. Eep. 52. 

The people living in the village where this homicide was committed 
are a tribe or clan of the Thlinkets, a race of marine nomads that 
inhabit the coast from Mount St. Elias to the southern boundary bf 
Alaska. They dwell in permanent villages during the winter, and 
wander about during the summer in search of food which is derived 
principally from the water. Petroff's Alaska, 165 et seq. In the dis- 
position of the soil congress will doubtless make such provision for 
them, and the possession of their villages, as it may deem just and 
expédient. But for the discovery of gold in the vicinity no civilized 
man would ever be tempted to seriously interfère with or contest the 
right to such possession. And in such event it may be found best to 
provide that, for minor offenses peculiar to their social life and con- 
dition, the members of thèse tribes shall only be tried and punished 
by their own laws or customs, where they hâve any. Yet, if it is in- 
tended to impart to this people the éléments of our civilization, as 
indicated by section 12 of the act of 1884, they must be first made 
Bubject to the law which conserves and maintains it, and not be al- 
lowed to practice with impunity such acts of barbarity as are involved 
in the charge against this plaintilï in error. But for the all-permeat- 
ing and ever-present and persuasive power of the law, the progress 
of civilization among the most advanced people would be seriously ' 
and constantly retarded, if not checked, by the downward and back- 
ward tendency of the mass, who cannot, without this potent agency, 
be educated and maintained in the necessary habit of self-restraint 
and justice to others. However this may be, in my judgment, as the 
law applicable to the subject now is, Alaska is not "Indian country," 
in the conventional sensé in which that phrase is used in the act of 1834 
and the Eevised Statutes. 

Yet I regard this judgment as erroneous and void, not for want of 
jurisdietion in the court to hear and détermine the case, but because 



356 FEDERAL BEPOBIEB. 

the sentence îs în excess of the power of the court to impose. Sec- 
tion 3 of the act of 1884 provides for a district court for the district 
of Alaska, "with the civil and criminal jurisdiction" of a district and 
circuit court of the United States; and section 7 déclares that "the 
gênerai laws of the state of Oregon" then in force shall "be the law 
in said district, so far as the same may be applicable and not in con- 
ilict with the provisions" of that act, or "the laws of the United 
States." So far as the laws of the United States prescribe the juris- 
diction of the district and circuit courts, or the method of their pro- 
cédure, or define a crime and prescribe its punishment, the Alaska 
court is governed by them, and when thèse are silent, or make no 
provision on the subject, resort must be had to the laws of Oregon so 
far as they are applicable. 

The défendant was indicted for the crime of murder under section 
506 of the Criminal Code of Oregon, whieh defines the crime of mur- 
der in the first degree; and, being found guilty of manslaughter, was 
sentenced, under section 518 thereof, to imprisonment for 10 years, 
and to pay a fine of $100; and, in pursuance of section 209 of said 
Code, to be also imprisoned until said fine is paid, not exceeding one 
day for every two dollars thereof. But section 5339 of the Eevised 
Statutes provides for the punishment of "every person who commits 
murder" in "any district of country under the exclusive jurisdiction 
of the United States." Section 5341 of the same prescribes what kill- 
ing in euch a district constitutes manslaughter; and by section 1 of 
the act of Maroh 3, 1875, (18 St. 473,) it is provided that "a person 
convicted of manslaughter in any court of the United States" shall 
be punished by imprisonment not exceeding 10 years and a fine not 
exceeding $1,000. Now, Alaska is, and bas been since 1867, "a dis- 
trict of country under the exclusive jurisdiction of the United States." 
Therefore, thèse statutory provisions concerning the commission and 
punishment of murder and manslaughter are in force therein, and 
necessarily exclude the opération or application there of any law of 
Oregon on thèse subjects. 

In 1879 Kot-ko-wat, and in 1882 Ki-ta-tah, both aborigines of Al- 
aska, were tried and convicted in this court, nnder the statute for 
murder committed in Alaska, and were punished with death. 

No law of Oregon is to hâve effect in Alaska if it is in conflict 
with a law of the United States. There is such a conflict, within 
*the meaning of the statute, not only when thèse laws contain différent 
provisions on the same subject, but when they contain similar or 
identical ones. In the latter case it is the law of congress that ap- 
plies, and not that of the state. In this case the proceeding, though 
professedly had under the Oregon statute, was, in contemplation of 
law, taken under the statute of the United States, and conforms suf- 
ficiently thereto, except in the matter of the sentence. 

The United States statute (section 5296, Eev. St.) provides that 
in case any person is sentenced to pay a fine, and bas been impris- 
oned 30 days solely for the non-payment thereof, he shall be dis- 
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charged on showîng his inability to pay the same. But by the sen- 
tence in this case the plaintiff in error, after serving bis sentence of 
imprisonment, is to be confined 50 days longer for the non-payment 
of the fine of $100, or one day for each $2thereof, without référence 
to his ability to discharge the same. And so the sentence, in effect, 
authorizes his imprisonment for 20 days longer than the law allows ; 
and for this error the judgment is reversed, aud the cause remanded, 
■with directions to the district court to cause the plaintiff in error to 
be brought before it, to receive such sentence as the law warrants, 
and the court may deem proper. 

This makes it unnecessary to consider the other assignments of er- 
ror on this writ. But as they go to the validity of the proceeding 
anterior to the judgment, the case may be brought hère again for re- 
view if they are not now disposed of. 

As to the second assignment of error very little need be said. The 
act of June 30, 1879, (21 St. 43,) makes provision for the sélection 
and drawing of jurors in the national courts, and the district court of 
Alaska should conform to it. There is nothing in the record in this 
case to show that it did not, and the presumption is that it did. No 
objection appears to hâve been taken to the sélection or drawing of 
the jury. The record simply states, in the usual way, when the case 
was called for trial, a jury came, and was duly impaneled and sworn. 

But the question of who is qualified to serve as a juror in the dis- 
trict court of Alaska must be answered by the law of Oregon. Sec- 
tion 800 of the Eevised Statutes, which déclares that jurors in the 
national courts shall hâve the qualifications prescribed by the law of 
the state in which they sit, cannot apply, for there is no law of Alaska 
on the subject, unless it be the law of Oregon; and in either case it 
follows that the qualification of jurors in Alaska, and the liability of 
persons to serve as such, must be determined by a référence to this 
law. Sections 918, 919, and 920 of the Code of Civil Procédure con- 
tain the law of this state on the subject. They provide that a per- 
son is not compétent to be a juror unless he is (1) a citizen of the 
United States ; (2) a white maie inhabitant of the county for the year 
before heis called; (3) over 21yearsof âge; and (4) in the possession 
of his natural faculties. 

Who are citizens of the United States in Alaska, under article 
3 of the treaty of 1867, may be a difficult question to détermine. 
The treaty furnishes the law, but the difficulty, if any, will arise in 
the application of it. Under the treatj^, the inhabitants of Alaska at 
that date who did not return to Eussia within three years thereafter 
became citizens of the United States, excepting members of the un- 
eivilized tribes. The word "white" in the second clause is no longer 
regarded as the law of the state ; and is expressly displaced, so far as 
the courts of the United States are concerned, by the proviso to sec- 
tion 2 of the act of 1879, supra. The words "county in which he is 
returned," in the same clause, must be held inapplicable to Alaska, 
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where there are no countîes, and their place supplied by the word 
"district." The following sections of the Code, providing for the sé- 
lection of jurors and the formation of a jury-Iist by the county court 
from the assessment roll are of course inapplicable, as there are 
neither county courts nor assessment rolls in Alaska. And, besides, 
the act of 1879 prescribes another mode for selecting jurors. 

The first assignment of error must also be allowed. It appears 
from the record that the plaintiflf in error, who was in close custody, 
was brought into court on May 22, 1885, and arraigned, when bis 
trial was set for June Ist. On that day, and ail subséquent days of 
the trial, down to and including the sentence, June 8th, the record 
only shows that the parties came by their attorneys. In case of a 
felony, or where corporal punishment is involved, the défendant must 
be présent during the trial and at the sentence; and the record should 
show this. But it is sufficient if his présence may be inferred from 
the same, and it need not be explicitly so stated at each stage of the 
procédure. Stephens v. People, 19 N. Y. 549; Wharfc. Crim. PI. & 
Pr. §§ 540, 875 ; State v. Cartwright, 10 Or. 193. But it would bea 
strained and unreasonable inference to say that Kie was présent dur- 
ing this trial, and at the sentence, simply because he appears to hâve 
been présent at the arraignment some days before; and particularly 
when the record states explicitly that the parties appeared by their 
attorneys each day during the trial, and at the sentence, from which 
it may rather be inferred that the plaintifif in error did not appear 
otlierwise. But from the admission of counsel on the argument, it.is 
morally certain that Kie was présent during the trial, and that the 
failure of the record to show the façt is a mère misprision of the clerk, 
and therefore the district court will not be directed to set aside the 
verdict and grant a new trial, but only to allow the plaintiS in error 
to move therefor on that ground; and if, on the hearing of the same, 
it does not satisfaetorily appear from the évidence submitted ttiere- 
with that he was présent, to grant the same ; but otherwise to deny 
the motion, and give judgment against him according to the act of 
1875. 



Celluloïd Manuf'g Co. v. Comstock & Chenet Co.* 

{Circuit Court, D. Conneeiieut. April 24, 1886.) 

1. Patents for Inventions — "What is Patentable. 

It has always been the law that a patentable invention, although new and 
useful, must be the resuit of something more than and différent from mechan- 
ical skill. 

2. Same— Invention— Utilitv and Koveltt as Evidence cf. 

,The existence of novelty and utility in a pateuted thing has been potent in 

'Edlted by Charles C. Linthicum, Esq., of the Chicago bar.' 
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the détermination of the question of its patentability. MeCormiak v. 8eymov/r, 
8 Blatchf. 340; Furbush v. Gook, 2 Fisher, 288; MiddUion Tool Uo.y. Judd, 8 
Fisher, 141. 

8. Same — Invention — Evidence Indbpendbnt of TJtilitt and Novsx.tt hoyt 
Kbquirbd. 

The décision in HottisterY. Benedict & Burnham Manufg Go., 113 TJ. S. 69, S. 
C. 5 Sup. Ct. Rep. 717, makes indépendant évidence of the existence of inven- 
tive slîill, apart from inferences of such existence which may be drawn from 
novelty and utility, to be of greater importance than has Deen understood 
' heretofore. 

4. Same— Hyatt Patent— Celluloïd Covbring for Piano Keys. 

The question of patentability in Hyatt's invention again considered, and tho 
patent sustained. 

5. Same — Hyatt's Invention. 

There was the créative faculty of invention in l'he abandonment of the in- 
effectuai and mechanical attempt to make single celluloid keys in imitation 
of ivory single keys, and in the conception of the idea of covering a whole 
key board with a single celluloid sheet. 

6. Same— Practice— SuspBNDiNG Acoounting. 

The patent in suit having been declared void for want of noveltjr by another 
court, {Celluloid Manufg Go. v. Tower, 26 Fed. Rep. 451,) from which décision 
a notice of appeal to the suprême court had been given, a stay of the account- 
ing was asked in this case; but as the facts in this case had features not brought 
out in the other case, KM,, that there was no adéquate reason for a stay of the 
accounting. 

Motion for Kehearing, The former opinion was rendered July 31, 
1884, and is reported in 21 Fed. Eep. 313. The important ground 
of the motion was that since the date of the former opinion the su- 
prême court of the United States had, by judicial authority, in Hol- 
lister V. Benedict de Burnham Manufg Co., 113 U. S. 59, S. C. 6 Sup. 
Ct. Eep. 717, and Thompson v. Boisselier, 114 U. S. 1, S. C. 5 Sup.€t. 
Eep. 1042, so far changed the law of the land governing reissues as 
that the claimed invention purported to hâve been secured by the 
letters patent in suit is excluded from claims to patentability. 

John K. Beach and John S. Beach, for the motion. 

Frederick H. Betts, against the motion. 

Shipman, J. This is an application by the défendant in the above- 
entitled case for a reheaiing. The hearing upon the application was 
considered to be practicallya rehearingor reargument of the question 
of patentability. The facts were substantially stated in the opinion 
of the court in 21 Fed. Eep. 313. The important ground for a re- 
hearing is stated in the application as follo-ws: "That since said in- 
terlocutory order and decree was passed the law of the land govern- 
ing the question of patentability of inventions has been so far 
changed, under the judicial authority of the suprême court of the 
United States, as that the claimed invention purported to hâve been 
secured by the letters patent in suit is excluded from claims to patent- 
ability. 

The opinion of this court was rendered July 31, 1884. The décis- 
ions of the suprême court to which référence is made are Hollisterv. 
Benedict é Burnham Manufg Co., 113 U. S. 59, S. C. 5 Sup. Ct. 
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Eep. 717, and Thompson v. Boîsselier, 114 U. S. 1, S. C. 5 Sup. Ct. 
Eep. 1042. The first of thèse cases was decided January 5, 1885. 

The following sentences from the former opinion of this court 
etate the point in controversy with sufiScient clearness : 

"The invention did not consist in the substitution of celluloïd for ivory, 
whereby a réduction in the price of keys was caused, but It consisted in the 
fact that, by the use of celluloïd, there was practically furnished a new and 
useful mode of constructing key-boards, viz., by cementing to the board a 
single sheet of the veneer, iiistead of by gluing a large nuinber of separate 
pièces of ivory, which must each be matched and separately fastened to the 
wood. ïhis new method of construction was impracticable with ivory, or 
■with any material which was known before celluloïd was manufactured, and 
it required invention to flnd out and demonstrate that key-boards could be 
manufactured so as to be a commercial article by covering their upper sur- 
faces with a single slieet of a ipaterial which would raake an attractive and 
permanent coati ng for the wooden keys, because froiu the fact that celluloïd 
oxisted it by no means foUowed that a key-board could be sufflciently and 
suecessfully covered with it." 

The single point now in the case is this: In view of the récent 
judieial statements of the requisites necessary to cause a new and 
useful improvement to be a patentable invention, as contrasted with 
the method of reasoning by which judges were formerly accustomed 
to pass upon the question of the présence of inventive skill, was the 
décision of the court in f avor of patentability correct ? It has alwaya 
been the law that a patentable invention, although new and useful, 
must be the resuit of something more than and différent from meehan- 
ical skill; but the existence of novelty andutility in a patented thing 
was potent in the détermination of the question of its patentability. 
This is clearly shown in the well-known charges to the jury of Mr. 
Justice Nelson in McCm-mick v. Seymour, 2 Blatchf. 240, aud of Mr. 
Justice CuRTis in Furhush v. Cook, 2 Fisher, 288. Judge William 
D. Shipman in Middletmvn Tool Co. v. Jndd, 3 Fisher, 141, expressed 
the views which judges were wont to entertain in regard to the rigor 
with which courts should search for the présence of inventive genius 
as follows : "Whenever a change or device is new and accomplishes 
bénéficiai results, courts look with favor upon it. The law in such 
cases has no nice standard by which to gauge the degree of mental 
power or inventive genius brought into play in originating the new 
déviées." In Hollister v. Benedict de Bitrnham Mamif'g Co. the court 
was called upon to consider an improvement which was admitted to 
be novel, and to be of superior utility, and which was not a slight 
advance in the art, but which was yet held to involve "only the exer- 
cise of the ordinary faculties of reasoningupon the materials supplied 
by a spécial knowledge," and not,to be the "créative work" of the 
"inventive faculty." The facts which were apparent in the record 
of the case, and which are disclosed in the opinion, as well as the 
vivid language of Mr. Justice Matthews, who spoke for the court, 
make the décision a very significant one; for the stamp which the 
internai revenue department caused to be used was a marked im- 
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provement upon its predecessor, remedied a serious evil, and was re- 
garded by the department with great satisfaction. It must be seen 
that this décision makes independent évidence of the existence of in- 
ventive skill, apart from inferences of such existence whieh may be 
drawn from novelty and utility, to be of greater importance than bas 
been understood beretofore. 

Ttie facts in the case fully justify the finding of novelty and utility. 
The facts upon the question of invention are thèse: While the idea 
of a continuons ivory key-board has been attempted, it was practically 
and commercially a failure. Celluloid for single keys had been sug- 
gested and attempted, and was a failure. A continuons covering for 
a key-board would probably diminish the expense of production. 
Hyatt had unsuccessfully tried celluloid strips for single keys. He 
abandoned that idea, and got the idea of using a single sheet of cel- 
luloid, and waited until he had suceeeded in satisfactorily making 
thin sheets. This manufacture of thin sheets was a very important 
step in the art, and caused celluloid to be capable of a new variety of 
uses. He then applied thèse sheets, having the capacities of hard- 
ness, smoothness, susceptibility of polish, and uniformity of color, to 
a piano key-board. On the one hand, the argument is that the in- 
ventive, the créative, idea — the genius — of the inventer consisted in 
the conception that the use of a whole sheet of celluloid would over- 
come the difficulties which attended the use of single strips, and would 
make a key-board equal to and cheaper than one made of ivory strips, 
and that subséquent experiment successfully embodied and carried 
into effect the idea. Polished sheets and varions kinds of cernent 
were tried and abandoned, and finally the sheet which is now in use 
was found to be adapted to the necessities of the work. On the other 
hand, it is said that a continuous veneer of a blank key-board was 
not a néw idea; that it had been accomplished ; and that when the 
new thin sheets of celluloid had been produced the idea of applying 
the sheet, and the application of it to a key-board, was mereiy the 
"display of the expected skill of the calling." To produce the sheet 
required invention, but the application of the sheets as a substitute 
for ivory was the work of the mechanic. 

• While the mind may hesitate whether one or the other line of ar- 
gument preponderates, I think that there was the créative faculty of 
invention in the abandonment of the ineffectuai and mechanical at- 
tempt to make single culluloid keys, in imitation of ivory single keys, 
and in the conception of the idea of covering a whole key-board with 
a single celluloid sheet, — an idea which, when embodied, turned into 
comrhercial success what had previously been only an unsuccessful 
theory in regard to a similar use of ivory. It is urged by the défend- 
ant that inasmuch as the circuit court for the district of Massachu- 
setts in the case of the Plaintiff y. Tower, 26 Fed. Rep. 451, had de- 
eided the plaintiff's patent to be void for want of patentability, and 
the plaintiff has given notice of an appeal to the suprême court, it 
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■would be proper to suspend the accounting în this case tmtil the 

Tower Case shall hâve been tried. Upon the facts as detailed in the 
opinion of the court the décision of the Tower Case was right. The 
facts in this case hâve features which were net apparently brooght 
eut in that case. Therefore I think that there is no adéquate reason 
for a stay of the accounting. 
The motion for rehearing is denied. 



Nbtv Yobk Belting & Packing Co. v. Magowan and others.* 
(Circuit Court, D. New Jersey. February 18, 1886.) 

1. Patents for Inventions. 

Letters patent No. 86,296, of January 36, 1869, to the New York Belting & 
Packing Company, as assignée of Dennis C. Gately, for improved vulcanized 
rubber packing, sustained, and held infringed. 
8. Samk — Distinction bbtween Invention and Mechanical Skili,. 

The line between invention and mechanical skill is not always clearly drawn. 
Invention indicates genius and the production of a new idea. Mechanical 
skill is applied to an idea, and suggests how it may be modifled and made more 
practical. 
8. Same— ExTENsrvB Adoption of Device, Evidence op Invention. 

The fact that the patented device went at once into such extensive publie 
use as almost to supersede older devices is pregnant évidence of novelty, 
value, and usefulness, and accounts for the défendants' iafringement. 

On Bill, etc. 

Turner, Lee é McClure, for complainant. 

F. E. Lowthorp, Jr., for défendants. 

Nixon, J. Letters patent No. 86,296, for "improved vnlcanîzed 
rubber packing," were granted to the complainant corporation, as 
assignée of Dennis C. Gately, on January 26, 1869, and this suit is 
brought to rccover profits and damages for their infringement. 

The answer of the défendants (1) dénies infringement ; (2) allèges 
that Gately was not the original and iirst inventer of the thing pat- 
ented; and (3) claims that the letters patent are void, {a) because 
the single claim is too broad, covering more than Gately invented; 
{h) because the spécifications fail to sufiiciently distinguish between 
what was novel and what was old in the art; {c) because, in view of 
the state of the art at the date of the issue of the patent, no invention 
is exhibited and shown. 

The défense of non-infringement was not well taken, not being sus- 
tained by the évidence. The packing manufactured by the défend- 
ants in 1882 and 188é were exhibited. The first was an exact 
counterpart of the complainant's producfc under its patent, and the 
second was a feeble attempt at évasion, by having only the central 

•Edited by Charles C. Linthioum, Esq., of the Chicago bar. 
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part of the inner surface of the canvass, next to the piston-rod, eut 
Lias. 

The other défenses, which may be fairly grouped under the single 
allégation of want of patentability of the invention, in view of the 
state of the art, hâve caused more diiBculty, and required more 
careful examination. In the spécifications of the patent the inventer 
states that his invention relates to packing of the kind for which let- 
ters patent v/eve issued to Charles McBurney on June 28, 1859; that 
the defect of the McBurney invention was that the packing was not 
suffieiently elastic to maintain a tight joint between it and the piston, 
and that he has secured this greater elasticity by "forming the pack- 
ing with a backing of pure vulcanized rubber, * * * which may 
be covered and protected by a atrip of canvas or other suitable fab- 
ric." He claims that when a packing thus formed is placed in the 
stuffing-box and around the piston, and the follower is screwed down, 
80 as to compress the packing, the rubber strip -will also be com- 
pressed and forced against the sides of the stuffing-box, and, as it 
cannot expand in the direction of the follower, it acts as a spring to 
hold the packing against the piston-rod, and to prevent leakage, com- 
pensating for any slight wear in the packing, and making a tight 
joint between the rod and the packing. 

The claim of the patent is : 

"The combination with the packing, such as herein specified, of an elastic 
backing or cushion of vulcanized India rubber, substantially as and for the 
purposes set forth." 

It is quite clear from thèse spécifications that the patentée oon- 
eeived that he had remedied the defects, and made an improvement 
upon the then existing McBurney patent. Turning to that patent, 
we find that it was granted on June 29, 1859, for an "improvement 
in packing for stufiSng-boxes of pistons." It was claimed by the in- 
ventor to be a durable substitute for the hempen packing before em- 
ployed in stuffing-boxes, — more easily adjusted to produce a uni- 
form pressure upon ail sides of the piston-rod, — but in practical use 
it fell short of accomplishing what the patentée claimed for it. Fré- 
quent complaints came from the purchasers to the manufacturers 
that it was too stiff and rigid, and was not compressible enough to 
make a tight joint in the stuffing-box. Gately, the patentée, who 
was the superintendent of the complainant corporation, set himself 
to the task of overcoming the defects. He made several experiments, 
and the resuit was the patent on which the suit is brought. He added 
to the McBurney packing the elastic backing or cushion of vulcan- 
ized India rubber, which not only rendered the whole more compact 
and more elastic, but, being compressed between the follower and the 
sides of the stuffing-box, acted as a spring to hold the packing con- 
tinuously against the piston-rod, thus making a tight joint, which 
had not been attained under the McBurney invention, and was not 
shown lo bave been so well accomplished under any other patent. 
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Whether a thing devised is due to the genius of an inventer, or to 
the meebanical skill of a workman, is often a difiBcult question, to 
détermine. The line between them is not always clearJy drawn. In- 
vention indicates genius and the production of a new idea. Mechan- 
ical skill is applied to an old idea, and suggests how it may be mod- 
ified and made more practical; and, according to Smith v. Nichols, 
21 Wall 112, such mère modification is not patentable unless some 
new and useful resuit is secured. 

The complainant's patent is nearly on the line dividing invention 
from meebanical skill; but, after carefully comparing it with the ex- 
hibits which are put in to show anticipation and its lack of patenta- 
bility, I am of the opinion that the combination reveals invention, 
not so much because the packing is more elastic by reason of the 
addition of pure hard rubber, but because the patent discloses a new 
and better method of obtaining a tight joint between the packing and. 
the piston-rod than bas been obtained by any other combination of 
éléments, new or old. It is a fact not to be overlooked, and bas much 
weight, that the product manufactured under it went at once into 
«uch extensive public use as almost to supersede ail packing made 
under other methods. Such a fact is pregnant évidence of its nov- 
elty, value, and usefulness, and accounts for the défendants' infringe- 
ment. 

Let a decree be entered iu favor of the complainant, and foi an ac- 
count. 



Wetherell V. Keith and others.* 

{Circuit Court, K D. Illinois. 1886.) 

1. Patents fok Inventions — Evidence op Priok Use. 

In order to defeat a patent on the ground of prior use, such use must be es- 
tablished beyond reasonable doubt. Oqffln v. Ogden, 18 Wall. 120; Waahbum 
& Moen Manufg Go. v. Haish, 4 Fed. Re'p. 900. 

8. S AME. 

Where a witness testlfled to his use of a patented invention 16 years bef or« 
the time when he testiiied, and that he employed some 10 persons in its man- 
ufacture, and yet could not tell the names of any of Buch persons, lield, that 
his testimony failed to make out a défense. 
8. Samb. 

Two witnesses testifled in 1884 to seeing the jjatented device in use in 1864, 
but their testimony was indeflnite, and contradicted in many important par- 
ticulars, and none of the alleged prior déviées were produced. Held, insuf- 
flcient to defeat the patent. 
4. Same — Cabpenteb Patent No. 116,411 — Hoop-Skihts. 

This patent sustained over the alleged prior use by Max Schwab, at Ottawa, 
minois, and that seen by Bobei>t Q. Lester and August Seligmaa. in 1U64. 

Merriam é Whipple, for complainant. 

'Edited by Chazles C. Lintbicum, £sq., of tbe Chicago bar. 
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Moses, Newman é Reed, for défendants. 

Blodgett, J. This is a bill for an injunctîon and aooountîng by 
reaaon of the alleged infringement of ïetters Patent No. 116,411, 
granted June 27, 1871, to Charles G. Carpenter, for "an improve- 
ment in hoop-skirts," and duly assigned to complainant. The de- 
vice covered by the patent is probably best described by the patentée 
himself in his spécifications. He says : 

"My invention is an iinpiovenient upon the skirt patented by Samuel Peb- 
erdy, November 30, 1858, in which the hoop or skirt is continuons, and is 
wounrt spirally from the top to the bottom of the skirt; and also upon the 
hoop-skirt patented by William H. Towers, November 17, 1868, having an 
upper and a lovver nest of hoops and an intervening space; and my said im- 
provement consists in formingthe lower nest of the skirt of the same wire 
which crosses spirally the space betvveen ths npper and lower nests, and 
unités the two nests together; also in foiming the lower portion of the bustle, 
and front guaras or fenders for the knees, by a séries of wires attached to 
and atarting from the front of the waistband, and pasiiing spirally around 
both sides of the skirt, interlacing with each at the bustle, and terrninating 
at the front of the waistband; liy which improveraents the foUowing, among 
other désirable ad vantages, are obtained, viz.: eeonomy in the manufacture 
Qftlie skirt; increased stiffness and supporting power by the interlacing at 
the baek, near the top or waist; and front guards or fenders to prevent the 
projection of the knees through and into the intervening space; and render- 
ing the skirt more agreeable and convenlent for the wearer. * * * ïhe 
lower skirt or nest of hoops is forined by a single wire, one end of which is 
attached to one end of the front tapes of the bustle, and continuing around 
spirally, parallel with the continuons fonder and bustle wires, leaves the same 
at the front thereof, and forms, by continuous révolutions, the lower nest. 
separate and distinct from the upper, and yet eonnected to it by the same wire 
from which the lower nest is formed, thus obtaining a hoop-skirt having two 
nests, with the intervening wires forming a part of both nests, and holding 
the lower nest from swaying." 

The patent also contains a disclaimer in the following words : 

"I ara aware that one or more bracing hoops, Which extend from a point 

at or near the top of the skirt at the back to a point at or about the height of 

the knees of the wearer in front, hâve been patented by Charles E. Pratt, 

July, 1870, and I thereforedo not claim such bracing hoops as my invention." 

The daims of this patent are as follows: 

"(1) In a hoop-skirt having an upper and a lower nest of hoops, with an in- 
tervening space, the lower or skirt nest thereof formed by the same hoop, 9, 
which passes spirally through the space bet ween the upper and the lower nests, 
and unités the two together without use of separate wires or fastenings, as 
described. (2) The lower portion of the bustle nest and the knee-guards or 
fenders of the lower nest, formed by one and the same séries of wires, 6, 6, 
7, and 8, in the manner described. (3) The bustle and knee-guard wires 
crossed and interlaced at the back, for the purpose of increasing the strength 
and supporting power of the skirt at the back, as described. (4) In a hoop- 
.skirt in which the lower nest is formed of a continuous wire, which also 
unités it with the bustle nest, the combination therewith of the separate wires, 
5, 6, 7, and 8, crossed and interlaced at the bustle or back, and the knee- 
^uards or fenders, g, formed thereby, crossing the front space above the lower 
hoops, as described." 
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The fact of infringement is conceded, and the only défenses set np 
are want of patentable novelty, and the public use for more than two 
years before this patent was applied for. 

The witnesses by whom a prior use is attempted to be shown are 
Max Schwab, Eobert G. Lester, and August Seligman. Schwab states 
that he made skirts constructed like the patent in Ottawa, Illinois, 
about 16 years before the date of bis déposition, his testimony hav- 
ing been taken in December, 1884; that he copied the skirts he so 
made from one he bought of a traveling man. He seems to hâve 
had a small store at Ottawa for about two years, but is unable to fix 
the date when he began and closed the business there, and says he 
employed about 10 persons naaking such hoop-skirt, and yet can give 
the names of none of them. Lester and Seligman testified to seeing 
skirts in the market as early as 1864, but their testimony is indefl- 
nite. No skirts, or patte rns of skirts, or forms on which they were 
made, are produeed; and both witnesses are contradicted in many 
important particulars by persons to whom they referred as being 
connected with them at the time they claimed to hâve seen the skirts 
in question. ïhe proof also shows that both Schwab and Seligman 
are infringing the complainant's patent, and that Lester is in the 
employ of Seligman. The proof also shows that C. C. Carpenter &, 
Co. began the manufacture of hoop-skirts of the structure shown in 
this patent in 1870, and put them quite extensively upon the market; 
and I think it is more than probable that thèse two witnesses are ail 
mistaken as to the time when they first saw thèse skirts on sale, and 
that they did not see them until Carpenter had commenced their 
manufacture, for which he subsequently obtained a patent in apt 
time. 

Upon the whole, then, I come to the conclusion that the défend- 
ants' proof of prior use is not sufficiently clear and certain to estab- 
lish such prior use before the date of Carpenter's invention. The 
rule as laid down in Coffin v. Ogden, 18 Wall. 120, and Washhurn é 
Moen Maniifg Co. v. Haish, 4 Fed. Eep. 900, requires that the fact 
of prior use shall be established beyond reasonable doubt, and I can- 
not say that this is done by the proof in this case. I therefore find 
that the patent is valid, and that the défendants infringe, for which 
the complainant is entitled to damages, and a decree may be pre- 
pared accordingly. 
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BioiNB Sebdee Co. ». JoLiET Wire-Check Eowee Co. (Bill and 

Cross-Bill.)» 

(dreuit Court, N. D. lUinoiê. April 5, 1886.) 

1. Patents for Intentions — Inpringkment mxist bb Provbd. 

In a suit for infringement of the fourth claim of letters patent No. 76,908, 
of February 21, 1868, for a broad-cast seeder, the only proof as to the kind 
of machine made b^ the défendant was the testimony of a witness that the 
défendant was making a seeding-machine with two feeding holea and a disk. 
Held, "this proof does not make even a prima fade case of infringement with- 
out proof showing that the feeding holes and disk in defendant's machine 
perform the same f unction as those covered by the fourth claim of the Floyd 
patent." 

8. SaMB— EqUITT JtIBISDICTION. 

A.S this patent was within about two months of its expiration at the time 
the bill was flled, held, that it was doubtful whether, under the rule in Boot v. 
Raiiway Oo., 105 U. 8. 189, the court had jurisdiction in equity, and the bill 
was therefore dismissed without préjudice to a suit at law. 
8. Same— Bargain— What is Evidence op. 

Where parties had met and disoussed the subject of the purchase by one of 
a patent from the other, but the terms of purchase were not flxed in the Per- 
sonal interview, but were subsequently settled by interchange of letters be- 
tween the parties, held, that thèse letters were the évidence of what the bar- 
gain was. 

4. Same— EsTOPPEL. 

A party who clothes another with the légal title to a patent, and relegates 
to the assignée the question as to who shall hâve the beneflt of the purchase, 
is estopped to complain of fraud because another was not allowed to sharein 
the beneflt of such purchase. 

5. Same- AssioNMBNT op Patent— Convetance by Record Owner Valid. 

Where a party owning the title of record to a patent for over six months 
conveyed it for a valuable considération to a corporation compétent to pur- 
chase and hold it, and whose title was made a matter of record in the patent- 
office, held, that this title could not be attacked for fraud in the assigner to 
the corporation. 

6. Same— Knowledge op Act op Agent Binds Principal. 

S. claimed that a bank had. against instructions, delivered a deed to a pat- 
ent without payment of purchase money, instead of holding the deed as col- 
latéral to secure a note giveû in payment. It appeared that S. knew of the 
action of the bank, but took the note and dlscounted it. Held, that S. could 
not be allowed, even against his immédiate assignée, to treat the deed as 
having been obtained by such fraud as would vitiate it. 

7. Same — Personal Ltcensb under a Patent, not Assignable. 

S. empowered H., by contract in writing, as his lawful attorney, to sell 
rights under a patent at priées to be approved by S. for the then unexpired 
term of the patent, and authorized H. to manufacture under the patent at a 
certain royalty, but reserved the power to revoke the cotitract in case H. 
should not faithfully perform his agreements under it, Held, that the con- 
tract, both as a power to sell and as a license, was a merely personal one, 
and not transférable by H. except with the consent of S., and that when S. 
parted with his title to the patent he parted with his right to sanction or 
vivify any assignment from H. 

This was a bill to restrain infringement of two patents, one of 
which had about two months to run at the time the bill was filed. 
Defendant's answer denied infringement of one of the patents, and 
alleged that it was void for want of novelty, and admitted that the 

' Edited by Charles C. Lînthionm, Esq., of the Chicago bar. 
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other patent was valïd, and that défendant used it, but insisted that 
the title belonged to the défendant. Défendant also filed a cross- 
bill setting up its title to the latter patent, and praying that com- 
plainant's title might be set aside as fraudaient and void, as against 
complainant in the cross-bill, and that the eomplainant in the cross- 
bill might be adjudged the iawful owner of said patent, and entitled 
to an accounting from the complainant in the original bill for in- 
fringement of said patent. The facts concerning the title to the pat- 
ent are stated in the opinion. 

H. W. Wells and J. T. Fish, for complainant. 

George S. House and Coburn é Thacher, for défendant. 

Blodgett, J. The original bill in this case was filed to restrain 
the alleged infringement of patent No. 76,903, granted February 21, 
1868, to P. G. and E. C. Floyd, for a "Broad-oast Seeder," and Patent 
No, 136,107, granted February 18, 1873, to J. W. Strowbridge, for a 
"Seeding-machine," of which patents the complainant claims to be 
the owner. Infringement of only the fourth claim of the Floyd patent 
is insisted upon. and as to this patent défendant dénies any infringe- 
ment, and insists that the patent is void for want of novelty. 

There is no proof in the record as to the kind of machine made by 
défendant, and no proof of infringement except that the witness Dorr 
testifies that the défendant is making a seeding-machine with two 
feeding holes and a disk. This proof does net make even a prima 
facie case of infringement, without proof showing that the feeding 
holes and disk in defendant's machine perform the same function 
as those covered by the fourth claim of the Floyd patent. I there- 
fore feel compelled to find that there is no proof of infringement of 
the Floyd patent; but as the main controversy in the case is centered 
about the other patent, and as this patent was within about two 
months of its expiration at the time the bill was filed, leaving it doubt- 
ful under the rule in Root v. Railway Co., 105 U. S. 189, whether the 
court has jurisdiction in equity, I shall dismiss the bill without préj- 
udice as to this patent, so that complainant, if it chooses to do so, 
can bring its suit at law for infringement and damages. 

As to the Strowbridge patent, the défendant, the Joliet Wire-check 
Eower Company, admits by its answer the validity of this patent, and 
that itismanufacturing machines in accordancetherewith, but claims 
to be the owner of said patent, and bas filed its cross-bill asserting 
its own title, and denying complainant's title thereto, and praying 
that complainant's title may be set aside and held to be fraudulent 
and void as against the complainant in the cross-bill, and that the 
complainant in the cross-bill may be adjudged the Iawful owner of 
said patent, and entitled to an accounting from the complainant in 
the original bill for the infringement of said patent. Under the is- 
sues made by this cross-bill voluminous proofs hâve been taken and 
discuBsed by counsel. The controversy involves certain dealings be- 
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tween Clarence S. Strowbridge and 0. F. Hartwell, and Strowbridge 
and C. W. Dorr, and Dorr and the eomplainant in the original bill, 
and the effect of those dealings upon the title to the patent. 

The facts, as they appear in the proof, seem to be that on Angust 
M, 1881, Strowbridge was the owner of this patent, with the excep- 
tion of the State of Massachusetts and some counties in New York, 
Michigan, and perhaps lowa, and on said date he gave to Hartwell a 
contract in writing containing the éléments of a power of attorney, and 
license, by whieb he empowered Hartwell, as bis lawful attorney, to 
Bell, transfer, and dispose of territory and shop rigbts to use said pat- 
ent at priées to be approved by himself, (Strowbridge,) and to bave 
and control the same for that purpose during the then unexpired 
term of the patent, for whioh Hartwell was to pay Strowbridge one- 
half of the proceeds of such sales, and Hartwell was also given the 
right to make and sell machines under the patent, for which he 
was to pay Strowbridge 50 cents for éach machine so made and sold 
by him, with power reserved to Strowbridge to revoke tbe contract 
in case Hartwell should not faithfully perform bis part thereof, or 
should not account for or pay over the money received by him, or in 
case Hartwell should discontinue said business or the manufacture 
of machines. At the time Hartwell obtained this contract Strow- 
bridge resided in Cortland, New York, and Hartwell lived in Des 
Moines, lowa, or soon atter went there to réside; and about Janu- 
ary, 1882, Hartwell entered into an arrangement with C. W. Dorr and 
Morton Mitchell by which they formed a corporation under the laws 
of lowa, with a capital of $1,500, called the Des Moines Manufact- 
uring Company, for the manufacture and sale of machines under the 
Strowbridge patent, each of the partners taking $500 of the capital 
stock of the company, and Hartwell assigning the contract between 
himself and Strowbridge to the company; and the company entered 
upon the business of manufacturing and selling machines made un- 
der this patent. 

Neither the contract between Strowbridge and Hartwell, nor the 
assignment thereof from Hartwell to the Des Moines Manufacturing 
Company, was ever recorded in the patent-office. 

The Des Moines Manufacturing Company commenced the manu- 
facture of seeders under the patent, and made and sold for tbe season 
of 1882 about 175 machines, the royalty on which, under the Hart- 
well contract, amounted to $87.50, which was payable on November 
1, 1882. In June, 1882, Dorr visited Strowbridge at bis home in 
Cortland, and had some conversation with him about the business of 
manufacturing machines under the patent, and about some other 
patents in connection with the business, and expressed a willingness 
to buy the patent from Strowbridge if they could agrée upon terms. 
He introduced hiinself to Strowbridge as Hartwell's partner, and in 
talking about the purchase used the word "we;" but no price or 
terms seem to hâve been mentioned, and certainly were not settled 
v.27F.no.4— 24 
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or agreed npon at that time. After Dorr returned to Des Moines he 
reeeived a letter from Strowbridge, dated August 7, 1882, in which 
he says : 

"Wh<at is the prospect of Our making a deal on the power machine? I ex- 
pect to go to Florida the forepart of September, and, if there is anything to 
be done, would like to hear from you as soon as convenient." 

To this Dorr replied by letter dated August 10, 1882: 
"I hâve just returned from my trip east, and will Write you in a few days 
about the patent, — as soon as we miûce up our minds what we can do." 

And on September 6, 1882, Dorr writes Strowbridge : 
" We hâve thought the matter over a good deal, and hâve concluded to make 
you the following ofEer for the patent to the seeder: $500, (fi ve hundred dollars,) 
toinclude the royalty due you this fall, which we will pay you as soon as due, 
and the balance .Tuly Ist, next. This is with the understanding that you 
f urnish us an abstract of the title showing the title clear from the govern- 
ment. Considering that ten of the fourteen years hâve expired, I think this 
is a good offer." 

This letter was answered by Strowbridge under date October 18, 
1882, in which he says: 

" We will accept your proposition, and furnish ail the requiredpapers. It 
seems a very small amount as compared with what we hâve spent on the ma- 
chine, but we need the money, and necessity is a stem master." 

To this letter Dorr replied by letter, dated October 24, 1882: 

"Will consider the matter settled, and are ready to settle with you as soon 
as you get tlie papers, etc., which I trust will be ail right. You can send the 
papers to the Valley Bank of this place, where I will pay the money; or you 
can send them direct to me, and I will remit direct to you." 

On November 15, 1882, Strowbridge forwarded by mail to the Val- 
ley Bank of Des Moines an assignment of the patent, with a letter of 
instructions as follows: 

" Valley Bank, Des Moines, lowa : Send you to-day an assignment of 
patent for C. W. Dorr, wliich you will please to deliver on receipt of $500, 
and remit the same, less your trouble, to me." 

And on the same day Strowbridge wrote Dorr : 

"Eeceived the papers from Wasliington yesterday, and hâve had the as- 
signment made to-day, and sent the same to the Valley Bank. Made papers 
toyou, and you oan do with them as you wish." 

Considérable correspondence then passed between Strowbridge and 
Dorr, running from November, 1883, to March, 1883, in regard to 
certain defects found by Dorr in Strowbridge's title; but finally, on 
March 31, 1883, Dorr paid to the bank $87.50 in money, and gave 
his note payable to Strowbridge, Jnly Ist following, for $412.50, and 
the bank delivered the papers to Dorr, and remitted the note and 
the money, less one dollar for charges, to Strowbridge. On the same 
day Dorr wrote Strowbridge : 

"I hâve this day paid to the Valley Bank $87.50, the amount due you on 
flrst payment. ïhe balance you will see, by référence to my proposition 
Which you accepted, was to be paid July Ist next, but it seems as though you 
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overlooked this, as you asked them to collect it ail. I hâve given a dua-bill 
for the balance, as perthe arrangement, whichi trust willbe satisfactory." 

The remittance from the bank was acknowledged bj Strowbridge by 
a postal card dated April6th, sajing: "Your remittance of draft and 
note duly received. Thanks." 

After the bank had received this acknowledgment from Strow- 
bridge, and about the twelfth of April, 1883, Dorr cauaed the deed 
from Strowbridge to himself to be recorded in the patent-oflSce. 
Strowbridge indorsed and negotiated the note at a bank in Cortland, 
and obtained the amount called for by the note, less the usual dis- 
count. About the time the note matured it was sent to the Valley 
Bank for collection, and payment refused by Dorr until Strowbridge 
should correct or explain satisfactorily some further alleged defects 
in his title, which Dorr claimed had corne to his knowledge after the 
note was given. The président of the bank wrote to Strowbridge, in 
substance, that Dorr's paper was good, and that Dorr was only wait- 
ing for Strowbridge to fix his title. Several letters then passed be- 
tween Dorr and Strowbridge in regard to the alleged defeetive title, 
and, finally, under date of July 30, 1883, Strowbridge wrote to the 
président of the bank : 

"Hâve just written Dorr, but cannot see aiiything in his correspondence 
why you should not receive your pay from him. We certainly hâve no deal 
with hiin at présent, and It is for you to get the money as soon as you can. 
We certainly must look to you, for our deal olosed as soon as you delivered 
the papers. If we had wanted his note, what object in sending the papers 
to you?" 

The correspondence between Dorr and Strowbridge in regard to the 
alleged difficulty in the title was eontinued for some months after 
this time, it being insisted by Dorr that a man named Bartholomew 
had asserted title to the patent for ail the New England states, 
wbile Dorr claimed that he had bought with the understanding 
that this territory had not been sold, or only a very small portion 
of it; but no adjustment of the difficulty was reached, and no further 
payment made by Dorr, but Strowbridge seems to hâve collected 
$100 from Bartholomew, and credited it to Dorr on the note; and 
on November 12th he wrote Dorr, in substance, that the balance due 
was $314, which he thought was little enough for the patent. 

During the spring of 1883 the Des Moines Manufacturing Com- 
pany, or the firm of G. W. Dorr & Co., composed of G. W, Dorr and 
Morton Mitchell, which seems to hâve managed the affairs of the 
Company, sold about 800 machines, parts of which had been made 
for them by the firm of Freeman & Sons, of Eacine, Wisoonsin; and 
the business prospects had so much improved that they proposed to 
make 5,000 machines for the market of 1884, and in the summer of 
1883 a contract was made with Freeman & Sons to manufacture 
this number of machines. It is difScult to détermine aecurately from 
the testimony just who were the parties to this contract, but it seems 



372 FEDERAL BEPOBTICB. 

to have been negotîated maînly, and the terma settled, by corre* 
spondence, some of the letters being signed by G. W. Dorr, and oth- 
ers C. W. Dor; & Go.; the final letter of July 14, 1883, in which the 
proposition of Freeman & Sons was accepted, being signed by Dorr 
only. But the proof also shows that both Dorr and Hartwell visited 
Eacine during the summer of 1883, and conducted orally some nego- 
tiations connected with the contraet. It also appears from the proof 
that Dorr, or the firm of C. W. Dorr & Go., mainly managed and 
controlled the business affaire of the Des Moines Manufacturing 
Company, In the early part of November, 1883, and after Free- 
man & Sons had made considérable progress toward the exécution of 
their contraet for 5,000 machines, they became doubtful of the crédit 
of Dorr, or Dorr & Go. ; and were unwilling to deliver the machines 
to them, and take the risk of making collections from them; and 
proposed that a corporation should be formed under the laws of 
Wisconsin, with a capital stock of $60,000, and that the patent 
should be conveyed to this company, and that the business of the 
manufacture of seeders under the patent, and the further exécution 
of the contraet for 5,000 machines, should be conducted by such 
company. This proposai was accepted by Dorr, who seems to have 
managed the entire negotiation in his own name, and without Con- 
sulting Mitchell or Hartwell. The corporation was organized, and 
■$30,000 of the stock of the company was issued to Dorr in pay- 
ment for the patent, and the patent duly assigned and transferred 
to the company; Mr. Stephen Freeman becoming the président, 
Dorr the treasurer, and Gharles Freeman secretary, of the company; 
and the remaining $30,000 of the capital stock of the company was 
issued to Stephen Freeman and his two sons, Charles and Michael, 
for which they gave their notes. 

From the time the Eacine Seeder Company was se organized the 
business of the manufacture and sale of seeders under said patent bas 
been conducted in the name of this company, and the company, fear- 
ing some difficulty by reason of interférence between the Floyd patent 
and the Strowbridge patent, purchased the former. After the organ- 
ization of this seeder company the Des Moines Manufacturing Com- 
pany ceased to make or sell machines, and Dorr purchased Mitehell's 
stock in the latter company, and oiïered to purchase the stock of Hart- 
well, and his ofïer was accepted by Hartwell, but the proposition was 
not consummated because Hartwell had pJedged his stock, and he was 
unable to deliver it. Subsequently, Hartwell filed a bill in the circuit 
court of Polk county, lowa, against the Des Moines Manufacturing 
Company and Dorr, charging Dorr with fraud in managing the affairs 
of said company, and asking the appointment of a receiver to wind 
up its affairs; and under the proceeding in that case a deeree bas 
been entered setting aside the assignment of the Hartwell contraet 
from Hartwell to the company, and transferring the contraet back to 
Hartwell. 
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After the assignaient of the patent by Dorr to the Eacine Seeder 
Company, and the record of such assignaient, Hartwell, with the con- 
sent of Strowbridge, assigned his contract with Strowbridge to tlie 
complainant in the cross-bill; and on January 10, 1885, Strowbridge 
assigned and transferred to the complainant in the cross-bill the pat- 
ent in question, together with ail rights accruing to him thereunder, 
and authorized the complainant in the cross-bill to prosecute any and 
;vll necessary actions in any courts to annul and set aside any and ail 
transfers theretofore made of said patent. 

It is elaimed on the part of the complainant in the cross-bill thaï 
the assignment of the patent in question was obtained from Strow^ 
bridge by the false and fraudulent pretense on the part of Dorr that 
he was purchasing it for the joint interest of himself and Hartwell, 
when in fact he was making the purchase without the knowledge of 
Hartwell, and with intent to defraud him ; that the assignment of the 
patent was sent to the Valley Bank with instructions not to deliver it 
until the |500 purchase money was paid; and that the bank, in vio- 
lation of thèse instructions, delivered the assignment to Dorr without 
such payment; and that Dorr thus became possessed of the deed to 
the patent by his own fraud; and that the Eacine Seeder Company 
is not the purchaser of the patent in good faith, for value; but that 
the Company was only organized to hold the patent and conduct the 
business of manufacturing under it as a mère convenience to enable 
Dorr and the Freemans to defraud Strowbridge, Hartwell, and the 
Des Moines Manufacturing Company. 

As to the first proposition, that Dorr led Strowbridge to understand 
and believe that he was buying the patent for the joint account of him- 
self and Hartwell, there is a conflict of évidence as to what was said be- 
tween Dorr and the Strowbridges at the time of Dorr's visit to them 
in the summer of 1882 ; the testimony of the Strowbridges tending to 
show that Dorr elaimed to be acting for Hartwell as well as himself, 
while Dorr testifies he did not so represent. I do not lind it neces- 
sary, for the purposes of this case, to pass upon tbis conflicting proof , 
as it is enough to say that no bargain was madè between Dorr and 
Strowbridge until after Dorr returned home to Des Moines, and the 
letters which passed between the parties are the évidence of what the 
bargain between them was. In Dorr's letters to Strowbridge he uses 
the words "we" and "our" as if more than himself were interested, 
and it is possible enough was said in the previous personal inter- 
views and conversations to lead Strowbridge to infer that Hartwell 
was included in thèse words; but when the terms of purchase were 
iinally agreed upon, and Strowbridge, by his letter of November 15, 
1882, notified Dorr that he had sent the assignment to the Valley 
Bank, he said : "Made the papers to you, and you can do with them as 
you wish." Hère seems to me to be a complète answer to ail claim that 
Dorr was buying in the interest of Hartwell, as the entire question as 
^o who should hâve the benefit of the purchase was relegated to Dorr 
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to do as he chose with it. No suggestion was made that Hartwell was 
to be considered in the matter, or his interest protected, and although 
Strowbridge and Hartwell were old friends, he was not notified or in- 
formed by Strowbridge of the sale of the patent, and no steps taken 
to give him to understand, or inform him in any way, that the con- 
veyance had been made to Dorr; and it does not, as it seems to me, 
lie in the mouth of Strowbridge, or any one olaiming under him, af ter 
thèse utterances, to complain of fraud, because Hartwell hasnot been 
allowed to share in the purchase of the patent. It must be remem- 
bered that Hartwell had at this time assigned his contract with Strow- 
bridge to the Des Moines Manufacturing Company, although the proof 
does not show that Strowbridge had assented to such assignment, or 
even knew of it; and I think it more probable that Strowbridge sup- 
posed or assumed that the manufacturing company was to be inter- 
ested, if anybody in the purchase, rather than Hartwell. But how- 
ever that may be, the unquestioned fact is that through ail the corre- 
spondence between Strowbridge and Dorr about this purchase Hart- 
well's name is not mentioned as a party in interest, and Strowbridge, 
without instruction or request to do so, from Dorr, makes the deed to 
Dorr alone. 

As to the second point, it is quite clear that Dorr's ofifer of Septem- 
ber 6, 1882, was to pay the royalty on the 175 machines when due, 
which was the first of the foUowing November, and the balance on 
July 1, 1883. The payment of the royalty was delayed until March 
31, 1883, but when paid Strowbridge accepted it, and accepted the 
note due on the first of the next July. It is also, as I think, conclu- 
sively shown from the proof that Strowbridge knew from some source 
that the bank had delivered the deed of the patent to Dorr at orsoon 
after the payment of the mon ey and the signing of the note of March 
31st, because Strowbridge's letter to the bank, of July 30th, clearly 
shows that he knew the deed had been delivered by the bank to Dorr, 
and he assumes that the bank had thereby made itself liable to pay 
the note. It is true that Mr. Strowbridge testifies that he had no 
knowledge that the deed had been delivered by the bank to Dorr un- 
til November, but this letter of July 30th seems to me unanswerable 
upon this question, and I hâve no doubt Strowbridge did know of the de- 
livery of the deed to Dorr very soon after the fact occurred. By the 
delivery of the deed to Dorr he was clothed with ail the évidence of title 
to the patent which Strowbridge could give him, and he (Strowbridge) 
must hâve understood and known, for he seems from the testimony 
and letters to hâve been an unuaually intelligent and capable business 
man, that he had only Dorr's note to rely upon for payment of the 
balance of the purchase money due him. Strowbridge must hâve 
known, as I hâve said, that the deed had been delivered to Dorr; and 
yet he took no steps to recover it, or prevent Dorr from making 
such use as he (Dorr) should see fit, and allowed Dorr to stand as the 
apparent owner until November, 1883, when Dorr conveyed the'titla 
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to the Eacine Seeder Company, and that company bas held tbe title 
since that time. The fact that the Racine Seeder Company was or- 
ganized for the purpose of taking the title to this patent, or with the 
understanding that it was to take the title to the patent, and from 
that time conduct the business of manufaoturing under the patent, 
and that it paid for tbe patent by the issue of half its capital stock 
to Dorr, is no évidence of fraud or bad faith as against the seeder 
company. Having become a corporate entity with power to con- 
tract debts and liabilities and to conduct business, this Racine Seeder 
Company stands in tiie same position that an individual would stand 
in who had purchased this patent from Dorr in good faith. It seems 
to me that even if the bank did disregard Strowbridge's instructions, 
and deliver the deed without requiring the payment of purchase 
money, instead of holding the deed as collatéral to Dorr's note, Strow- 
bridge knew of this action of the bank, and electgd to take his chance 
of collecting the note from Dorr. In other words, he treated the 
note as payment' as far as the delivery of the deed was concemed, 
and cannot be allowed, even as against Dorr, to treat the deed as 
having been obtained by such fraud as would vitiate it in Dorr's 
hands. It is possible that if, while the title remained in Dorr, Strow- 
bridge had taken his steps to establish a vendor's lien on the patent 
he might hâve done so; buthe neglected to do this, and allowed Dorr 
to deal with the patent as its absolute and unconditional owner, and, 
so dealing with it, Dorr has conveyed it to a corporation compétent 
to purchase and hold it, and that corporation has paid value for it 
in stock. 

The proof shows that on Angust 16, 1883, Dorr wrote Strowbridge 
that nobody was responsible for the note but himself, and that if he 
(Strowbridge) would perfect the title he would pay the note ; and 
the payment of the note and adjustment of the title was the subject 
of correspondence between them until two months before this litiga- 
tion began, Dorr refusing to pay unless Strowbridge would first cor- 
rect alleged defects in the title growing out of the Bartholomew claim 
to New England, and a disclosure that several counties in lowa had 
been sold, of which, as was claimed, Strowbridge had not informed 
Dorr prior to the purchase ; so that when, in November, 1883, Free- 
man & Sons, not being content to trust Dorr and his associâtes, if 
they knew he had any, to the extent of the 5,000 machines they had 
agreed to make, proposed that a corporation be formed, and the pat- 
ent conveyed to it, I can see no ground upon which Strowbridge can 
complain of fraud in the transaction, as he had allowed Dorr to 
hold the title to it without question as to its validity in his handa, and 
his only claim wasthatthere was a balance of $314 of purchase money 
yet due him, for which Dorr was personally liable, and which, for 
aught that appears, could hâve been coUected by suit on the note. 
What title Strowbridge had seems to me to bave been regularly and 
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properly vested în the Eacîne Seeder Company, and that company's 
title made a matter of record in the patent-office nearlytwoyears be- 
fore the complainant in the cross-bill obtained its conveyanee from 
Strowbridge. 

I corne now to consider the question of the title of the complainant 
in the cross-bill as the assignée of the Hartwell contract with the 
consent of Strowbridge. By a decree of a compétent court the Hart- 
well assignment to the Des Moines Manufacturing Company bas been 
set aside, and he has been rehabilitated with the ownership of the 
contract, and this court cannot review that decree; but the Eacine 
Seeder Company was not a party to the decree, and is not bound by 
it. Without discussing the question as to whether the contract be- 
tween Strowbridge and Hartwell is a power of attorney coupled with 
an interest, and therefore not revocable except for some of the rea- 
sons provided for in, the instrument itself, I am very clear that the 
contract, both as a power to sell and as a license, is a merely Per- 
sonal one, and not transférable by Hartwell except Vith the consent 
of Strowbridge. Curt. Pat. § 198; Brooks v. Btjam, 2 Story, 545; 
Consolidated Fruit Jar Co. v. Whitney, 1 Ban. & A. 356. In view, 
then, of the nature of this contract, I am quite clear that when Strow- 
bridge parted with bis title to the subject-matter of the contract he 
parted witù ail right to sanction or vivify the assignment, or transfer 
of it from Hartwell to any one else; and conceding for the argument 
that the contract remained in force, and that the sale of the patent 
from Strowbridge to Dorr did not work a revocation of it, Hartwell 
could not sell territorial or shop rights, nor assign the right to man- 
ufacture, without the consent of the ownerof the patent; and holding, 
as I do, that Strowbridge 's deed to Dorr was operative to transfer the 
title in the patent to Dorr, and that the deed from Dorr to the seeder 
Company placed the title in the seeder company, it foUows that no 
transfer of the contract by Hartwell was valid without the consent of 
the seeder company. 

Much of the testimony and discussion has related to the charge that 
Dorr was guilty of bad faith towards the Des Moines Manufacturing 
Company, and towards Hartwell and Mitchell, bis associâtes in that 
company, in organizing the Eacine Seeder Company, and transfer- 
ring to it the business of the Des Moines Company and the Strow- 
bridge patent; but thèse are questions which I deem whoUy foreign 
to this case, and only proper to be considered in a suit by the Des 
Moines Company against Dorr or the Eacine Company. If Dorr 
wronged the Des Moines Manufacturing Company or bis associâtes, 
Hartwell and Mitchell, that wrong cannot aid the title which the Joliet 
Company now asserts by its cross-bill against the Eacine Company. 
The Joliet Wire-check Eower Company must stand upon the title it 
got by the deed from Strowbridge and the assignment of the Hartwell 
contract, and as Strowbridge bad no title when he made the deed to 



CONSOLIDATED FKUIT JAB CO. V. BELLAIRE STAMPING CO. 377 

that Company, and the transfer of the Hartwell contract is not ap- 
proved or assented to by the Eacine Company, it follows that the com- 
plainant in the eross-bill took no title from either of thèse sources. 

A decree will be entered dismissing the eross-bill for want of equity ; 
and dismissing so much of the original bill as relates to the Floyd 
patent without préjudice; andfinding underthe original bill that the 
Strowbridge patent is valid, and the title thereto is in the complainant ; 
and that the défendant, the Joliet Wire-oheck Eower Company, bas 
infringed the same; and that complainant is entitled to an account- 
ing for profits and damages. 



Consolidated FRrai Jab Co. ». BBLiiAiRE Stamping Co. 
(Circuit Court, 8. D. Ohio, E. D. April 13, 1886.) 

1. Patents for Intentions— Abaitdonmbnt. 

The patent granted to William Taylor and Charles Hodgetts, ITo. 117,336, 
dated July 18, 1871, for improvement in caps for préserve jars, is invalid and 
■void. 

S. 8amb— Renbwing Application — Authority— Assignmbnt. 

Taylor & Hodgetts flled their application March 36, 1856. It was rejected, 
on références, April 16, 1856, and withdrawn April 23, 1856. On March 80, 
1869, a patent was granted to Boyd for substantially the same invention. On 
January 7, 1871, Cozzens, the attorney of Coyd, flled a request in the name of 
Taylor & Hodgetts, but without their authority, to renew the application un- 
der the provisions of section 35 of the patent act of July 8, 1870. In June, 
1871, Boyd purchased Taylor & Hodgetts' rights in the invention and appli- 
cation, and obtained from them a ratification of Cozzens' attempted renewal, 
after which he paid the renewal fee, flled an amended spécification, and had 
the patent issued. Taylor & Hodgetts made no effort to renew or prosecute 
the application between their withdrawal on April 22, 1856, and the flling of 
the renewed application in 1871. There was évidence that they had given up 
the invention, and ceased to use it, or take any further interest in it, as early 
as aboutl863; and that they were men of means, engaged in the business of 
manufacturing fruit cans. Held, (1) that they had abandoned the invention; 
(2) that the renewal was without authority, and that its subséquent ratifica- 
tion could not validate it; (8) that their abandonment was not in favor of 
Boyd, the intervening patentée, but in favor of the public; (4) that Boyd could 
not, by acquiring an assignment from them, reclaim the invention from the 
public. 

8. Same— Lafbb of Time. 

Where an application for a patent has been fllnd and withdrawn, lapse of 
time, whether it be alone conclusive of abandonment or not, is nevertheless 
a fact which may give great point and force to testimony disclosing what was 
donc in the interval. 

4. Same — Interest of Public — Estoppbl. 

In cases of abandonment or reissue, under tlie patent laws, the matter la 
not to be likened to ehattels personal, the ownership of which may be aban- 
doned and afterwards resumed; for there is always, in patent cases, a public 
equity which must aot be disregarded. In such cases the équitable estoppel 
which arises, where other rights in the mean time intervene, is not in favor 
of the intervenor alone, but he is regarded by the courts as the représentative 
of the public, and therefore whatever rights he gains the public gains 

Causfen Brown, William G. Witter, William H. Kenyan, and A. 
C. GurUts, 'for complainant. 
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George W. Dyer and Lysander Hill, for défendant. 

Sage, J. This suit is to restrain the infringement of two patents, 
the property of the complainant : (1) Taylor & Hodgetts' patent for 
an improvement in caps for préserve jars, No. 117,236, dated July 
18, 1871. (2) Eeissued patent No. 9,909, for means for preventing 
corrosion of metallic caps, issued October 25, 1881, to the complain- 
ant, assignée of Lewis Ê. Boyd, deceased, to whom the original pat- 
ent (No. 88,439) was issued March 30, 1869, for improved mode of 
preventing corrosion in metallic caps. 

Taylor & Hodgetts' original application for their patent was made 
March 26, 1856. It was rejected, on référence, April 16, 1856. 
April 22, 1856, Taylor & Hodgetts withdrew it, and requested a re- 
turn of |20, as then provided by statute in such cases, and about May 
1, 1856, the money was returned to them. 

The statute of July 8, 1870, (section 35,) provides for the renewal 
of rejected or withdrawn applications by a renewed or new applica- 
tion, if made within six months, which period expired January 7, 1871. 
On that day S. D. Cozzens, signing as attorney for Taylor & Hodg- 
etts, but, as I find from the testimony, without authority, filed a péti- 
tion that they might be allowed to renew their said application in ac- 
cordance with the act of July 8, 1870, upon paying into the treasury 
the sum of $15, as in the case of a new or original application. On 
the fourteenth of January, 1871, Cozzens was notified by the com- 
missioner of patents that as he had no recorded power of attorney, as 
required by the régulations of the patent-office, authorized by the act 
of July 8, 1870, the paper above referred to, filed January 7, 1871, 
and signed by him, could not be accepted as a valid renewal of Tay- 
lor & Hodgetts' application. On the thirtieth day of June, 1871, 
Cozzens procured from Taylor & Hodgetts a full powër of attorney in 
writing to renew said application. The first paragraph of this power 
is a récognition of what he had previously done. The language is 
significant in its bearing upon the question whether any authority 
whatever had been previously given him. It is as follows : 

"Whereas, on the seventh day of Januai'y, 1871, a certain paper for the 
purpose of renewing, uncier the patent act approved July 8, 1870, our appU- 
cation forletters patent for an improvement in préserve cans, filed March 26, 
1856, and withdrawn May 1, 185ti, was duly filed in the patent-ofHce by S. D. 
Cozzens, Esq., of the city of New York, as our attorney, and was by him sub- 
scribed as our attorney, as he righttully might do." 

In the body of the power there is an express ratification of Coz- 
zens' action in signing and filing the pétition for leave to renew the 
application. 

It is convenient now to consider what Taylor & Hodgetts did with 
référence to their claim for the invention described in their original 
application, after its rejection and their withdrawal of it. They were 
tinsmiths. The copartnership was in existence from about 1855 un- 
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til the death of Taylor, in April, 1874. They were for several years, 
dating from about 1855, largely engaged in the nlanufacture of fruit 
cans at Williameburg, New York. Hodgettu' testimony, taken in 
1875, in a cause then pending in the Northern district of Illinois, is, 
by stipulation, a part of the record of this cause. From his déposi- 
tion it appears that they were in very good pecuniary circumstancea 
between the years 1860 and 1870. They continued in business as 
partners as above, at Williamsburg, until Taylor's death. In 1855 
they manufactured and sold, in large numbers, a fruit-jar cap iden- 
tica! in material and form with that described in their application of 
1856, excepting that it was unlined. They also manufactured and 
sold a fruit-jar cap differing from that described in their application 
only in that there was no soft métal cover to what is described as 
the "lining" in their application. Whether they manufactured and 
sold caps such as are described in their original application is not clear. 
There are some expressions whioh indieate that they did, but Hodg- 
ett's testimony on this point is unsatisfactory. He was evidently an 
ignorant man. His testimony was given nearly 15 years after they 
discontinued the manufacture, and his memoryas to dates and as to 
détails was defective. 

John H. Goodale, who was in the employment of Taylor & Hodg- 
etts at the time, and in charge of that department of their business, 
testifies that they sold caps of ail the varieties above referred to, in- 
cluding that described in their first application, for about three years, 
dating from 1856 or 1857; but he refers particularly to the two kinds 
not described in the application, and his only testimony including 
the cap described is an affirmative answer to a question whether Tay- 
lor & Hodgetts sold caps of ail thèse three varieties. His déposition, 
which is in the record by stipulation, was taken in 1878 in the cause 
in the Northern district of Illinois. 

Two witnesses, Eenshaw and Jones, who were in the employ of 
Taylor & Hodgetts, made affidavit that caps like those described in 
the original application were made and sold at the dates above re- 
ferred to by Taylor & Hodgetts, but subsequently each made an affi- 
davit thàt he was in error, and that no such caps were made or sold. 
Ail thèse affidavits are in the record by stipulation. Taken alto- 
gether, the testimony on this point is so oontradictory, vague, and 
unsatisfactory that it is not sufficient to warrant the conclusion that 
the caps described in the original application were ever manufact- 
ured and sold by Taylor & Hodgetts. 

Mr. Hodgetts was examined fully in référence to the abandonment 
of the invention described in the Taylor & Hodgetts' application of 
1856. As above stated, he testified that his firra commenced the 
manufacture of caps a little before 1857, and continued about three 
years. He was asked what they did about the invention after those 
years. His answer is that they abandoned it; and he goes on to say 
that after that time they made no efforts to get a patent for it, be- 
eause they thought it was not worth it; that between 1860 and 1870 
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the pecuniary circnmstanees of bis partner and hîmself were very 
good, but that in ail that time tbey bad no idea of getting a patent, 
and the subjeet was not even talked about. He further testifies that 
they discontinued the manufacture and sale of caps and jars in 1862, 
because the improvements that were introduced "shut off that line of 
business;" and "that the thing became so worthless to us that we 
never thought about it." On cross-examination, when asked wbat 
he meant by bis testimony in bis direct examination that he aban- 
doned the invention, his answer was that he gave it up, — that they 
stopped making them. Finally, he says, that about three years be- 
fore the date of his testimony his partner informed him that he had 
an offer of $100 for their claim to the invention. This offer was 
from Bome person who was "after the claim," but who he was the 
witness did not know. Both he and his partner were willing to ac- 
cept the offer, and the sale was made. The witness received $50, and 
supposed that his partner received a like sum. The purehaser was 
Cozzens, who, on the same day, received the power of attorney here- 
inbefore referred to. 

To the respondent's contention that by this testimony an aban- 
donment of the invention is established, complainant urges — First, 
that Hodgetts' testimony is not reliable because of his ignorance and 
forgetfulness; that he is eonfused about dates and détails; that he 
testifies that he does not remember anything about the original ap- 
plication. for the patent; and that, taken altogether, his testimony is 
so vague and uncertain that it should be discarded. That is not 
my view. On the contrary, thèse very characteristics add strength 
to his testimony that they gave np the idea of pressing an application 
for a patent, and abandoned the invention as worthless. No man is 
likely to forget facts in which he bas a constant and lively interest. 
Very few men remember, for any great length of time, facts to which 
they are indiffèrent; and Hodgetts' inabilitj^, after the lapse of nearly 
15 years from the date of their last manufacture, and 20 years after 
the rejected application, to recall détails or dates with accuracy is 
not at ail surprising, if it be true, as he testifies, that he and his 
partner abandoned the invention, and threw it aside as worthless. 
No one can read Hodgetts' testimony without being impressed that it 
was honestly and truthfully given. He had no interest in the resuit 
of the litigation. He and his partner had sold whatever daim they 
had for a mère trifle, and that fact strongly re-enforces his testimony 
that they had abandoned the invention, as does the further fact that 
it does not clearly appear that after the rejection of their application 
they ever manufactured or sold a single cap such as that which they 
had sought to bave patented. Wbat more significant and conclusive 
proof of the truth of his testimony that the thing became so worth- 
less to them that they never even thought of it? 

Next, it is insisted that even if it be true that they dismissed the 
idea of obtaining a patent, and, even for so long a period as 15 years, 
regarded as worthless wbat they described in their application, there 
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was no abandonment, for the reason that in the proper construction 
of the thirty-fifth section of the act of July 8, 1870, mère lapse of 
time is not sufficient to establish an abandonment. Grant it for the 
sake of the argument. The answer is, first, that lapse of time is never- 
theless a fact which may give great point and force to testimony dis- 
closing what was being done in the interval. Hère were men largely 
engaged in manufacturing fruit cans and caps, and it is ineredible 
that they would, at such a time and under such circumstances, ut- 
terly neglect either to press for a patent or engage in the manufact- 
ure and sale of what they regarded an improvement over the other 
caps they were manufacturing and selling; and when they allowed 
15 years to slip by, and did nothing, and then, cans having in the 
mean time been largely superseded by glass jars, and their style of 
cap practically out of date, to such an extent that there is no évidence 
that a single cap made according to the Taylor & Hodgetts' claim has 
ever since been made and put upon the market, the lapse of time 
makes conclusive the fact of abandonment, not merely of the appli- 
cation, as was argued, but also of the invention. 

Again, it is said that abandonment is a renunciation of ownership, 
and that if thereupon the propcrty pass into the possession of others, 
the ownership is gone forever; but that where the abandonment is to 
oblivion or neglect, the ownership may be reasserted after any lapse 
of time. 

The owner of property may abandon it on a désert, and, turning back, 
retake it into his possession, and it will be bis again. Even in that 
case, it was not his after he threw it away until he retook it, and yet 
he could make it his by retaking it, and then his title was as good 
as ever. But we are not dealing with that kind of piroperty. The 
patent laws protect the exclusive right of an inventor; but the great 
object of those laws is to benefit the public by stimulating invention, 
•which it is the theory of the law can be best accomplished by secur- 
ing to the inventor, for a limited time, under enacted conditions, an 
exclusive right to the manufacture, use, and sale of his invention, 
thereafter to be forever free to the public. Hence, in a case of aban- 
donment or reissue, the matter is not to be likened to rights to chattels 
Personal, for in référence to patents there is always a public equity 
which must not be disregarded. But for this public equity, in a case 
of reissue broadening the claim within the limits of the invention, the 
rights of an intervenor, whohad in the mean time approimated what 
had been inadvertently or by mistake or accident omitted from the 
claim, might be saved by granting the reissue, subject to a license to 
the intervenor ; but applying the public equity, the court must regard 
the intervenor as the représentative of the public, and therefore what- 
ever rights he gains the public gains. So in abandonment. If it 
appears that the inventor, after perfecting his invention and applying 
for a patent, and thereby irretrievably comraitting himself to the prop- 
osition that his invention is ripe for introduction to the public, ac- 
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cept the deciaîon rejecting hia application, and cast aside hîs inven- 
tion as of no longer any value to him, he thereby makes it forever 
public property, and it is not in his power to take it back and make 
it again his own. 

In Consolidated Fruit Jar Go. v. Wright, 94 U. S. 92, and in Plan- 
ing-machine Go. v. Keith, 101 U. S. 479, there ia abundant authority 
for holding that, upon the facts disclosed in this record, Taylor & 
Hodgetts abandoned their invention before the renewal of their ap- 
plication; and the holding of this court is that the patent issued to 
them is therefore invalid. I do not deem it necessary to refer par- 
ticularly to the rulings made in the circuit court of New Jersey, and 
in the Western district of Pennsylvania, in the cases cited sustaining 
the Taylor & Hodgetts patent. Those rulings were on motions for 
preliminary injunctions, and the judges who pronounced them would 
hâve decided upon final hearing, as I do, entirely independently of 
them, for obvious reasons. 

There is another view to be taken. It is clear to my mind, from 
the testimony, that Cozzens, in presenting the renewed application 
for the Taylor & Hodgetts patent, on the very last day of the time 
limited by the act of July 8, 1870, acted without authority. The 
language of the power of attorney subsequently obtained by him 
strongly implies this, and ail the circumstances confirm it. This sub- 
séquent ratification, of date six months after the limit of time withiu 
which the new application could, under the law, be made, did not, 
and could not, divqst vested rights intermediately accrued. The 
rights of Boyd under his patent of March 30, 1869, and the rights of 
the public, had then accrued, and they were vested rights. In Mann 
V. Walters, 10 Barn. & G. 626, Baglby, Littlbdale, and Parke held 
that where a notice to quit is given by an agent of a landlord, the 
agent ought to hâve authority to give it when it begins to operate, 
and that a subséquent récognition of the authority of the agent will 
not make the notice good. A similar ruling was made by Lord Den- 
MAN in Eysster v. Goldwin, 2 Q. B. 143; and in Stoddard v. U. S., 
4 et. Cl. 511, it was held that ratification after capture, of purchases 
of cotton by an agent in an insurrectionary state, during the rébell- 
ion, cornes too late, and that the law does not admit of a ratification 
which will defeat the intervening rights of third parties, and that it 
does not matter whether the third party is an individual, a corpora- 
tion, or the government of the United States. In Wood v. McGain, 
7 Ala. 800, Collier, G. J., states the rule as foUows : 

"jSTow, although the gênerai rule of law is that the ratification relates back 
to the inception of the transHction, and has a complète rétroactive effleacy, or, 
as the maxiip is, omnis ratihabitio rétro trahitur, yet this doctrine is not 
universally applicable. Thus, if third persons aequire rights after the act is 
done, and before it has received the sanction of the principal, the ratification 
cannot operate retrospectively so as to overreach and defeat those rights." 

This rule was recognized in Gook v. Tullis, 18 Wall. 332, and it 
is directly applicable hère. 
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It foUows that the renewed application of Taylor & Hodgetts was 
not made in time, and that their subséquent ratification of Cozzens' 
tinauthorized appearance did not relate back to the date of that ap- 
pearanee. This disposes of the Taylor & Hodgetts patent. 

The Boyd patent, reissued to the complainants, dates from March 
30, 1869. In the pressure of other business sinoe the close of the 
argument in this cause, a week ago, I hâve not been able to examine 
fully the questions necessary to a décision. I shall therefore post- 
pone my décision as to that patent until the opening of the June 
term of the Eastern division, at Columbus, where this cause is pend- 
ing, and where the final decree will be entered. But that patent ex- 
pired at the close of the twenty-ninth of March, 1886, and is no 
longer in force. 

The restraining order hereinbefore granted is removed, and no 
further order will now be made. 



YoTjNO and others v. Lehmann and others. 
{District Court, S. B. New Ymk. April 30, 1886.) 

1. Carkibr of Goods bt Ship— Delivbry op Ibon Cargo— "Whaup Breakins 

DowN — Wbighing — Chartbb-Party. 

Though a ship as a common carrier wliere she sélects her own wharf is an- 
Bwerable for its sufflciency until the lapse of a reasonable time for removal of 
the goods by the consignée, including the necessary custom-house weighing 
and gauging, the ship is not responsible for the brealcing down of a wharf 
apparently Sound and in good condition, sulected by the consignée in accord- 
ance with the provisions of the charter, when the brealcing down occurs 
through secret defects, of which the ship has no notice, and the évidence does 
not establish any unusual or excessive deposit of cargo for a sonnd wharf. 

2. Samb— Casb Stated— Ship's Agekts, when Agents oe Charterebs; 

The ship S., under a charter to the respondents, was loaded with spiegel 
iron "to be delivered at New Yorlc, at such wharf or place as may be ordered 
by the consignée on arrivai." The consignées finding it difflcult to obtain a 
wharf for spiegel iron, requested the local ships' agents to find a wharf, which 
they did. The ship began to discharge there, dumping the iron in a pile, 
from which it was distributed as fast as it could be weighed. A part of the 
wharf, 30 feet by 80, where the pile was, gave way, and a portion of the iron 
not distributed slid into the river. The timbers and supports of the wharf 
proved to be decayed and rotten. iZêW, that the charter imposed upon the 
consignée the duty of finding a suitable wharf for the discharge, thât the 
ship's agents in selecting the wharf in question upon the consignee's request 
acted as the agents of the respondents, aàd that the sélection made was le- 
gally the charterers' sélection, and not the ship's; and the évidence not show- 
ing either notice of unsoundness to the ship or an excessive or unusual accu- 
mulation of iron, lield, that the ship was not answerable for the loss. 

In Admiralty. 

E. B. Convers, for libelants. 

Jas. K. mu, Wing & Shoitdy, and H. Patnam, for respondents. 

Bkown, J. On the fourth of June, 1880, about 1:30 p. ^., while 
the libelants' ship Stranton was discharging a cargo of spiegel iron 
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upon the dock at the foot of Noble street, Williamsburgh, a portion 
of the pier, about 30 feet long by 20 feet in width gave way, and 93 
tons of spiegel iron slid into the water. Seventy tons were recovered ; 
the other 23 were lost. The respondents, claiming that the loss was 
through the fault of the ship, retained from the freight the sum of 
$1,14:5.31, to recover which this libel was filed. 

The right to recover dépends upon the question whether the Bhip 
was in fault by reason of her négligence; or, if not négligent, whether 
she was liable for the loss as a common carrier. The ship was 
chartered to the respondents to bring a cargo from England to New 
York, "the freight to be paid at the rate of 14 shillings per ton upon 
the right delivery of the cargo * * *" at "such wharf or place 
as may be ordered by the consignée on arrivai." Neither the char- 
ter-party nor the bill of lading contained any other provisions ma- 
terial to the case. 

The provision in the charter that the iron should be delivered "at 
such wharf or place as may be ordered by the consignée on arrivai" 
was not a mère privilège of the consignée ; it also imposed a duty 
upon him to provide a suitable wharf. It is well known that many 
wharfs in this port are unfit to receive a heavy cargo like iron, and 
there is often more or less difficulty in obtaining a suitable place for 
discharge. This clause of the charter I must regard, therefore, as 
intended in part to relieve the ship from the burden of finding a suit- 
able wharf, and to impose tliat duty upon the consignée. Before the 
arrivai of the vessel the respondents found there was likely to be dif- 
ficulty in obtaining a suitable berth for such a cargo, and they there- 
fore requested the ship's agents in this port, who were better informed 
in regard to such matters, to sélect a wharf. They accordingly se- 
lected the wharf in question. The ship went there, and gave timely 
notice to the respondents of her readiness to discharge. The wharf 
was one at which iron had been accustomed to be discharged; and in 
external appearance it was sound, aven, and suitable for the purpose, 
though more newly repaired at the outer end. The évidence showed 
that at the place where it gave way the main rafter and some up- 
xights were decayed and rotten. The planks were not broken, but 
when the rafter gave way the iron upon this portion of the wharf slid 
ofï into the river. The outer end of the wharf, about 30 feet in length, 
was of solid crib wood. In^ide of tbat the planking of the wharf 
was laid upon rafters supported by piles, — the usual and necessary 
mode of constructing wharves in the East river. 

The discharge of cargo commenced at 7 o'clock on the morning of 
the 14th from hatehes 3 and 2, which were respectively about 60 and 
150 feet from the end of the pier. The United States weigher was 
présent to weigh the iron as it came upon the dock at 1 o'clock, or a 
little after. Up to the tirae the wharf gave way about 150 tons had 
been landed. As fast as it was weighed the iron was distributed on 
varions parts of the dock, from the extrême end of the pier along a 
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Bpace of 250 feet towards the shore. None of the iron that had been 
"weighed and distributed went into the river. As discharged from the 
itibs by which it was raised from the vessel the iron was dumped 
along-side, forming a conical pile, from which it was taken to be 
weighed and distributed. It was at this point that the wharf gave 
way. It was only what was in the pile waiting to be weighed and 
distributed that went into the river. 

By a statute of the United States (Eev, St. § 2882) it is unlawful 
to remove such goods from the pier until they are weighed by the 
proper ofiQcer. The duty of the ship to make a "right delivery" in- 
cludes a delivery at a place where the goods can be weighed ; and her 
liability as carrier continues until a reasonable time bas elapsed for 
that purpose, and for the subséquent removal of the goods by the con- 
signée. If not suitable for that purpose and for that period, the wharf 
is not a suitable place of delivery. Tielman v. Plock, 17 Fed. Eep. 
268, affirmed 21 Fed. Eep. 349. Except for some stipulation in the 
charter-party or bill of lading, the liability of the ship as a common 
carrier, and as insurer of the goods, for the sufiSciency of the wharf 
selected by her, must continue during that interval. That time had 
not elapsed in this case when the wharf fell; and, acoordingly, if 
the responsibility for the sélection of the wharf had rested upon the 
ship, she muet bave been held answerable for this loss without regard 
to any question of négligence, or of overloading the part of the pier 
that fell. See Vose v. Allen, 3 Blatchf . 289 ; The City of Lincoln, 25 
Fed. Eep. 835, 839; Me Andrew v. Whitlock, 53 N. Y.'éO. 

The ship was not in this case responsible, however, for the dock se- 
lected, nor was the sélection made by her. The ship's agents, in act- 
ing upon the request of the respondents to sélect a dock, acted in be- 
half of the respondents in the discharge of the duty devolvingupon the 
latter under the terms of the charter. For that purpose the agents 
were the respondents' agents, and the sélection of the Noble street 
dock was, in law, the respondents' sélection. The agents did not rep- 
resent the ship in that sélection, and had no authority to vary the 
terms of the charter. The vessel, therefore, was not an insurer of the 
sufficiency of the wharf for any period whatever, nor responsible for 
its secret defects, or for any loss arising from the use of it, unless 
that loss arose from some unreasonable or improper use of the wharf, 
Buch as overloading or an improper distribution of cargo; in other 
words, for her own négligence. 

The wharf having been selected in effect by the respondents, and 
being a wharf also where cargoes of iron were accustomed to be 
landed, and being in external appearance sound and fit for such a 
cargo, the master of the ship, and the stevedore employed by him, 
having no notice of any secret defects, had the right to assume that 
it was a sound wharf, and a suitable place for the landing of the cargo 
in the customary manner. They were in no fault so long as they 
discharged the iron in the usual way, and, having no notice of any 
v.27F.no.4— 25 
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defects, avoided any unusual piling that could be deemed excessive 
for a wharf presumptively sound. Judged by this rule, no négligence 
in the use of tbe wharf can be imputed to them. The testimony of 
the witnesses on the part of the ship, given before the amount of iron 
taken from the water was known, must, no doubt, be greatly modi- 
fied. Their estimâtes of the weight of iron on that part of the pier 
which gave way turns out to be only from one-half to one-third of what 
it actually was. There is no question, however, but that the iron 
was well distributed as fast as it was weighed, and that the weigher 
was in attendance ail the time. As the iron was discharged faster 
than it was weighed, there was a graduai accumulation of iron near 
the scales. But the évidence does not show that the accumulation 
was excessive or unusual. The respondents' évidence shows that the 
amount was 93 tons upon a space about 20 feet by 30. The car- 
penter estimated that the strength of the timbers that supported 
this part of the wharf, if sound, wonld be 200 tons. There is no évi- 
dence to contradict this estimate. Aside, however, from this évidence, 
the custom-house weigher called bythe respondents mustbe regarded 
as a disinterested witness. He testified that be had seen five times 
as much iron upon that wharf, and, near the conclusion of bis testi- 
mony, he says : "I do not think this wharf was loaded unusually. 
If sound, it would not bave bfoken. The pile was not unusual in 
beight or extent. This dock had a good character. It was a city 
wharf, and thought to be a good one." Upon this évidence I am not 
warranted in holding that the ship was in any fault in her use of the 
wbarf, or that the pile at the scales was unusual or excessive for a 
sound wharf, or that the master of the ship had any reason to sup- 
pose the wharf was weak, or not able to sustain the weight that a 
sound wharf would bave borne witbout injury. 

The libelant is entitled to a decree for the amount olaimed, with 
interest and costs. 



The South Amebioa. 

Magowan V. Andrews and another. (Libel în Pergonam.) 

Andeews and another v. The South Amebioa. (Libel in Bem.) 

(District Court, D. Delaware. April 24, 1886.) 

1. CHARTEK-PaRTT — KULB OP CONSTEUCTION. 

In the absence of fraud or misrepresentatîon in the inceptîon of a charter- 
party, the owner and charterers must be governed by ita express terms. 
3. Samb — Sbaworthiness— Improper Stowage. 

A. & L. hired a barge from its owner for the spécial purpose of carrying 
stone from any place on the Delaware river to the breakwater in Delaware 
bay. After she had been loaded for her second trip with about 700 tons of 
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Btone, a large portion of which waa placed on deck, and the balance beneatb 
the hatchways without being distributed evenl^ over the bottom, and while 
being bauled out into tlie main channel of the river, the wind and tide being 
strong from the S. W., she careened, and went over on her beam ends, losing 
ail of the deck-load, and drowning four of the crew. Held, on theproof, that 
the accident was caused by the careless, négligent, and unskillful loading and 
stowing of the atone by the charterera and their servants, and that the owner 
was not liable for any loss or damage on bis warranty of seaworthiness. 
8. Samk— Pbhil op thb 8ea. 

On her laat trip, after arriving at the breakwater, and vfhile dischar^ng 
cargo, the barge sprung a leak, and was towed towards shore, sinking m 21 
feet of water. Eeld, on the proof, that the leak was caused by the acraping 
of the atones down the side of the boat when unloading, whereby one of the 
bottom planks was started, and as the charterera had taken no précautions to 
protect the sides, or in any manner to guard against such a resuit, they must 
abide the conséquences. In no sensé can a loss arising from such a cause, 
and under such circumstances, be attributed to a péril of the sea, or to the un- 
seaworthiness or f aulty construction of the boat. 

In Admiralty. 

Levi C. Bird, for libelant. 

J. II. Hoffecker, Jr., for respondents. 

Walbs, J. Thèse are cross-libels on the same charter party, and 
may be consideredtogether, the testimony taken in the first case being 
applicable to both. Andrews & Locke, having a contract with the 
United States to deliver 30,000 tons of stone at the Delaware break- 
water, on or before the thirtieth of June, 1885, ehartered the barge 
South America from Eobert A. Magowan, its sole owner, for the spécial 
purpose of carrying the stone from Wilmington, or any other place 
on the Delaware river, or its tributaries, to the breakwater, for the 
term of six months from the first day of january, 1885, at the rate of 
$400 per month, payable monthly; and with the reserved right to 
Andrews & Locke to renew the charter-party after the expiration of 
that term, from month to month, at the same rate, until the end of 
the year. Neither tonnage nor measurement is given in the charter- 
party, but the proof shows that the barge is 170 feet in length, 23 
feet and 9 inches on top and 20 feet at bottom in breadth, and 13 
feet 9 inches in depth. The hatchways are 6x8, with the exception 
of one, which is 14x8. 

The owner stipulated to keep her in good repair, and the charter- 
ers agreed to return her at the expiration of the contract "in condi- 
tion as when ehartered, necessary and usual wear, tear, stranding, 
sinking, or the périls of the sea whatever accepted," either at Wil- 
mington, Havre de Grâce, or Philadelphia, as might be designated 
by the owner. The charterers were also to furnish oflQcers and crew, 
and ail needful appliances, not expressly stipulated for, for loading 
and unloading, and to pay the expenses of running the barge. An- 
drews & Locke took possession of the barge on the first of Janu- 
ary, 1885, and after fitting her out with engine, crânes, and other 
apparatus for hoisting, brought her to the railroad pier on the Dela- 
ware to reeeive her first cargo. Hère she was detained by an ice 
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blockade nntil the elevenifh of March, when she carrîecl the first load 
of stone, consisting of about 700 tons, of which about 250 tons were 
placed on deck, "it being found," as alleged in the libel of Andrews 
& Locke, "impracticable and unsafe to load her otherwise." The char- 
terers further say that, owing to the necessity for handling the stones 
Bo many times in loading in the hold and unîoading therefrom, it was 
found utterly impossible to make as many trips per month as were 
desired, and it was not until the iiffch of April that she was loaded 
for the second trip. On this occasion, as alleged, at the suggestion 
of and under the supervision of Magowan, the charterers put alarger 
load (325 tons) on her deck than before, and 428 tons in her hold. 
She was then taken in tow by a tug, and hauled out into the river at 
a distance of about 500 feet from the end of the pier, and, when the 
tug started to straighten the barge in the main channel, the force of 
the current and a strong S. W. wind caused her to careen, and ail 
the stone and other movable property on deck were lost overboard, and 
four of the crew drowned. After she had been righted and repaired 
the barge carried three more cargoes, to-wit: One on the fifteenth 
of May, of 750 tons, of which 250 tons were on deck; one on the 
twenty-eighth of May, of 750 tons, distributed in the same way; and 
one on the ninth of June, of 688 tons, of which about 250 tons were 
on deck. On this last trip, after arriving at the breakwater, and while 
discharging cargo, it was discovered that the barge had sprung a leak. 
She was immediately towed toward shore, and sank near the govern- 
ment pier. The agents of the companies which had insured the 
barge for the owner took possession of her within a day or two after 
the sinking, pumped her out, and towed her to a ship-yard at Wil- 
mington for repairs, from which time the charterers ceased to hâve 
any actual possession of the boat. The same companies had, through 
their agents, temporary possession of the barge while undergoing re- 
pairs after the accident on the fifth of April. 

Andrews & Locke claim damages for losses sustained by reason of 
the unfitness of the barge for the spécial purpose for which she was 
chartered, andof the fraudulent représentation of the owner that she 
would carry 600 tons of stone on deck, by which théy were induced 
to enter into the charter-party. In conséquence of delay in loading 
and unîoading they were obliged to get an extension of their contract 
with the government, and to construct, at great expense, barges 
better adapted for their purpose. Magowan sues for the recovery of 
the monthly payments from April to December, inclusive, with in- 
terest on each from the time it was due. The charter-party contains 
no warranty or représentation of the capacity of the barge, or of 
the quantity or manner of carrying a cargo. She is described as 
"stanch, sound, and ssaworthy," and it is stipulated that the owner 
will provide certain chains, anchors, and mooring lines. Magowan 
dénies having guarantied orally or in writing that the barge would 
carry 600 tons on her deck. He had no knowledge or expérience 
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on the subjeot. His boat was new, — had never before been used. 
Sbe was well built, of the beat materials, at a cost of |20,000. 
Locke had frequently examined her at Havre de Grâce, 'where she 
■was built, and on one occasion had brought with him an expert from 
Baltimore, and they had measured her inside and outside. Locke 
admits that he took Capt. Henry to Havre de Grâce "to get his judg- 
ment in regard to what she would carry altogether, — as to what her 
tonnage -would be." Locke's statement tbat Magowan assured him 
the barge would carry 600 tons on deck is denied by the latter, and ia 
uncorroborated. The fair inference from the conduct of Locke in 
seeking the opinion of Capt. Henry is that he did not dépend on any- 
thing that was said by Magowan in relation to the capacity of the 
barge, and that he was not induced thereby to enter into the charter- 
party. There was no concealment or misrepresentation on his part. 
Andrews & Locke knew as mueh as he did about the carrying capac- 
ity of the boat, and, in the absence of any proof of fraud in the in- 
ception of the charter-party, both parties must be governed by its 
express terms or stipulations. 

The eharterers contend that the careening of the barge oS the rail- 
road pier was the direct or immédiate resuit of her faulty construc- 
tion ; that she was cranky, top-heavy, unfitted for carrying any 
cargo, and therefore unseaworthy. The testimony on this point is 
very voluminous, but a careful examination of the évidence has con- 
vinced me that the cause of the mishap in April was the unskillful 
and careless loading of the barge. The testimony of the master, 
Wills, and of the marine inspector, Crowell, leaves no room for doubt 
that had the cargo on the fifth of April been properly stowed, with 
two-thirds in the hold and one-thirdon the deck, or half and half, the 
accident would not hâve occurred. The stones weighed from one to 
three tons each, averaging one and a half tons. Wills says that it 
was difficult to get them into the hold, they were so large. He put 
them in the hold, stowing as best he could under the circumstances, 
and had about half the load on deck. "That was what he aimed to 
do." "The stones were very heavy and irregular in shape. " To the 
question, "(9) Was or not this barge when so loaded, on this occa- 
sion, inyour judgment, top-heavy?" he replies, "Yes, sir." "(10) Was 
or not that the reasou largely, in your judgment, why she careened? 
Answer. Yes, sir. (11) Was she or not, in your judgment, for the 
purpose for which she was then being used, unseaworthy? A. If I 
could bave got those stone in her hold she would bave been ail 
right; under the circumstances, she was not. The stone were in 
such shape that you could not stow them in her hold to load her." 
"(14) Then, how could she carry the load? A. We stacked them up 
on her ail the same." "(18) Then, in your judgment, if you could bave 
gotten a larger portion of her cargo in her hold and less on her deck, 
you think she would not bave been top-heavy. A. No, sir; she would 
not bave been top-heavy. (19) Do you think she could bave carried 
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a larger cargo on deok than she did in safety ? A. Yes, sir ; by stow- 
ing the hold properly, she could." Such is the testimony given by 
the master, a witness called by the chartertrs on bis direct examina- 
tion. He was in charge of the beat from January to the fifth of June, 
and the loading was under his sole charge and direction. 

Capt. Crowell, a witness for the owner, a marine surveyor of 13 
years' expérience, inspected the barge before and after she was 
iaunched, as agent of the insurance companies. He considered her 
Sound, stanch, and seaworthy, and fit to carry any cargo if properly 
fitowed. He saw her at the railroad pier while lying on her beam 
ends, and "found the stone wasplaced in the hatchways, and between 
the hatches and in the bilges there hadn't been any stone ; and a 
large deck-load made her top-heavy." It was hig opinion "that if 
the barge had been properly stowed, — the cargo in it properly stowed 
and carried out to the sides, and between the hatches, — with the 
number of tons she had on deck, she would not bave capsized." 

Capt. Hughes, the owner of several barges, says that in loading a 
barge the larger portion of the cargo must be placed on the bottom; 
"that every man handling a barge ought to know, and is supposed to 
know, the depth and width of her, and how to load her, — if he don't, 
he will get himself into trouble." 

The opinions of Jones and Denny, both practical men, are to the 
effect that, with her cargo properly distributed, — from one-half to 
two-thirds in the hold and the balance on deck, — the barge could 
safely carry 700 tons. 

Mr. Moore, at whose ship-yard in Wilmington the barge was fitted 
out in January, says : "If the charter-party don't require her to carry 
stone on her deck, she was perfectly seaworthy." 

It is unnecessary to make further extracts from the dépositions. 
The judgments or opinions. of two or three of the workmen who re- 
paired the barge after each accident are not suflScient to outweigh 
the testimony of the master and marine surveyor, or to contradict 
the admissions of Mr. Locke. The barge was ail that she was war- 
ranted to be by the charter-party, and the cause of her upsetting in 
the river was due solely to the bad and négligent stowing of the cargo. 
Had one-half of her load on that occasion been evenly distributed 
over the bottom and along the sides of the boat, she would not hâve 
careened. The charterers were in too much haste to load and un- 
load; too eager to save timein takingon and discharging cargo; and, 
for their own convenience and advantage, and to save expense, chose 
to run the risk of carrying heavy stones "stacked up" in the hatches, 
and on deck, without regard to proper siowage, or to wind and cur- 
rents. The master saw the danger, but did the best he could under 
the circumstances. For the natural conséquences of such careless- 
ness and want of ordinary skill on the part of the charterers or their 
servants the owner cannot be held responsible. 

The origin of the leak which caused the sinking of the barge at the 



THK SOUTH AMEKICA. S.91 

governtnent pier is not explained in sueh a way as to relîeve thé char. 
terers from fault. The concurrent testimony of ail the ■witnesses 
proved that the boat was weli built, out of the beat materials. Mr. 
Locke says : 

"It was one of thoseunforeseen accidents that there is hardly any acconnt» 
ing for, unless it was in the improper construction oftlie barge. ïhis barge 
was platiked across the Ijeelsons, the planks running across her keelsona to the 
outside of her side planking. Had her outside keelsons been rabbeted to 
hâve caught the plank without the running to the outside of the plank, the 
accident could not hâve happened. * * * At the point where we dis- 
charged thèse stone the water was 60 feet deep. The stone, of necessity, had 
to be dumped from the side pf the barge. ïhere was very little, if any, 
careening done when the stone was thrown from the side of the vessel into 
the water, but *^he cause is in aome cases in putting over a stone that was 
not square; but then, when it would strike in the water, the water directed 
it from the vessel, and if it struck in a différent way, the same thing would 
happen towards the vessel. And I believe that a stone of that kind struck 
so in the water; that this stone took a course under the vessel, and struck the 
ends of the planking in the bottom, which stavted the plank. Had she been 
otherwise constructed it could not hâve happened." 

Gapt. Kershaw, the superintendent of the ship-yard where the 
barge was repaired, says : 

"She had the planks started on her bottom. It is customary, for that kind 
of work, to rabbet the plank in the bilge-log; then if a stone should fall it 
could not hit the plank. It could not hit it at ail in a round-bottom boat." 

To question 18. "Unless this boat had been cranky and top-heavy, 
would a stone, in your judgment, hâve struck the bottom planking at 
ail? Answer. That is a little hard to answer. A stone striking 
the water might shoot one way or another, — slue in or out." 

This is ail the évidence on this point, and it is wholly unsatisfac- 
tory, inconclusive, and conjectural, so far as it relates to the faulty 
construction of the barge. The manner of dumping over the stones, 
the state of the weather and condition of the sea on the tenth of 
June, are not described, and we are not positively told whether the 
leak was caused by defective and improper construction or by an ac- 
cident that could hâve been foreseen andavoided by ordinary précau- 
tions in discharging the cargo. One thing would appear to be cer- 
tain, and that is, that it would require a vessel to be of a very strong 
and peculiar build to stand the scraping of stones weighing from one 
and a half to three tons each along her sides, when dumped from her 
deck into the water. No spécial efforts seem to hâve been made to 
proteet the sides when the boat careened, or a thin stone slued in 
towards her bottom. The charterers knew that the barge was built 
with "wall sides," tapering towards a fiât bottom which was but 
three feet and nine inches narrower than the top. It is obvious that 
a slight careening would bring the side in contact with a stone fall- 
ing perpendicularly from the deck, and that such careening could be 
caused either by a wave of the sea or by the sudden discharge of a 
heavy weight from one side of the deck. In either case it was the 
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duty of the cîiarterers to hâve exercised ordinary care and ekill iu 
throwing over thèse huge stones, and there is a total want of évidence 
to show that they did so. The unloading may hâve been, and prob- 
ably was, condueted with the same reckless neghgence and haste aa 
■were exhibited in stowing the cargo on the fifth of April. The char- 
terers were under pressure to complète their contract with the govern- 
ment. They chose to run some risks, and they must abide the resuit. 
It is not contended that the sinking was caused by a péril of the sea, 
and there is no proof that the barge or its owners were in fault. 

The elaim of Magowan for the monthly payments after the end of 
June, at which time the charter-party was to expire by its own terma 
unless renewed by the charterers, cannot be allowed. The charterers 
did not, it is true, actually deliver the possession of the boat to its 
owner at the end of the first six months, or give notice to him that 
they would not renew the charter-party; but it was not necessary for 
them to do either, because the owner had knowledge of the fact that 
the insuranee agents and ship-builders had taken and obtained pos- 
session of her from and after the tenth of June until she was seized 
by the marshal at the suit of Andrews & Locke, and that she had 
been in the custody of that ofEcer ever since. 

The only question remainiug is whether the charterers should pay 
the hire for the whole month of June. In view of the history of the 
case, and with my conviction of the real causes of the sinking of the 
boat, I think they should be held liable. A decree will therefore be 
entered for the owner for the sum of $1,200 with interest on the 
monthly payments for April, May, and June from the dates on which 
they were respectively due until the entry of the decree, with bis costs 
in this suit. 

ïhe libel of Andrews & Locke is dismissed, with costs. 



The s. Andbeson.* 

Saveland and others v. The S. Anderson. 

(District Court, B. D. Wiaconsin. April, 1886.) 

OotLisiON— Crossing Courses— Spbciai, Ciecumstances Justift a Departurb 

FBOM THE OkDINART RuLB — FAULTY EXECUTION OF MaNBUVBR — HALF 

Damages. 

The schoonerE., while sailingwith the wind nearly aft, sighted the achooner 
A. The latter vessel was, at the time, close-hauled on the starboard tack. 
The vessels were sailing on crossing courses; the red light of the E. hearing 
fl ve points on the A.'s starboard bow, and the green light of the A. hearing four 
points on the E.'s port bow. The distance between the vessels was from one- 
eighth to one-fourth of a mile. A thick fog prevailed, ahutting in the lights 
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of both. In tUs emergency the E., instead of passing astern of the A., lufled. 
The A., instead of holding her course, put her helm up. In executlng th« 
maneuver the E. did not lufif sufiiciently to materially deaden her headwoy, 
and the A., instead of gaining distance by a slight changée of helm. made an 
extended circuit. When each vessel attempted to regain the course upon 
which she had been sailing, prior to the exécution of the maneuver, they 
met again in doser proximity, but in positions otherwise corresponding al- 
most precisely with those in which they originally stood. Held, that the close- 
ness of the vessels when flrst seen was a spécial circiimstance which justifled 
a departure from the ordjjiary rule of the road, but that as both vessels were 
in fault in the exécution of the maneuver, and as the collision resulted there- 
from, the damages should be divided. 

In Admiralty. 

M. C. Krause, for libelants. 

Van Dyke é Van Dyke, for claimant. 

Dyer, J. This is a libel in rem to recover damages for injuries to 
the schooner Ebenezer, cauaed by a collision with the schooner An- 
dersen. The collision occured about 10: 30 p. m., June 14, 1879, où 
Lake Michigan, about 15 miles ofif Port Washington. The night wàs 
dark, and there was a heavy fog which prevented a view of objeetls 
except at a short distance. The wind was a moderato breeze from 
the south. The Ebenezer, bound from Milwaukee to Washington 
Harbor, was heading N. by E. |- E., and, with ail sails set, was sailing 
light directly before the wind, at a speed of about five miles an hour. 
The Anderson, bound from Elk Eapids to Chicago, was sailing close- 
hauled on the starboard tack, laden with a cargo of pig-iron, and 
heading S. E. byE. Her speed was about four miles an hour. The 
lights of both vessels were in their proper places, and burning. The 
red light on the Ebenezer was first seen on the Anderson when about 
a quarter of a mile distant, and bearing about S. byE. ^ E., or about 
five points on her weather bow. The Anderson's green light wasfirsfc 
seen on the Ebenezer when the vessels were about one-eighth of a 
mile apart, bearing about four points on her lee bow. On the Ander- 
son it was the master's watch, composed of three persons, — the master 
as ofEcer of the deck, one seaman as lookout stationed on the fore- 
castle, and another at the wheel. On the Ebenezer it was also the 
master's watch, composed of two persons, — the master at the wheel 
and one seaman forward. The Anderson carried a master, mate, and 
fonr seamen. The Ebenezer carried a master, mate, two seamen, 
and a passenger. The lookout on each vessel sounded the fog-horn 
according to the régulations, but on neither vessel was the horn of 
the other heard. 

The courses of the two vessels crossed, and when the crew of each 
knew of the proximity of the other they were very close. As the 
Ebenezer had the wind free, and as the Anderson was close-hauled 
on the starboard tack, it was the duty of the Ebenezer to give way. 
The gênerai rule applicable to the situation required the Ebenezer io 
change her helm so as to go off to the starboard side of the Ander» 
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son, passing her astem, and for the Anderson to keep her course. 
But as the vessels were so close when the lights of each were first 
seen, I am satisôed the Ebenezer could not hâve performed that 
maneuver with safety, and, in obeying therules, "due regard must be 
had to ail dangers of navigation, and to any spécial circumstancea 
■which may exist in any particular case rendering a departure from 
them necessary in order to avoid immédiate danger." 

The testimony shows that when the green light of the Anderson 
was sighted, the vessels, as near as could then be determined, being 
about one-eighth of a mile apart, and rapidly meeting, the master of 
the Ebenezer put her wheel hard down. The men below -were called 
up, and the main sheet was hauled aft. This brought the vessel up 
in the wind, heading about east. At the same time the wheel of the 
Anderson was put up, her mizzen sheet was slacked off, and the ves- 
sel ran before the vrind. This movement brought her on a north- 
easterly course. Thus, both vessels tried to keep out of the way of 
the other, and, as we shall presently see, the movement of each tended 
to baffle the other. The mate of the Ebenezer says when he arrived 
on deck from below he saw the stern of the Anderson as she was 
passing oËf on a north-east course before the wind. The lookout on 
the Anderson says that as that vessel changed her course from S. E. 
by E. to N. E., or N. E. by E., he saw the broadside of the Ebenezer, 
which placed that vessel on an easterly course, or, perhaps, a little 
south of east. Thus the vessels were situated when, after a few mo- 
ments, the master of the Anderson, undoubtedly supposing be had 
sailed far enough out of his original course to again résume that 
course without danger of collison, ordered the wheel of that vessel 
put down and the mizzen sheet hauled aft. This brought her back 
on her starboard taek, and in a moment or two, as she gained head- 
way, she found the Ebenezer again direotly in her path, with a col- 
lision then unavoidable, and she struck the Ebeuezer directly amid- 
ships, bow on. 

With thèse facts before us, it is not difficult to see what were the 
causes of the collision. Indeed, it is plain that both vessels were in 
fault. Binée the vessels were toc close to enable the Ebenezer tojibe 
and goasternof the Anderson when Ihey first sighted each other, the 
movement by which it was sought to put her up in the wind was a 
proper one. As there were only two men on deck, and as those be- 
low had to be called up, there was some delay when every moment 
was precious in hauling the main and fore sails aft, so as to success- 
fully bring the vessel up to the wind ; and I am satisfied she was never, 
during the affair, brought as high up into the wind as she would head. 
After being hauled round she stood on an easterly course. This con- 
clusion accords with the weight of the testimony, and with the cir- 
cumstances, and with the diagrams furnished by both parties. One 
pr.two of the witnesses think she may hâve been brought round so as 
tobe heading B. S. E., but the circumstances strongly indicate that 
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she stood more to eastward. Even if her course was E. S- E., ahe 
was -wichin six points of the wind, and she would head five points to 
the wind. This is the testimony of the mate. After she was brought 
about, and her speed thereby slackened, she would soon drop ofif, her 
eanvas would fill, and she would move ahead, and this is precisely 
what the libelant Saveland, who was on board, says she did. Aa 
she took an easterly course, therefore, she was going ahead, so that 
when the Anderson, after her first maneuver to avoid the collision, 
resumed her original course, both vessels, although at some distance 
from their first point of proximity, met again in positions correspond- 
ing almost precisely with those in which they originaliy stood to each 
other, and thus the collision was brought about. It is évident that 
when the Anderson changed her course, and went off with the wind 
to the north-east, and the Ebenezer also changed her course, and 
went to the eastward, they were going upon almost parallel courses, 
so that when each attempted to regain her original course there was 
as much danger of a collision as in the outset. 

This, I am convinced, is the true story of this collision, and it 
seems plain that it might hâve been averted if the Ebenezer had kept 
up nearer to the wind, so that her movement ahead would hâve been 
more efifectually arrested, and if the Anderson, instead of making a 
circuit towards the north-east, had kept her course, varying from it 
perhaps a point or two to the northward, as the necessity of the case 
might require. It took time for her to change her course and go oflf 
with the wind, and then to corne back on her course again, and this 
proved to be just enough time to bring the Ebenezer, as she went ofif 
to the eastward, directly in position where the two vessels must meet. 
Thus the movement of each tended to baffle the other, whereas, if the 
Ebenezer had gone as high up in the wind as she could be placed, 
her speed would hâve been more effectually slackened, and the An- 
derson, by keeping her course, being under fuU speed, would hâve 
passed by. This, it seems clear, could hâve been ■ accomplished, 
even if the master of the Anderson had deemed it necessary to de- 
flect from her course one or two points. 

It seems to me a plain case of fault in both vessels, and therefore 
one in which the damages must be divided. Decree accordingly. 
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Power aûd another ». Baker and another.* 
(Oircuit Court, B. Minnesota. April, 1886.) 

JUDQMENT AGAINST JOINT TrESPASSEES — PLAIKTIFFS' RiGHT OP BLECTIOIT— Ef- 

FBCT OF Payment of Monet inïo Court — Clebk's Satisfaction of Rbcobi;). 
In conséquence of a collision between two vessels, owned respectively by 
the complainants and respondents, the latter flied a libel against the former 
in the admiralty. Adecree for $9,572.83 was obtained, and an appeal entered. 
Prior to the trial of the admiralty suit they also brought an aclion of trespass 
in the State courts against the owners of the ship-yard at which both vessels 
were lying at the time of the collision. In the latter suit they obtained a judg- 
ment for $4,476.88, which amoant was paid into court, and satisfaction entered 
of record by the clerk. The respondents declined to accept and receive the 
amount in question, and tbereupon the complainants flled a bill in equity 
against them, praying that the decree in admiralty be discharged and canceleS 
by reason of the payment into the state court of the j udgment obtained against 
the other joint wrong-doer. Held, that when separate actions are brought for 
ajoint trespass, the plaintiilcBn reco ver against one or ail, and if separate judg- 
ments are obtained he may make his élection. Held, that as this is a privilège 
of which he canuot be deprived, the clerk has no power to bind him without 
his assent, and payment in court neither concludes him, nor deprives him of 
the privilège of an élection. 

The facts in the présent eontroversy, as disclosed by the pleadings, 
are asfoUows: In the fall of 1879 the steamer Butte, owned by the 
complainants herein, Power, McGarry, Rees, McKnight, and Andrew 
M. Johnson, now deceased, while on the ways at Bismarck, in a ship- 
yard owned and œanaged by G. S. Weaver and Eoger S. Munger, 
under the firm name of G. S. Weaver & Co., the steamer mentioned 
having been hauled on the ways, and at the time mentioned being in 
the charge of the latter firm by a contract with the owners of the 
same, became loosened from her fastenings, and crushed the steamer 
Col. McLeod, which was also at the time mentioned in the care and 
keeping of Weaver & Ce, by virtue of a contract entered into be- 
tween Weaver & Co. and the owners of the McLeod, the respond- 
ents herein. In July, 1881, the owners of the McLeod flled their li- 
bel in admiralty against the owners of the Butte, in a case of mari- 
time tort, charging the latter with the commission of wrongs, griev- 
ances, négligences, and omissions in the hauling, managing, and 
propping up of the said Butte, resulting, as alleged, in the damage 
to tiie said McLeod. Process in personam issuing against Thomas 
C. Power, one of the owners of the McLeod, and the said Power hav- 
ing been duly arrested in accordance with the mandate of the said 
process, P. H. Kelly and Joseph Leighton, of the petitioners herein, 
became the sureties of the said Power on the bail-bond duly given, 
according to the provisions of law, in tiie sum of $5,000. The case was 
tried in the district court, and on appeal to the circuit court judgment 
was entered in favor of libelants for the sumof $9,572.82, and an ap- 
peal was taken by the respondents to the suprême court of the United 

I Reportod by Théodore M. Etting, Esq., of the Philadelphia bar. 
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States, whîch is now pending. Before the trial the same partîea (li- 
belants) brought a suit in the district court of the state for damages 
against C. S. Weaver and Eoger S. Munger as joint trespassers with 
the respondents in the admiralty suit for the same tort, and judg- 
ment was rendered in favor of plaintiffs for the sum of $4,476.88, 
which amount was paid iuto court by the défendants, and satisfaction 
of the judgment of record was made and entered by the clerk on the 
twentieth day of July, 1885; but the amount sopaidinto court never 
bas been accepted by the plaintiffs, and they hâve, at ail times since 
the rendition of the judgment, refused to proceed further in said ac- 
tion, and décline to accept and reeeive the amount so paid into court 
uponthe judgment. ,The respondents in the case in admiralty now 
file a bill in equity against the libelants, praying that the decree in 
admiralty in the circuit court be discharged of record and canceled, 
by reason of the payment into the state court of the judgment ob- 
tained against the other joint wrong-doers. An answer is iiled set- 
ting up the facts in regard to separaté suits, and the proceedings 
therein, to which exceptions are taken, and hâve been f uUy preaented 
by counsel. 

C. D. O'Brien, for complainants. 

Williams de Goodenow, for respondents. 

Nelson, J. The défendants in this equity suit claîm the rîght to 
make their élection de melioribus damnis in the separaté suits brought 
to recover damages for the tort. The doctrine is well established that 
when separaté actions are brought for a joint trespass the plaintiff 
can recover against one or ail, though others be acquitted; and if 
eeparate judgments are obtained, he may make his élection to take 
the larger judgment or pursue the solvent party, and when made, he 
is coricluded. This is a privilège of which he cannot be deprived. 
He can only bave one satisfaction, but the judgment satisfied must 
be the one which he bas elected to take. The doctrine is fuUy re- 
viewed in Lovejoy v. Murry, 3 Wall. 2, and it is there stated: "No 
matter how many judgments may be obtained for the same trespass, 
or what the varying amounts, an acceptance of satisfaction of any 
one of them by the plaintifï is the satisfaction of ail the others, except 
the costs." The answer in this suit dénies any acceptance of satis^ 
■faction, and the complaint does not even allège that the plaintiff in 
ihe state court received the money deposited therein. 

The rule stated in Blann v. Cocheron, 20 Ala. 320, cited by United 
States suprême court, is substantially this : The clerk bas no power 
by his acts to bind the plaintiff unless he assents, and the payment 
into court of the amount of one judgment does not conclude him, and 
eut off the privilège of élection; the plaintiff must act. 

Exceptions overruled. 
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The John S. Smith.* 

Mato ». The John S. Smith. 

{Dmriet Court, S. D. N'eu York. April 6, 1886.) 

CoLiiTBiOîT— Tbipping Anchor— DEiPr— Nbougbnce— Noticb of Iwtehttow to 
Dkift. 

Wlien the schooner W. tripped her anchor knowing that, 8B the wind and 
tide then were, Bhe would drirt rapidljr, and across the course of vessels com- 
ing up the bay ; and, having done so, drif ted and collided with a tug, having the 
schooner A. m tow, which was within hailing distance when the anchor was 
tripped; and nothing showed that the tug had notice beforehand of th« 
Bcbooner's intention to drift, or could hâve avoided her after the drif t bad be- 
gun: 7uld, that the schooner W. was liable for the collision. 

In Admiralty, 

Wilcox, Adams d Macklin, for libelant, Elisha Mayo. 
Edward D. McCarthy, for the tug. 

Butler, Stillman d Hubbard, for the schoouer Frank Atwood, in 
tow of the tug. 

Bbnediot, J. Situated as the schooner Phehe J. Woodruff was, and 
with the wind and tide as it was, it was a fault in the Woodrufî to 
trip her anchor when she did. She knew that she would drift rapidly 
the moment her anchor broke ground, and that her drift would carry 
her across the course of vessels coming up the bay. It was her duty, 
before taking such a drift, to be sure that it would not endanger any 
vessel near. It she knew of the présence of the tug or tow when she 
tripped, it was a fault not to hold on by her anchor till the tow, then 
■within hailing distance, had passed. If she was ignorant of the 
présence of the tug and tow, that ignorance was a fault. 

Whether the tug was not in fault is the remaining question. I do 
not think that the tug was chargeable with the knowledge of the 
schooner's intention to trip her anchor when she did. The spanker 
gave no such notice. It had been up for some hours. The présence 
of the crew of the Woodruff at the windlass gave no such notice. 
They had been at work there for some time. The act of drifting 
first gave notice of the schooner's intention to drift, and the act 
was observed by the tug as soon as it commenced. Want of look- 
out on the tug, therefore, was no cause of the accident. Neither 
was it a fault on the part of the tug to keep going, notwithstanding 
the drift of the schooner. To stop would bave been fatal. Her only 
way was to port or starboard. She did the former, and I am not sat- 
isfied that it was an error so to do. But if it was an error, it was no 
fault. A misïake on the part of the tug in adopting a method of 
escape from an imminent péril, caused by the change of the schooner 

•Beported by E. D. & Wyllys Benedict, Esqs., of the New York bar. 
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from a vessel at atichor to a vessel drifting rapidly athwart ber course, 
should not, in my opinion, be imputed to ber as a fault. 
The libel must be dismissed, witb costs. 



Thb Citt or Chesteb. 

(District Court, 8. B. New York. April 6, 1886.^ 

Collision— Damages— Repaies in Excess— Sukvet. 

When repalrs of a gênerai character, beyond the injuries inflicted by a col- 
lision, are made at the same time, and without séparation of the items of the 
work as the repairs progress, the bills of repairs presented are no criterion of 
the damages, and tlie items of repairs claimed will be closely scrutinized to 
prevent exaggeration. The estimate of compétent surveyors made immedi- 
fitely after the in jury may be used in évidence. The commissioner in this 
case having, upon a careful investigation, allowed much less than the esti- 
mate of the surveyors, the report was confirmed; though the repairs, as made, 
adopted différent methods from those recommended by the surveyors, by al- 
lowing the expense of strengthening pièces, and disallowing the surveyors' 
estimate of permanent dépréciation. 

In Admiralty. 

E.D. McCarthy, for libelant. 

Wilcox, Adams de Macklin, for claîmants. 

Brown, J. Notwitbstanding the skillful and ingénions argument 
of counsel in belialf of the exceptions in the above case, I am satisfied, 
upon a careful considération of the testimony, that no injustice is done 
to tbeclaimants by the commissioner's report. The court, so far as 
in itb power, will take equal care to prevent the exaggeration of claims, 
and to afford full réparation for the actual injury. Where repairing 
is delayed, and the repairs tinally made are more extensive than the 
injury calls for, the closest serutiny in separating the charges made 
is obligatory. The repairs are not in any case the necessary and 
soie criterion of the damages. The actual damage properly proved 
may be recovered though the boat never be repaired ; or the repairs 
may be partial only, and recovery may be had for the partial repair, 
with an allowance for permanent dépréciation. One of the chief ob- 
jections in this case is to the expense attendant on putting in strength- 
ening timbers. This mode of repair was adopted instead of that 
recommended upon the survey made shortly after the accident. But 
the survey, which was made by compétent experts, while providing 
for certain repairs, gave a further estimated allowance of $2,000 for 
permanent damage. This last sum alone is much in excess of ail 
the damage allowed by the commissioner. He has allowed the ex- 
pense of the strengthening pièces in the place of certain other recom- 
mendations in the survey, but disallows ail claims of permanent de- 
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preiîiation, thus finding a sum far lessthan the amount of the Burvey. 
In the détails of the expenses he bas also eut off $200 from the labor 
account, by reason of its apparent large excess above the usual aver- 
age relation to the material used. The nature of the repairs done, 
however, would, in this case, involve a larger proportion of labor than 
usual. Upon a careful review of the whole subject, I do not think 
the claimants hâve any just cause of complaint, and the report la 
therefore conlirmed. 



Thomas v. Thoewegan. 
{District Oourt, W. D. Tennessee. March 33, 1886.) 

AXIMIEALTY PrACTICB— JURATORT CAUTION OB PaUPBk'S OaTH. 

Poor persons maj sue in the admiralty, without giving security for the 
costs, on complying with the practice of the court for giving the juratory 
caution, which practice is explained. 

In Admiralty. 

Gantt é Patterson, for libelant. 

Hammond, J, This is an application to sue for personal injuries 
upon taking the pauper's oath. So far as it is a libel in rem against 
the steam-boat, the pleading must be reformed, as there can be no 
joinder of actions in personam and in rem in cases like this. Admi- 
ralty Eule 16. Otherwise the proceeding seems to be correct, and 
conforms to the practice and forma prescribed by this court for allow- 
ing poor persons to sue in the admiralty without security for costs. 
Southworth v. Aclams, 2 Flippin, 282, in notis; Bradford v. Brad- 
ford, 2 Flippin, 282. The clerk will file the libel and issue process 
on the libelant taking the required oatb as was done in that case. 
So ordered. 
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Hancook V. HoLBEooK and others.* 
(Circuit Court, E. D. Louisiana. March 15, 1886.) 

1. Remotal of Causes— Citizenship—Pabties. 

In causes where the parties, plaintiffl or défendant, consist of more than 
one, tliey must be collectively so situated as to authorize a removal. Florence 
Sewing-mach. Oo. v. Orover & Baker Sewing-mach. Go., 18 Wall. 653; Knapp t. 
Bailroad Co., 20 Wall. 117. 

2. Samb — Local Préjudice Act of 1867. 

Citizenship of différent states ia net enough, under the local préjudice act 
of 1867. The locality — the citizenship — of the party adverse to that of him 
seeliing the removal should be in the state where the local préjudice is averred 
to exist. 

On Motion to Eemand. 

John D. Rouse and Wm. Grant, for plaintifif. 

Thomas J, Semmes and Robert Mott, for défendants. 

BiLLiNGS, J. In the year 1876, piaintiff, describing himself as a 
citizen of the state of Louisiana, commenced this action in the state 
court. The cause was, apparently by consent, brought to the cir- 
cuit court; bas been tried and appealed to the suprême court of the 
United States, which held that the jurisdiction of the circuit court 
did not appear in the record, and directed the circuit court to remand 
the cause. This was done. Subsequently to the cause having been 
remanded to the state court, to-wit, on the eighth day of December, 
1885, the plaintifï tiled a pétition for removal of the cause to the cir- 
cuit court, veritied by his affidavit and accompanied by his proper 
bond. The affidavit is to the efifect that the phiintiff was, at the time 
of making the same, a citizen of New York, and that the four respond- 
ents (the suit having been discontinued as to the fifth défendant) 
were citizens of the state of Louisiana. The state court refused the 
transfer; but an authenticated copy of the record has been filed in 
this court. The issue has been presented by two of the défendants, 
namely, Mrs. George Nicholson (formerly Mrs. Eliza Jane Holbrook) 
and George Nicholson, that they were at the time this last pétition 
for removal was filed in the state court citizens of the state of Mis- 
sissippi. 

The application for removal was made under the act of 1867, 
called the "Local Préjudice Act." The affidavit of the plaintifif that 
he had become, and was at the time of filing his last pétition for re- 
moval, a citizen of the state of New York is uncontradicted. Mr. 
and Mrs. Nicholson hâve offered the testimony and afïïdavits of nu- 
merous witnesses, and hâve abundantly established that they were, 
at the time of the filing of the plaintifif's last pétition for removal, 
citizens of Mississippi. 

'Keported by Joseph P. Homor, Esq., of the New Orléans bar. 
v.27F.no.5— 26 
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The first proposition contended for by the counsel for the plaintfif 
îs that, under the act of 1867, the citizenship of the parties at the 
time of the application for removal, and not at the time of the com- 
mencement of the suit, is to be looked at. In Insurance Go. v. Pech- 
ner, 95 U. S. 185, the court reserve this question, and state that the 
language of the act of 1867, bearing upon this question, is différent 
from that of 1875. But the court need not décide this question in 
this case. If it be assumed, without any décision upon this point, 
that the law is as it is claimed by the plaintiff's counsel, we then bave 
a cause pending in the state of Louisiana against four défendants, 
wberein the plaintiff is a citizen of New York, two défendants are citi- 
zens of the state of Mississippi, and two défendants are citizens of the 
state of Louisiana. ïhe nature of this cause has been passed upon by 
the suprême court, (Hancock v. Holbrook, 112 D. S. 231, S. C. 5 Sup. 
Ct. Eep. 115,) where the court say: "There is no pretense of a sep- 
arable controversy." It is to be observed that the suit is between a 
citizen of New York, two citizens of Mississippi, and two citizens of 
Louisiana, brought in the latter state. 

It is contended by the leàrned counsel for the plaintiff that the f act 
that the controversy is altogether between citizens of différent states, 
and that the plaintiff is a citizen of another state, and two défendants 
are citizens of the state where the action is brought, authorized the 
removal, notwithstanding the fact that two of the défendants are non- 
resident citizens. Where a removal is sought under the act of 1867, 
and more than one person are joined as plaintiffs or défendants, and 
wliere, as hère, the suprême court hasdetermined the cause of action 
isnot divisible, the test of citizenship must apply toeach party to the 
suit collectively . Florence Sewing-mach. Co. v. Graver <£ Baker Sewing- 
mach. Co., 110 Mass. 70. In this case, after it reachedthe suprême 
court of the United States, it was held, (18 Wall. 553 :) "A case in 
which the plaintiff is a citizen of the state where the suit is brought, 
and two of the défendants are citizens of other states, a third défend- 
ant being a citizen of the same state as the plaintiff, is not removable 
under the act of 1867 upon the pétition of the two foreign défend- 
ants." The court say, at page 583: "Where plaintiffs and défend- 
ants are both non-residents, the acts of congress make no provision for 
removal." In Knnpp v. Ruilroad Ce, 20 Wall. 117, the court holds 
that the act of 1867 does not change the settled rule that détermines 
who are to be regarded as the plaintiff and the défendant, i. e,, that the 
plaintiffs and défendants must be collectively sueh as to authorize 
the removal. The case of Johnson v. Monell, 1 Woolw. 391, might 
havô led to a décision of this point, but did not. The reasoning in 
Sands v. Smith, 1 Dill. 290, is in favor of the doctrine contrary totliat 
which the suprême court hâve established. The same may be said of 
Akerly v. Vilos, 2 Biss. 110. Butas the suprême court, in 18 and 20 
Wall., cited above, hâve settled the question that the party, plaintiff 
or défendant, when consisting of more than one^ must be collectively 
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80 BÎtnated as to anthorîze a removal, this court must foUow that 
construction. The case of Myers v. Swann, 107 U. S. 546, S. G. 2 
Sup. et. Eep. 685, bas not overruled thèse cases, 

The removal act of 1867 is a more extensive act as to time when 
it may be put in opération than many of the other removal acts, in 
that it may be invoked at any time before trial. It requires the court, 
in order to transfer the cause, to inquire into no fact beyond the be- 
lief or fear on the part of the plaintiff or défendant seeking the re- 
moval that on account of local préjudice he cannot obtain justice in 
his cause in the local tribunals. This might wisely be permitted if 
the local tribunals were of the looality of the adverse party. But it 
seems to me that the intention of congress was that the locality — the 
citizenship — of the party adverse to that of him seeking the re- 
moval should be in the state where the local préjudice is averred to 
exist. The fact that enough exists to give the circuit court jurisdic- 
tion under the gênerai statutes — viz., citizenship of différent states — 
is not enough under the local préjudice act. In this case Mr. and 
Mrs. Nicholson are citizens of Mississippi, and the cause is pending 
in Louisiana; they are the chief défendants. 

Let the canse be remanded. 



Laoboix V, Lyons.* 
(Œreuit Court, E. D. Louisiana. Marcli 6, 1886.) 

1. EBMOvAii OF Causes— Remand—Alienagb op Parties. 

A motion to remand on theground of thealienage of both parties will be re- 
fused in a case removed into the circuit court where the jurisdiction is ap- 
parent on the record, because, in such a case, the jurisdiction can only be at- 
tacked by sworn plea or exception. 

3. Samb — Case at Law and in Equitt. 

Where a case cornes from a state court as one case, of which the circuit 
court has jurisdiction, that court does not lose jurisdiction because one part 
of the case has to be tried on the equity aide, and the other part on the law 
side, of the court. 

On Motion to Eemand. 

Ernest T. Florance, for défendant. 

Ernest B. Knittscknitt, for plaintiff. 

Pabdee, J. This suit was instituted in the civil district court of 
the parish of Orléans for an injunction to prevent infringement of a 
trade-mark. The pétition alleged that the plaintiff was an alien citizen 
of France, and that the défendant was a citizen of one of the United 
States. An injunction pendente lite was issued. The défendant filed 

' Eeported by Joseph P. Hornor, Esq., of the New Orléans bar.' i 
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an answer denying plaîntiff's right to the alleged trade-maïk, elaimed 
it for himaelf, and further set up "that under the law of France of 
June 23, 1857, entitled 'Sur les marques de fabrique et de commerce,' 
.plaintiff had no title to said trade-mark in France, and under the 
treaties of the United States and France no title thereto in the 
United States." The défendant, besides answering, filed a demand 
in reconvention for damages for the illégal and wrongfui issuance of 
the injunction, and for damages resulting from the publication there- 
of, and for attorney's fées; and at the conclusion of the reconven- 
tional demand the averment is made that plaintiff résides in the re- 
public of France and défendant in the parish of Orléans. Thereupon 
the plaintiff filed a pétition and bond for removal of the case to 
this court. In the pétition for removal is an allégation that the 
plaintiff was, at the commencement of the suit, and still is, an alien, 
a résident and citizen of the Freneh republic, and that the défend- 
ant then was and still is a citizen of one of the United States. The 
state court accepted the bond, and direeted the removal of the case. 

In this court the transcript has been filed, and the plaintiff has re- 
cast his pleading so as to conform to the equity rules of this court; 
and in the recast bill the averment is again made of alienage of plain- 
tiff, and the citizenship of défendant, and a case is made that in part 
arises under the laws of the United States. After the transcript was 
filed in this court the défendant made a motion to remand the cause 
to the state court on the ground that both plaintiff and défendant 
were aliens, the one being a citizen of France and the other of Great 
Britain. This motion was po&tponed to allow the complainant to re- 
cast his pleadings to enable the court to détermine whether the case 
should go on the equity docket or law docket, or both. Since the 
pleadings were recast the motion to remand is again made on the same 
ground of alienage of both parties. 

This motion is now for décision, and is refused because (1) when a 
case is once brought in this court with jurisdiction apparent on the 
record, the jurisdiction should only be attaeked by swornplea or excep- 
tion. Equity Eules, 31; Circuit Court Eules, No. 7. See Hoyt v. 
Wright, é Fed. Eep. 168, and the case of Hartog v. Memory, 116 U. 
S. 588, S. G. 6 Sup. Ct. Eep. 521. (2) Because if the alienage of 
both parties is established, still the jurisdiction of the court is appar- 
ent on the record, as the case is one arising under the treaties of the 
United States. See Railroad Co. v. Mississippi, 102 U. S. 135. (3) 
Because as the requisite citizenship to warrant a removal to this 
court was apparent, on the record, the allégation in the pétition for 
removal of the alienage of the plaintiff and the citizenship of the de- 
fendant was a useless averment, and did not operate to hinder the 
removal from being elaimed and operative on the ground that the case 
was one arising under the public treaties of the United States. See 
section 3, Act 1875. (4) Because if the case were remarided on the 
ground elaimed, it could be at once removed again to this court, and 



DODS V. GHISEUN. 405 

the court ought not to put the plaintiff to the useless cost and expansé 
when the record shows fully présent jurisdiction of the case. 

The main contention of the défendant is that, if the case remains 
in this court, his reconventional demand for damages must go on the 
law sideof this court as an independent case, and will be without our 
jurisdiction beaause of the fact that both plaintiff and défendant are 
aliène. It isconceded that the plaintiff 's suit for an injunction and the 
defendant's demand in reconvention constituted but one case in the 
state court, and it must follow that it comes hère as one case. If it 
cornes hère as one case, of which case this court bas jurisdiction, theu 
I think it follows that we do not lose jurisdiction because under our 
practice we try one part of the case with a jury and the other part 
without. But however this may be, if the case is properly brought 
hère for trial, and we find that we cannot follow the involved prac- 
tice allowed in the state court, and allow a suit for damages for the 
illégal issuance of an injunction to be tried iu the same case as the 
injunction suit, nor as a part of the same case, and we find that we 
hâve no jurisdiction thereof, we shall bave to dismiss the reconven- 
tional demand for damages without préjudice. This resuit will not 
defeat the plaintifï's right to remove a removable case ; perhaps he 
may bave removed the case for the purpose of taking advantage of 
our différent practice. See Ex parte Fisk, 113 U. S. 726; S. C. 6 
Sup. et. Eep. 724. 



DoDD and others ». Ghiselin.' 
(Circuit Court, E. D. Missouri. April 13, 1886.), 

1. JuRiSDiCTiOK — Suit bt Guardian. 

Where a minor sues by his guardian, the citizenship of the former déter- 
mines the jurisdiction of the court. 

2. BXECUTORS AND ADMINI8TRATOB8 — OONNIVANCB AT IlfPROPBB CLASSIFICATION 

OF Claims. 

Where an administrator, by collusion and connivance, aids in having claims 
placed in a higher class than that in which they belong, and in that way pre- 
vents any thing being left for other claims of the same sort, properly classed, 
he is liable to holders of the latter claims for their share of the amount 
diverted, and may be sued in this court therefor. 
S. Same. 

It is unnecessaryforthe claimants wtonged, to await the final settlementof 
the estate before suing, even where by so doing they could obtain a remedy iu 
the probate court by a restatement of the account. 
4. Samb— State Laws Bindino. 

State laws providing for the settlement of estâtes of deceased persons are 
binding upon fédéral courts. 

In Equity. Demurrer to bill. 
L. B. Valliant, for complainants. 

' Reported by Benj. F. Rei, Esq., of the St. Louia bar. 
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Qiven Campbell, for défendant. 

Bkbwek, J., (orally.) In the case of Dodd and others againsi 
Ghiselin, administrator with the will annexed, there is a demurrer to 
the bill — First, on the ground that this court bas no jurisdiction, by 
reason of the oitizenship of the parties; second, that there is a de- 
fect of parties; third, that there is no equity in the bill. 

The bill is brought by two minors, citizens of the state of Texas, 
by their next friend and curator, the latter being a citizen of the state 
of Missouri, against the défendant, a citizen of Missouri, and the 
daim is that the parties litigant are the curator on the one side and the 
administrator on the other, both citizens of Missouri. The case of Coal 
Co. V. Blatchford, 11 Wall. 172, is cited, which holds that trustées and 
executors, suing for others' benefits, are the parties holding the légal 
title and the ones whose citizenship détermines the jurisdiction of the 
fédéral conrt. But the title to the property of a minor is in the minor. 
The curator or guardian represents him, but does not bave the title ; 
and in the leading case of Lamar v. Micou, 112 U. S. 452, S. C. 6 
Sup. et. Rep. 221, the suprême court notices the distinction: 

"The case of such a guardian différa frotii that of an exécuter of, or a trustée 
under, a will. In the one case the title is in the exécuter or the trustée; in 
the other, the title in the property is in tlie ward, and the guardian has only 
the custody and management of it, with power to change its investment." 

The bill allèges that the judgments rendered in the state court, 
upon which this suit is founded, were rendered in favor of the minors. 
Before this bill was filed the curator was, by this court, appointed as 
next friend, with power to bring this suit. That ground of the de- 
murrer is not well taken. 

I pass to the third question; that is, whether there is any equity in 
the bill. The facts as stated are thèse : One Jamison was curator of 
the estate of thèse minors. As such he defaulted. A new curator, Mr. 
Scudder, was appointed in his place. Judgments were rendered in 
the probate court on July 21, 1885, in favor of thèse minors, and 
against Jamison, their former curator. William P. Ferguson was 
the bondsman of this curator, He died in 1883, and Mr. Ghiselin 
was appointed as administrator with the will annexed. This was done 
September 19, 1883. Statutory notice was published, and the estate 
is now in process of settlement in the probate court, The bill charges 
that the estate of Ferguson will not pay ail the claims allowed against 
it, — will not pay even ail the claims allowed and classed in the fifth 
class. It charges that there are about $65,000 of claims which bave 
been allowed and classed in the fifth class. The claims of thèse 
minors were not exhibited until one year had elapsed, and could not 
be, because they had not passed into judgment against their former 
curator; and so, not having been presented until after the expiration 
of the first year, were allowed and classed in the sixth class. As the 
estate will not pay ail the fiftb-elass claims they will get nothing. 
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It further charges that two of the claims, amountîng to about $40,- 
000, which were allowed and classed in the fif th claas, were not in fact 
«xhibited to the administrator within one year; but by his collusion, 
and by connivance between him and with the claimants thereof, were 
reported to the court as exhibited during the fiirst year, and allowed 
and classed in the fifth class. 

Upon thèse facts counsèl asserts — First, that, notwithstanding the 
law of Missouri provides that claims presented within one year shall 
be allowed and classed in the fifth class, and those presented after- 
wards shall be allowed and classed in the sixth class, and that the 
fif th-class claims shall be paid in f uU bef ore any payment on the sixth- 
class claims, this court, sitting as a court of equity, is not bound by 
that law; that equality is equity; that the two claims of forty thou- 
sand and odd dollars, which were allowed and classed in the fifth 
class, being of the same nature, are of only equal equity with the 
claims in favor of the plaintiffs. In fact, those were claims against 
the teatator as bondsman of the same William F. Ferguson, though 
as curator of another estate. 

I should hâve stated one further fact as charged in the bill, and 
that is that although an order has been made to pay 20 per cent, upon 
the fifth-class claims, the administrator has in his hands enough as- 
sets undistributed to pay thèse claimants (the plaintiffs) pro rata 
with the other holders of fifth-class claims. So, it is insisted that as 
the administrator has not made distribution of ail the asseta, as 
equality is equity, that this court should adjudge against him that he 
distribute pro rata between thèse parties who hâve sixth-class claims 
and those having fifth-class claims of the same nature. Let us see 
to what that would lead: The administrator is an officer of the pro- 
bate court, and bound to obey its orders. This court has no power to 
control the actions of that court, or direct what its judgments shall 
be. The law of Missouri requirea that fifth-class claims be paid be- 
fore sixth-class claims. The due and orderly administration of af- 
faira in the probate court will necessarily lead to an order upon the 
administrator that he pay thèse fifth-class claims. If he does not 
pay them in fuU before he pays any on the sixth-class claims, judg- 
ment will be rendered against him, to which he and his bondsmen 
will be liable. Can it be that, discharging his duty in strict obédience 
to the orders of the court which appointed him, and to the law of the 
state of which he is an officer, he can be held liable to a judgment 
in this court. The only way out from such a resuit would be to hold 
that this court has power to interfère and take from the probate court 
the possession of those assets, and itself administer the estate, and 
that, the suprême court has held, cannot be done. Yonley v. Lav- 
ender, 21 Wall. 276. 

Take another illustration: In sqme of the states attachments bave 

priority as liens according to the dates of the levies, Suppose there 

: are two creditors, one having a matured claim, and the other one not 
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yet due; the former sues out his attachment, and makes his levy; the 
other oannot, in time for a contemporaneous levy. Can it be that a 
court of equity of the United States will interfère or take from the 
sheriff the attached property, and distribute it equally between the 
two creditors upon the doctrine that "equality is equity ?" The whole 
theory of this claim is that the administrator is liable to a decree in 
this court because he is obeying the laws of the state of Missouri, 
and tbat thèse non-resident minors hâve a right to insist upon a dis- 
regard of those laws by this court. There is no such right. This 
court does not sit hère to overturn the laws of the state of Missouri, 
but to enforce them. So far as those laws are valid and constitu- 
tional, and there is no question of validity in this case, they are just 
as binding upon this court as upOn the state courts. Obédience to 
the laws of the state of Missouri is no basis for liability to an action 
in this court. I iind in the authorities nothing which justifies this 
claim. 

The varions cases oited are thèse : The first is that of Union Bank 
of Tennessfe v. Jolli)'s Adm'rs, reported in 18 How. 503. By the 
laws of the state of Mississippi, when an administrator takes posses- 
sion of an estate, if he thinks it is insolvent, he may apply to a court, 
obtain an order, and hâve notice of insolvency published, and then 
those creditors that corne in and présent their claims in this insolvent 
proceedings share in the assets. If they do not come in, they do not 
share. An administrator taking possession of an estate believed it 
insolvent, and took the regular proceedings, but when he closed out 
the estate he had a surplus of six or seven thousand dollars. This 
claimant had not presented his claim in those proceedings. Now, 
under the law of Mississippi, the surplus went to the heirs; but the 
suprême court sustained a bill in favor of this claimant as against 
the administrator to the extent of the fund in his hands. Well, it is 
familiar law that a court of equity will follow the assets of an an- 
èestor in the possession of the heir, and apply them to the payment 
of the debts of the aucestor, There may be exceptions, but that is the 
gênerai rule. Now, instead of waiting for the administrator to turn 
the property over to the heirs, and leaving the claimant to tben pro- 
eeed against them, the court simply intercepted the fund in the pos- 
session of the administrator, and awarded it to the claimant creditor. 
That is ail there is in that case. 

In Payne v. Tlook, 7 Wall. 425, which went from this court, the 
complainant, a distributee, alleged that the administrator was guilty 
of maladministration, false settlements, an appropriation of funds to 
his own use, and that by misrepresentation he had wrongfuUy ob- 
tained a receipt or release from her. By this suit against the adminis- 
trator sbe sought to set aside thèse false settlements, and this wrongful 
recëipt ; and she obtained a decree for that which was rightfully her 
share of the estate. It was objected that no such proceeding could 
be had in any state courts until after final settlement in the probate 
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court, and therefore it was urged that until then no such proceeding 
could be maintained in this court. But the suprême court held other- 
wise ; that the laws of a state which regulate practice did not pre- 
vent the exercise by United States équitable courts of their inhérent 
jurisdiction; and that although a proceeding could not hâve been in- 
stituted in the state court until after final settlement.there was no such 
restriction upon the powers of the fédéral court, but that they could 
proceed whenever a case arose justifying équitable interférence. They 
did not, however, hold that any right could be enforced in the fédéral 
courts which could not be enforced in the state courts. If there had 
been maladministration, and the administrator had misappropriated 
the assets of the estate, in ail courts of equity such a wrong could be 
righted. That they did not mean anything more than that, is évi- 
dent, not merely from the facts of the case, and the opinion filed 
therein, but also from the comments of the same court in the subsé- 
quent case of Yonley v. Lavender, 21 Wall. 276. Eeferring to this 
case of Payne v. Hook the court says : 

"It was contended as the complainant, were she a citizen of Missouri, could 
only obtain relief through the local court of probate, that she had no better 
right because of her citizenship in Virginia ; but this court held that the equity 
jurisdiction conferred on tho fédéral courts is the same that the high court 
of (jhancery in England possesses; is subject neither to limitation nor re- 
straint by state législation; and that a bill stating a case for équitable relief 
according to the received principles of equity would be sustained, although 
the state court having gênerai chancery jurisdiction would not entertain it. 
ïhe bill charged gross misconduct on the part of the administrator, and one 
of its main objects was to obtain relief against thèse fraudulent proceedings. 
This relief was granted, and the administrator was compelled to faithfuUy 
carry out the trust reposed in him, and to pay tothe complainant the distribu- 
tivp share of the estate of her brother, according to tlie laws of Missouri." 

But this case of Yonley v. Lavender throws further light upon this 
question, and décides that an estate in the hands of an adminis- 
trator is in the custody of the court appointing him, and cannot 
be taken out of such custody by the fédéral courts. It appeared that 
a creditor of a décèdent in Arkansas, whose estate had been placed 
in the hands of an administrator by the probate court, commenced 
an action in the fédéral court, obtained judgment against the admin- 
istrator, and issued exécution, levied on the property, and sold it, and 
the purchaser brought ejectment. The suprême court of Arkansas 
held that the purchaser took no title, and the suprême court of the 
United States aiïirmed that judgment, and this quotation, notwith- 
standing its length, as it is pertinent to the présent inquiry, I beg 
leave to read : • 

"The question is whether the United States courts can exécute Judgment 
against the estate of deceased persons, in the course of administration, in the 
States, contrary to the declared law of the state on the subject. If they can, 
the rights of those interested in the estate, who arecitizensof the state where 
the administration is conducted, are materially changed, and the limitation 
wh (•!; froverns them does not apply to the fortunate creditor who happens to 
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be a citizen of another state. This cannot be so. The administration laws of 
Arkansas are not merely rules of practice for the courts, but laws limiting 
the righta of parties, and will be observed by the fédéral courts in the enforce- 
ment of individual rights. Thèse laws, on the death of Du Bose, and the ap- 
pointaient of his administrator, withdrew the estate from the opération of 
the exécution laws of the state, and placed it in tlie hands of a trustée for the 
beneflt of creditors and distributees. It was thereiif ter, in contemplation of 
law, in the custody of the probate court, of whieh the administrator was an 
offlcer, and during the progress of administration was not subject to seizure 
and sale by any one. The recovery of judgment gave no prior lien on the 
property, but simply flxed the status of the party, and compelled the admin- 
istrator to recognize it in the pay ment of debts. It would be ont of his power 
to perforra the duties with whieh he was charged by law if the property in- 
trusted to him by a court of compétent jurisdiction could be taken from him, 
and appropriated to the paymentof a single créditer to the injury of ail othera. 
How can he account for the assets of the estate to the court from wliich he 
derived his authority if another court can interfère and take them ont of his 
hands? The lands in controversy were assets in the administrator' s hands 
to pay ail the debts of the estate, and the law prescribed the manner of their 
sale, and distribution of the proceeds. He held tliem for no other purpose, 
and it would be strange, indeed, if state power was not compétent to regu- 
late the mode in wliich the assets of a deceased person should be soid and dis- 
tributed." 

I think that case is conclusive upon this question. The law of 
Missouri, whieh providea that claims allowed and classified in the fifth 
class shali be paid before claims allowed and classified in the sixth 
elass, is the law providing for a settlement of a deceased person's es- 
tate, and is binding upon the fédéral as upon the state courts. 

Another ground upon whieh this bill is sought to be maintained is 
exactly the opposite. This whieh I hâve been considering is that the 
défendant was liable if he obeyed the law of the state; the other ia 
that he is liable because he has disobeyed such law. In respect to 
that, it is said that the claims of thèse two creditors were not pre- 
sented within a year, were not exhibited in the language of the stat- 
ute; but that by collusion and connivance of the défendant with those 
claimants they were reported to the probate court as thus exhibited, 
and hence allowed as in the fifth class, and in view of the other cir- 
cumstances that operate to the préjudice of thèse minors, whose 
claims are allowed in the sixth class. The theory is that the de- 
fendant is liable because he has disobeyed the laws of the state of 
Missouri; and if that be true, it seems to me that he is liable to 
thèse plaintifïs, whatever rights those other claimants may hâve to 
the payment of their entire claims. By his wrongf ul act he has pre- 
vented thèse plaintiffs from sharing in any part of the estate; for if 
thèse other claims had been classed in the sixth elass, as they ought 
to hâve been, there would hâve been a pro rata division between 
them and thèse claimants. His wrongful act prevents that. For 
such wrongful act, I take it, he is liable in any court having juris- 
diction. That I understand to be the proposition underlying the case 
of Payne v. Hook, — that an administrator guilty of wrong in his 
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administration, thereby renders himself responsible for that wrong 
to any person aggrieved thereby. If this administrator, by collusion 
and connivance, bas lifted up claims whioh otherwise belonged in the 
sixth into the fifth olass, and so bas practically eut oùt thèse plain- 
tiffs from any payaient from the estate, to tbat extent he is person- 
ally responsible, and, I take it, it matters not in what court relief is 
sought. It may be in the state or in the fédéral courts; and, as in the 
case of Payne v. Hook, the parties are not obliged to wait until the 
final settlement of the estate, although they could obtain remedy in 
the probate court by a restatement of the account on final settlement. 
So, on that ground, and on that ground alone, the demurrer to the 
bill will be overruled, and the défendant can answer by May rules. 



Gaines v. City of New Orléans.* 
(Circuit Court, E. D. Louisiana. March, 1886.) 

1. Equitt — Pkactice — How Regui.ated. 

The equity practice in the courts of the United States is regulated by the 
laws of congress, and the rules of the suprême court of the United States 
made under the authority of an act of congress. 

2. Same— Defosit of Fond m Registrt. 

The equity practice in the United States courts requires the court, that 
ail parties w'ho can by possibility hâve an interest in the fund, except a frac- 
tion of the défendant, unité in the application, to order the deposit of a fund 
garnished in the registry of the court, notwithstanding that the stakeholder, 
who is the agent of défendant, also resists. 

On Motion for an Order Eequiring Funds to be Deposited in the 
Eegistry of the Court. 

Henry C. Miller, for Louisiana National Bank, garnishee. 
Thomas J. Semines and Alfred Goldthwaite, for plaintiff. 
F. T. Nichols and Chas. Carroll, for Gas-light Company. 
Walter H. Rogers, City Atty., for défendant. 

BiLLiNGs, J. The question submitted is whether the sum of $40,- 
000, on deposit with the Louisiana National Bank, shall be deposited 
in the registry of the court. The bank bas been garnished; bas no 
interest in the money; holds the same as the fiscal agent of the de- 
fendant. The money is claimed by the plaintiff under ber writ of 
exécution, by the gas-ligbt company under an ordinance of the city 
of New Orléans, and by the board of liquidation. The plaintiff and 
the gas-light company unité in the motion for an order requiring the 
deposit. 

The exécution under which the money was seized issued in aa 
equity cause. Under the practice in the courts of the state of Louib- 

' Reportcd by Joseph P. Homor, Esq., of the New Orléans bar. 
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iana snch an order would not he made ; under the practîce of the 
courts of chaneery such an order would be made. 3 Daniell, Ch. 
Pr. 181y et seq.; Jeremy, Eq. Jur. 254. It is not necessary to show 
that the fund is in danger, but merely that the plaintiff is solely en- 
titled, or has such an interest jointly with others as to justify him on 
behalf of himself and them to bave the fund secured. In ail equity 
causes the chaneery rules are followed to the exclusion of state prac- 
tice. In Bein v. Heath, 12 How. 178, Taney, 0. J., says: "The 
proceeding in a circuit court of the United States is regulated by the 
laws of congress, a.nd the rulea of this court made under the author- 
ity of an act of congress." This case holds that even by a rule of the 
circuit court the equity practice cannot be departed from. The con- 
'clusion, therefore, is that the equity practice is to govern, and that 
that practice requires the court, that ail parties who can by possi- 
bility hâve an interest in the fund, except a fraction of the defend- 
fendant, unité in the application, the court ought not to refuse to or- 
der the deposit because the stakeholder, who is the agent of the de- 
fendant, also resists. 

The order will therefore be entered. 



CoPFiN and others v. City ov Portland and another. 

(Circuit Court, D. Oregon. May 13, 1880.) 

1. Levée — Dbdication to Public Use. 

A dedication of real property to public use as a levée or landing on the bank 
of a navigable water implies and vests in the public a right to use the same 
without a grantee being named or in existence; and tt rests with the législa- 
ture, as the représentative of the public, to regulate such use, and to promote 
the same by improving the premises directly. or through the agency of the 
municipal corporation within whose limita the same are situated or otherwise. 

2. Same — Accbptancb and Continoancb of. 

No formai acceptance of such dedication is necessary; .nor does the exist- 
ence of such easement dépend on the extent of the use or improvemont of 
the premises, or that they are used or improved at ail. 

3. Same— Dedication fob a "Public Levée." 

In 1850 the occupants of the Portland land claim dedicated a strip of ground 
on the river, within the limits of the town they had laid out thereon, as a 
public levée, and so designated it on the plat of the survey. Held, that the 
intent and understanding was to dedicate the property to public use as a land- 
ing place for the use of water-craft, and the transfer of freight and passen- 
gers to and from the river. 

4. Same— Power of the Statb over Dedication to Public Uses. 

The State may regulate the use of and improvo the public landing, and 
authorize the collection of tolls for the maintenance of wharves and ware- 
houses thereon, but it has no interest in the property, and cannot dévote or 
subject it to any use clearly inconsistent with the purpose of the dedication. 
and if it undertakes to do so, the property is not affected by the act, nor will 
it thereby revert to the donor or bis heirs. 
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6. Samb— AcT OF 1885, Concbeothg the Letee. 

The act of 1885, (Sess. Laws, 100,) construed to give the Portland & Walla- 
met Valley Railway Company the right to use and improve the public levée 
as a public landing, by the construction of wharves, warehouaes, and terminal 
railway facilities thereon for the public use. 

Suit in Equity to Déclare and Enforce a Eesulting Trust. 

J. G. Chapman, for plaintififs. 

A. H. Tanner, for City of Portland. 

Charles J. Macdougall, for Portland & W. V. Ey. Co. ~ 

Deady, j. This suit is brought by the plaintifïs to hâve declared 
and enforced a resulting trust in a parcel of land in Portland known 
as the "Public Levée." The case was heard on a demurrer to the 
bill on the grounds of a want of equity therein and of jurisdiction in 
the court. 

From the bill it appears that the plaintifïs are citi^ens of Oregon, 
and the défendants are corporations existing under the laws of Oregon, 
— the one a municipal and the other a private corporation; that prior 
to September 27, 1850, Stephen Coffin, D. H. Lownsdale, and W. W. 
Chapman were in the occupation, as partners, of a tract of land con- 
taining about 640 acres, situate on the west bank of the Wallamet 
river, including said public levée, and then known as the "Portland 
Land Claim;" that ijrior to said date said occupants caused said 
claim to be laid off in lots and blocks, streets, public squares, and 
places, including a public levée on the bank of the river between the 
east line of Water street and low-water mark, and extending soutli- 
erly from the south line of Jefiferson street about 520 feet, and about 
150 feet in width at the north end, and 350 feet at the south end, 
and a map thereof to be made, commonly known as the "Brady 
Map," and then and thereby dedicated said levée to the public, and for 
more than 20 years thereafter jointly and severally sold and conveyed 
lots in the town of Portland by said map; that on March 10, 1852, 
said occupants, in order to comply with the donation act of Septem- 
ber 27, 1850, and become settlers thereunder, divided said claim be- 
tween themselves, whereby said levée was included in the donation 
of Stephen CofBn, who, during the year 1854, received a patent cer- 
tificate for the same, upon which a patent was afterwards issued to 
him by the United States; that at the time of said division said oc- 
cupants covenanted with each other as follows: "That he will fulfill 
and perform ail contracts and agreements which he has heretofore en- 
tered into with the others, or with each of them, or with other per- 
sons, respecting the said tract of land, or any part thereof;" that said 
Coffin continued to recognize said dedication, and between the is- 
suing of said patent certificate and January 23, 1865, sold and con- 
veyed lots within his donation by said Brady map; that the inhabit- 
ants of Portland were incorporated by the act of January 23, 1851, 
and hâve ever sinee existed as a municipal corporation by that name, 
and the common council thereof, on April 29, 1852, adopted said 
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Brady map, and the same was and continued to be in gênerai use 
■with the knowledge of said Coffin from and after the spring of 1850; 
that on January 23, 1S65, said Coffin executed a deed to Portland, 
"without considération," of said "levée tract, in trust, for the use of 
a public levée or landing," reserving therein to himself ail rights for 
a public ferry thereon, but Portland had no power to take said con- 
ve3'ance, or exécute the trust therein contained, and the same is null 
and void, and in the year 1871, in considération of $2,500, Coffin 
executed another deed to Portland, relinquishing the alleged ferry 
right. 

The bill then avers that the deed of 1871 gave Portland no addi- 
tional right in the premises, the same having been previously dedi- 
cated by the grantor both by paroi and the deed of 1865, and was 
only intended to extinguish said ferry right, and to enable the corpo- 
ration to hold the premises "in trust for the use of a public landing 
or levée," discharged of such right; that in 1871 said premises were 
of the value of $50,000, and that in obtaining the conveyance of that 
year Portland "falsely and fraudulently represented" that it intended 
"to hold and dévote said premises for the use of a public levée or 
landing," by reason of which représentations said Coffin was induced 
to make the same, and Portland had no right to take said convey- 
ance except to extinguish said ferry right, and the same is void for any 
other purpose; that neither Portland, the state, nor the public has 
ever made any use of the premises as a public levée or landing; that 
said dedieation was made in the belief that the same would be ad- 
vantageous to the public and Portland, but it is contrary to public 
policy for either Portland or the state to maintain a free public levée 
or landing at any place in the former, nor could any charge be made 
for the same consistent with the dedieation ; that since said dediea- 
tion was made the unimproved shores and banks of rivers hâve 
ceased to be used as a place for the deposit and shipment of goods, 
and the custom is to use wharves and warehouses, in the construction 
of which within the limita of Portland there has already been ex- 
pended $3,000,000, and there is yet river front owned by private per- 
sons that may be devoted to such purpose; that the premises cannot 
be used as a landing or levée unless improved, and it would be con- 
trary to law and public policy for Portland to attempt to collect taxes 
from the owners of private wharvës or other property for the purpose 
of constructing free wharves thereon, and to become liablefor freight 
deposited there; that the primary purpose of the dedieation was for 
"a publie levée," which "is doubtful and uneertain, and unknown to 
the law, science, or history," and therefore void; that by the act of 
February 25, 1885, entitled "An act to provide for the construction 
to the city of Portland of the uncompleted portion of the narrow- 
guage System of railways now in opération in western Oregon, and 
to provide terminal facilities therefor upon the public grounds in said 
city," the trust created by said dedieation is "renounced and abro- 
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gated by the sovereign législative power of the state," and it îs now 
unlawtul for Portland to hold said premises as a public levée, and 
there arises thereby a resulting trust of said premises in favor of com- 
plainants; that said railway company claims the right, under said 
act of 1885, to appropriate the premises to its use as a dépôt on mak- 
ing compensation to Portland for any right it may hâve therein, and 
"is striving and threatening to obtain possession" of the same for 
that pnrpose; that the premises are of the présent value of $70,000, 
and Portland has expended $4,000 thereon; that the plaintiffs are 
the heirs at law of Stephen Coffin, except Albert Marvin, the husband 
of Lucinda Marvin, and before commeneing this suit they gave no- 
tice to Portland that they were willing to repay it ail sums of money 
expended on said levée. Wherefore they pray that a resulting trust 
of said premises be declared in their favor, and enforced against the 
défendant Portland by requiring it to convey the same to the plain- 
tiffs, and that the railway company be declared to hâve no right to 
enter upon or use the premises. 

The dedication of this property, as a public levée or landing, by 
Stephen Coffin in 18.50, and the continued récognition thereof during 
bis life, is stated and admitted in the bill. The naked dry légal title 
was ail that remained in him thereafter, and that passed to Portland 
by bis deed of 1865, subject to this easement. The réservation therein 
of a private ferry right or landing on the premises was probably void, 
as being iaconsistent with the prior unqualified dedication of the 
premises to the use of a public levée or landing. This being so, noth- 
ing passed by the deed of 1871, which, according to the bill, was only 
intended to extinguish this alleged ferry right. In short, the trans- 
action had no other effect than to give an old pioneer a few hundred 
dollars, to smooth the path of bis declining years, and this was ail 
that was probably intended by those who managed it. 

But it is said that the original dedication is void for want of cer- 
tainty, because the term "levée" is unknown, in the sensé of a land- 
ing place, "to history, science, or law." The word cornes tous from 
the French, and in its primary sensé signifies a rising. But its signi- 
fication has been much enlarged. Among other things it is used to 
dénote an embankment on the margin of a river to prevent inunda- 
tion, — partioularly on the lower Mississippi. And when this em- 
bankment is used as a landing place or quay, as at New Orléans, the 
levée and the landing become convertible terms. From this metropolis 
of the south and south-west, this use of the word passed up the river 
and its tributary, the Ohio, to St. Louis, Louisville, Cincinnati, 
Wheeling, and Pittsburgh, where the open bank or slope of the river 
was used as a landing-place for the use of water-craft and the trans- 
fer of freight and passengers to and from them. And doubtless this 
is the sensé in which it was used by the proprietors, Coffin, Lowns- 
dale, and Chapman, when this dedication was originally made, who, 
as it is well known, ail came from the région of the Ohio river, where 
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the slope or rîse from the river in front of the town is or was com- 
monly left open to the publie, and used as quay, landing, or levée, 
sometimes with the aid of wharf-boats fastened to the shore. And this 
is confirmed by the fact that as late as 1865 Coffin uses the terms 
"public levée" and "landing," in the deed of that date, as synony- 
mous. And such was also the common and public understanding of 
the term in this country, as appears from its use by the législature 
in section 10 of the act of 1851, incorporating Portland, which gives 
power to the council "to lay out, regulate, and improve the streets, 
lanes, alleys, sidewalks, and public levées within said corporation," 
and "to provide for the removal of ail * * * obstructions in 
the streets, lanes, or alleys, or on the public levées thereof." Hère 
the "levées" are classed with the other highways or public easements 
within the corporation, and placed under its control. And the very 
discriminating use by the législature of the prépositions "in" and 
"on" indicates a practical knowledge of the subject; an obstruction 
being, so to speak, in a street, whioh is or may be inclosed on both 
sides, and on a levée, bank, or landing that is open on the river side 
at least. 

In Parrish v. Stephens, 1 Or. 59, 73, (1852,) which was a suit in- 
volving the fact of a similar dedication of the river front of the Port- 
land claim north of Jetïerson street, the bank is characterized in the 
opinion of Olnîîy, J., as a "highway and public levée," and in the 
"supplementary opinion" of Williams, G. J., as the "public levée." 
On the well-known map of Portland, compited by Alex. J. Graham, 
from "Brady's Travalliots and City Maps," and published by S. J. 
McGormick in 1859, the premiaes in question are represented as open 
ground, without a street running through them, and designated the 
"Public Levée." 

In the litigation arising in towns on the Mississippi and Ohio rivers, 
questions relating to the dedication and use of the river bank or front 
as a landing for the convenience of river commerce hâve been con- 
sidered and decided on the thcory that a dedication of such ground 
to public use implies and vests in the public a right to use the same 
as a highway, quay, landing, or levée, without any grantee being 
named or in existence; and that the législature, as the représentative 
of the gênerai public, may regulate such use, and promote the same 
by the improvement of the premises, directly or through the agency 
of the corporation within whose limita the same are situated. Cin- 
cinnati V. White, 6 Pet. 435; Barclay v. Howell, Id. 498; New Or- 
léans V. U.S., 10 Pet. G62; Rowan v. Portland, 8 B. Mon. 232; God- 
frey v. Alton, 12 111. 29 ; Gardiner v. Tisdale, 2 Wis. 153. And when, 
as in this case, the dedication is unconditionally made to a public 
use, as a levée or landing-place, no formai acceptance of the same is 
necessary; nordoesthe existence or eontinuance of the easement dé- 
pend on the extent of the use or improvement of the premises, or that 
theyare used or improved at ail; and it is even doubtful if the same 
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can be lost by the adverse occupation of tbe premiaes by prîvate par- 
ties for any length of time. 2 Dill. Mun. Corp. (3d Ed.) § 675. 

Taking the case made in the bill, by the facts stated therein, with- 
out référence to the averments concerning their légal eflfect, which are 
more in the nature of argument than otherwise, it appears that the 
use of this property, as a highway or landing-place, was given to the 
public by the plaintiffs' ancestor long prior to the exécution of and 
irrespective of the deeds of 1865 and 1871. At any. time thereafter 
the législature, as the représentative of this public, had the power to 
authorize the corporation of Portland to improve the premisea as a 
landing, and to make régulations concerning the use of the same, or 
to make provision to that end directly, or to leave the property in its 
natural condition, subject to such use, as a landing, as could under 
the circumstances be made of it. It might also construct, or author- 
ize tiie corporation or any individual to construct and maintain, 
wharves and warehouses thereon, and impose and collect a toU for 
the use of the same, sufficient at least to defray the cost and expense 
of thèse aids and conveniences to travel and transit thereon. But 
neither the state nor Portland has any interest in this property to 
dispose of ; nor can either of them dévote or subject it to any use 
clearly inconsistent with the purpose of the dedication. And if the 
législature should undertake to do so, the property would not there- 
fore revert to the donor, or the easement be lost to the public, but 
any person injured thereby might maintain a suit against the proper 
parties to enjoiu the same. It follows frotn thèse premises that, so 
far as the plaintiffs are concerned, it matters not whether Portland 
has or ever had any authority to regulate the use of or improve the 
premises for the purpose of the dedication; or whether it could or 
did take any interest therein by opération of the deeds of 1865 and 
1871. 

But it may not be amiss to refer briefly to the législation bearing 
on that subject. By the aot of 1851, supra, as we hâve seen, Port- 
land was authorized to regulate and improve the "public levées" 
within its limits, including this one, of course, as well as the bank 
of the river nortb of Jefferson street, which was subsequently (1861) 
found not to bave been dedicated, (Lownsdale v. Portland, Deady, 
2;) and to remove ail obstructions therefrom. By the same act (6) 
the corporation was authorized "to acquire" real property for the use 
of the corporation. This act was superseded by the one of October 
14, 1864, (Sess. Laws, 2,) which dropped the word "levée," and pro- 
vided, among other things, (section 2,) that the corporation might 
"purchase, hold, and receive" real property within its limits for 
"public buildings, public works, and city improvements." This was 
followed by the act of October 24, 1882, (Sess. Laws, 144,) which 
was a mère compilation of the act of 1864, and sundry additions and 
amendments made thereto in the mean time, but made no change in 
the law in this respect; and section 2 of the act was again amended 
v.27F.no.5— 27 
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by the act of November 25, 1885, (Sess. Laws, 102,) without beîng 
altered in this particular. 

From this it appears that since October lé, 1864, if not before, 
Portland has been authorized "to purchase, hold, and receive" real 
property for "city iinprovements." This is a gênerai and compre- 
hensive provision ; and unless limited in its opération by some other 
enactment, to which attention bas not been called, it includes prop- 
erty intended for a public square, park, landing, levée, or the like. 
2 Dill. Mun. Corp. (3d Ed.) §§ 562-564. And under the grant of 
power contained in section 37, subda. 1, 2, of the act of 1864, and 
the foUowing ones, to levy and collect taxes for gênerai municipal 
purposes, and for "any spécifie object" witbin the authority of the 
corporation, it is not apparent why Portland is not authorized to im- 
prove such square, park, landing, or levée in any way that may be 
calculated to promote its usefulness or improve the city. 

The fact that the river front is generally in the hands of private 
parties, on which wharves and warehouses are maintained by pri- 
vate enterprise, has no'bearing on the question of the authority of 
Portland in the premiaes, or the power of the législature to confer, 
withhold, or withdraw the same at pleasure. What is a wise or the 
best polioy in the premises is a matter for the législature in the flrst 
instance, and the corporation in the second. Under the circum- 
stancea, it would be sheer assumption for the court to say that it is 
contrary to public policy for Portland to hâve a public landing or 
levée on the river bank, or to improve and maintain the same, either 
directly or through the agency of third persons. 

The act of Pebruary 24, 1885, (Sess. Laws, 100,) which the plain- 
tiffs allège is a "renunciation" by the state of the trust arising from 
the dedication of this property to public uses, is largely a mass of 
senseless and redundant verbiage ; but so far as this case is con- 
cerned, it may be shortly stated as a grant or license to the défend- 
ant the Portland & Wallamet Valley Railway Company, then and 
now engaged in constructing a road between Portland and Dundee, 
the use of a levée for a dépôt, and the wharves and warehouses nec- 
essary and eonvenieiit for receiving, storing, and shipping freight, 
on condition, among others, that said company shall not charge any 
vessel for "dockage" while receiving or discharging cargo at any 
wharf on the premises. 

The act also contains a provision to the effect that nothing therein 
shall be construed "to take away any peeuniary ( ?) or property rights" 
that Portland may hâve in the premises, and which the state cannot 
"lawfully appropriate;" nor to deprive the same of any "légal claim 
or remedy it may bave to ( ?) damages in conséquence of the appro- 
priation of said public levée ;" and that the company shall not sell or 
assign "the premises or rights" thereby granted, otherwise than as an 
"appurtenant" of said railway. As the state has no power to "ap- 
propriate" or "grant" this property otherwise than to provide for and 
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regulate its use as a public landing, the language of the aot îs not well 
chosen, and is susceptible of a construction that would give it effect 
beyond the power of the législature in the premises. But giving it 
efEect within suoh power, and construing it aocordingly, as the court 
is bound to do, if it can, the act is a grant to the défendant of the 
right to improve and use the premises as a public landing, with the 
added facility of direct and immédiate railway connection therewith. 
The company is so far the agent of the state; and in considération 
of the advantage of being allowed access to ship navigation at this 
point, and the right to maintain a dépôt thereat, undertakes to fur- 
nish the public with suitable wharf and warehouse facilities there for 
the transaction of business, including free "dockage" for vessels en- 
gaged in loading or discharging cargo. And as Portland bas no 
"pecuniary" or other right in this property, except as trustée, and 
then only so far as the législature may provide or permit, it is not 
apparent what claim it can hâve for damages in conséquence of its 
"appropriation" to such uses and purposes. 2 Dill. Mun. Corp. (3d 
Ed.) §§ 567-573. 

Nor is it apparent how the opération of this act impairs the obliga- 
tion of any contract concerning this property, and especially to the 
injury or préjudice of thèse plaintiffs; for no one can be heard to 
question the validity of an act of the législature on the ground that 
it impairs the obligation of a contract, without showing that such im- 
pairment works an injury to him of which the law will take cognizance. 
The learned counsel for the plaintiffs states their case in this respect 
on this wise : 

"la the case at bar the fédéral question of the power of the législature to 
dévote the property to the railroad's use, ferras an ingrédient in the original 
cause of suit. The right of reversion to the donor or his heirs, and the power 
of the législature to destroy that right of reversion, are the principal points 
in the case; and a détermination of the power of the législature is indispen- 
sable to a détermination of the suit upon the other point. The relief prayed 
for will be allowed or rejected according to whether the act be determined to 
be valid or invalid." 

But if the act is invalid for any cause, no one can claim any right 
under it, and for the same reason no one can be deprived of any 
right by it. The argument involves the novel proposition that the 
législature, by the passage of a void act, whereby it undertook to di- 
vert the use of this property from the public to a private corporation, 
bas caused the right of the public therein to be forfeited, and the 
property to revert to the donor or his heirs, discharged from the ease- 
ment. This is making one person answer for the sins of another, 
with a vengeance. The mère statement of the proposition ought to 
be a suiïïcient answer to it. The public, to -whom the use of this 
property was dedicated by Stephen Coffin, is not responsible for the 
illégal aets of the législature ; and for that matter they do not bind 
or affect any one. 
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But it îs not conceded that there is any implied contract aooom- 
panying or growing out of this dedication; that the public will make 
any particular use of the premises, except when and as it may suit 
its convenience or the public good ; nor that the same shall revert to 
the donor or his heirs in case of any failure of the public to use the 
same, or any attempt on the part of the state or Portland to divert 
the property to some use other than the one intended by the donor. 
Where the fact of dedication of a street or landing is in dispute, non- 
user is évidence, more or less cogent, aceording to circumstances, 
against a dedication. But where, as in this case, the dedication is 
admitted, the évidence of non-user is immaterial. The right to the 
use, once admitted, is not affected by it. Barclay v. Howell, 6 Pet. 
505. Property dedicated to public use does not revert to the donor, 
unless, it may be, where the exécution of the use becomes impossible; 
and if such property is appropriated to an unauthorized use, a court 
of equity will compel a spécifie exécution of the trust, by restraining 
the parties engaged in the unlawful use or by causing the removal of 
obstructions or hindranees to the lawful one. Barclay v. Howell, 6 
Pet. 507. See, also, 2 Dill. Mun. Corp. (3d Ed.) § 653. 

The bill is clearly without equity; and, in my judgment, the case 
made by it does not involve a fédéral question. 

The démarrer to the bill is sustained, and the same is dismissed. 



Claplin aûd others v. Lisso and others. (Consolidated Cases.)* 

(Circuit Court, E. B. Louisiana. March, 1886.) 

1. FRAtTDTJLEHT COSVBTANCE — RbvOCATORY ACTION TTNDBB CrVIL CODE Oï 

Louisiana. 

Under the Civil Code of Louisiana the judgment in the revocatory action 
instituted hy creditors to set aside a fraudaient conveyance, if the action be 
successful, is that the conveyance be avoided as to itse'iTects on the complain- 
ing creditors, and that ail the property or money taken from the original 
debtor's estate by virtue thereof, or the value of such property, to the amount 
of the debt, be applied to the payment of the complaining creditors. 

2. Samb— In Equity. 

The same rule will be applied in equity in the circuit court of the United 
States with respect to property in Louisiana, the complaining creditors being 
citizens of other states. 

8. Samb — Wifb's Légal Mortgagb. 

The lien of a "légal mortgage" in Louisiana to secure a debt due by the hus- 
band to the wife affects third persona only from the date of its recordation, 
and attaches only to property in the parish belonging to the husband. or 
therein and thereafter acquired by him. When, therefore, after a fraudulent 
conveyance to the vsrife by the husba d, she records her debt, her lien as mort- 
gagee does not attach to the property theretofore conveyed, which, as be- 
tween the spouses, belongs to her, and not to him. 

1 Reported by .Toseph P. Hornor, Esq., of the New Orléans bar. 
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< Samb— FBAtrDuiiEirr Convetancb to Wife. 

8uch fraudulent conveyance being set aside at the suit of complainlng cred- 
itors, is set aside as to them primarily, and the propert^ thus unmasked, or 
its proceeds or value, will be applied by préférence to their claimB. The sama 
resuit would be reached, substantially, on gênerai prlnciples of equity.* 

In Chancery. 

The complainants, citizens of Massachusetts, and New York, filed 
suits in the state court of Louisiana, which were revooatory in their 
character, to set aside, inter alia, a conveyance from the défendant J. 
H. Soheen to his wife, as made in frand of creditors. The suits were 
removed by them to the United States circuit court, and proceeded as 
to the demands for revocation on the chancery side, where they were 
Consolidated. Under the Louisana Code such suits may be instituted 
either by judgment creditors or by those creditors not having judg- 
ments, who joiu their debtors as parties with the alleged fraudulent 
grantee. Civil Code La. 1972. The theory of the decree in such a 
suit, as stated in the Code, is that the conveyance, if the action be 
Buccessful, is set aside as to the complaining creditors, who thus ac- 
quire a preferential right to hâve the property applied to their claims as 
established. Civil Code, 1982. Counsel for complainants stated that 
this rule of préférence did notexist under the Code Napoléon, but was 
probably introduced into the Code of Louisiana by Mr. Livingston, 
who had been an equity lawyer in New York. 

W. W. Howe, for complainants. 

W. H. Rogers, for Mrs. Scheen. 

-Pabdeb, J. On January 22, 1883, the following decree was ren- 
dered in this case : 

« * * * Second. That as to the act of conveyance or dation en paie- 
ment, recited in the bills of complaint herein made by the défendant .John 
H. Scheen unto the défendant Nancy A. Bradley, his wife, by act passed be- 
fore D. H. Hayes, notary, parish of Red River, November 23, 1878, andflled 
for record and recorded in said parish in Conveyance and Mortgage Books 
the same day, and whereof a certified copy has been flled as an exhibit herein 
Kovember 26, 1879, and is now annexed hereto as part hereof, be, and the 
same hereby is, in ail things revoked, annulled, and set aside; and the prop- 
erty therein described, and purporting thereby to be conveyed to said Mrs. 
Nancy A. Bradley, wife of John H. Scheen, declared to hâve been the prop- 
erty of said John H. Scheen at the time the bills of complaint herein wei-e 
flled, to-wit, November 13, 1879; and is hereby subjected to the just claims, 
demands, and judgments of complainants herein, subject to provisions here- 
inafter made; which judgments herein against said Julius Lisso and John H. 
Scheen, in solido, areasfollows: H. B. Claflin & Co. v. Lisso & Scheen, (No, 
8,883 of the docket of this court,) $9,580 40-100, with interest thereon set 
forth; H. Bernheim é August v. Lisso <& Scheen, (No. 8,880,) $655.38, with 
interest as thereon set forth; August, Bernheim dt Bauer v. Lisso & Soheen, 
(No. 8,881,) $2,326.36, with interest as thereon set forth; Claflin âtThayer 
V. Lisso & Scheen, (No. 8,882,) $2,298.57, with interest as theieon set forth. 
And it is f urther ordered that any mortgage claims which Mrs. Scheen may 

' See note at end of case. 
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have against said property described in said deed of November 23, 1878, bo, 
and the same hereby are, reserved for further décision. * * *" 

On the same day as the said decree the complainants filed a sup- 
plemental bill, alleging that Mrs. Scheen sets up some claim by way 
of mortgage on the property described in the conveyance annuUed by 
the decree, which alleged mortgage claims are null and void, par- 
ticularly against complainants, and asking that Mrs. Scheen have no- 
tice, and that her said mortgage claims may be declared void as to 
the demands and préférences of complainants. Thereupon Mrs. 
Scheen interposed a plea to the jurisdiction, based on the insolvency 
proceedings in the state court, which plea was overruled December 
26, 1883, and on April 7, 1884, an answer was filed, and thereafter 
a cross-bill. In both the answer and cross-bill is set up an indebt- 
edness of Scheen, the husband, to défendant, for paraphernal prop- 
erty coming to his hands and used by him, a wife's mortgage result- 
ing therefrom, and a recordation thereof in the parish of Eed Eiver, 
April 30, 1879, and in the parish of Bienville, June 6, 1879. It is 
further averred that said indebtedness bas been recognized and ad- 
judicated in her favor, with récognition of her légal mortgage, in the 
state courts of Louisiana, in a suit against her husband and the 
syndic in the insolvency proceedings of Lisso & Scheen; and the in- 
solvency proceedings in Re Lisso é Scheen are fully set f orth, with aver- 
ments that complainants are ordinary ereditors of Lisso & Scheen, and 
are subordinated to the individual ereditors of Scheen, so far as 
Scheen's individual property is concerned. 

Demurrers have been filed to the answer and cross-bill, and the 
matter now for décision arises on said demurrers. 

The decree of January 22, 1883, settled the righta of the parties to 
the property described in the revoked conveyance, making two réser- 
vations, — one in favor of any mortgage rights bearing on the property 
that Mrs. Scheen might have, and one as to the question of priority 
between complainants and the syndic of Lisso & Scheen. Thelatter 
matter bas passed outof the case by decree in favor of complainants, 
rendered December 26, 1883. The decree of January 22, 1883, set- 
tles that the complainants are judgment ereditors of Lisso & Scheen, 
and have, for the satisfaction of their judgments, an équitable lieu on 
the property described. The answer and cross-bill aver a légal mort- 
gage of Mrs. Scheen bearing on the same property, and the demur- 
rers admit sueh a mortgage. The question, then, presented to the 
court is one of priority. 

It is too late to deny that complainants have any lien, and also to 
argue as to the effect of the insolvency proceedings on the jurisdiction 
of the court, etc. Thèse questions have been settled by the decrees 
aforesaid contradictorily with Mrs. Scheen, and for the purposes of this 
matter are to be taken as well settled. Certainly they are not to be 
reversed in a collatéral way. The proceedings in the state court 
recognizing Mrs. Scheen's légal mortgage are res interalios acta as to 
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coraplaînants, and not bindîng on them. The plaîntiffs commenced 
their revocatory actions in December, 1878, obtainedtheir judgments 
at the November term, 1879, and the deoree deolaring their lien, 
January 23, 1883. It is probable, under thia state of facts, thaï 
the question of priority œight be Bettled in complainants' favor by 
mère référence to dates, as the légal mortgage of Mrs. Soheenwasnot 
recorded until long after the institution of complainants* revocatory 
actions, to which Mrs. Scheen was a party. If the lien of complain- 
ants under said decreeof January 22, 1883, relates backto and dates 
from tbe institution of the revocatory action, the complainants are 
prior in time, and entitled to priority of lien. See Corning v. White, 
2 Paige, 567; Hayden v. Bucklin, 9 Paige, 512. However this may 
be, of wbich I express no opinion, I think the complainants bave a 
olear priority of lien on the facts of the case as submitted to the court. 

Under the stipulation on iile, the cause is submitted on bills, an- 
svyers, and demurrers, the effect of which is that the facts averred in 
the answers are admitted, and that those facts averred in the com- 
plainants' bills not denied nor avoided are admitted. The court takes 
judicial notice of the decrees and orders of court made in the case. 
From thèse sources it appears that the firm of Lisso & Scheen was 
indebted in large sums to complainants; that being involved, and 
perhaps insolvent, both members of the firm made conveyance of 
property, partnership and individual, to their respective wives, par- 
ticularly that Scheen conveyed to bis wife, under the form of & dation 
en paiement, certain real estate described ; that the complainants com- 
menced suits in December, 1878, against Lisso & Scheen, in the dis- 
trict court in the pârish of Red River, by attachment and revocatory 
action combined, which suits were removed to this court, transcripts 
being filed hère November 3, 1879. In this court the attachments 
■went on the law aide, resulting in a dismissal of the attachments, but 
in judgments for the debts. The revocatory action went on the equity 
docket, the pleadings were recast, and the decree of January 22, 1883, 
resultod. Mrs. Scheen recorded her légal mortgage against her hus- 
band in April, 1879, and her contention is that as her mortgage was 
recorded prior to the recovery of complainants' judgments, that it has 
priority over complainants' lien on the property recovered in tbe de- 
cree of January 22, 1883. 

As to the complainants, Mrs. Scheen hadno mortgage on her hus- 
band's property prior to the recordation of the same, and it did not, 
as against complainants, attach to the property in suit hère when 
recorded, because at that time Scheen, the husband, had no interest 
in or ownersliip of the said property. From the date of the deed 
from Scheen to Mrs. Scheen until the decree of January 22, 1883, the 
said property stood in the name of Mrs. Scheen, and was hers to ail 
the world except complainants. The decree of 1883, as resulting 
from the revocatory action, set aside Mrs. Scheen's title in favor of 
complainants, but in favor of no one else, — least of ail, her husband, 
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Scheen. This is the direct effect to be given the revocatory action în 
this state, which action was the one instituted by the complaining 
creditora, prosecuted in this court aocording to the equity rules and 
practice. See E. G. G. § 1977; Townsend v. Miller, 7 La. Ann. 
633. 

At the institution of complainants' suits this property stood in the 
name of Mrs. Scheen, owner. So far as the facts of this case go, it 
still stands in the name of Mrs. Scheen, owner, except as to com- 
plainants, and Mrs. Scheen, mortgagee, has no standing under Loa- 
isiana law to dispute priority with complainants. But for the con- 
fusion of mind resulting from the fact that Mrs. Scheen, grantee in 
the fraudulent conveyance, and Mrs. Scheen, wife of grantor in said 
conveyance and mortgagee, are onte and the same person, the matter 
would appear to be too plain for argument. Under gênerai equity 
principles the case seems equally conclusive. 

As at the time of record of Mrs. Scheen's mortgage the property 
did not belong to her husband, the mortgage did not attach until the 
property was subsequently restored to Scheen by the decree of January 
22, 1883, deelaring the conveyance to Mrs. Scheen null and void; 
but at such restoration to Scheen, and as a condition of restoration, 
it was burdened with the lien of complainants' judgments. Mrs. 
Scheen, as mortgagee of the subsequently acquired property of her 
husband, could get no priority over the complainant creditora whose 
diligence had unmasked her fraudulent title, and had restored the 
property to her husband's estate. See Lyon v. Rohbins, 46 111. 276 ; 
Miller v. Sherry, 2 Wall. 249; In re Estes, 3 Fed. Eep. 134. 

The demuriers in this case are sustained. 

NOTE. 

For a full discussion of the question of fraudaient conveyances gfinerally, see l'iatt 
V. Schreyer, 25 Fed. Rep. 83,. and note, 87-94. 

Respecting fraudulent conveyances to wife, see note to Piatt v. Schreyer, 1[ (2) of J 2, 
pages 89, 90. 



ScHULTîB V. Laoledb Bank aud others.* 
(Circuit Court, B. D. Missouri. April 13, 1886.) 

1. Banks and Banking — Chboks— Notice. 

A check does not operate as an équitable assignment of any portion of the 
drawer's deposit, as against the bank, until the bank is notïfled that it has 
been drawn.^ 

2. Samb — Equitable Assignment. 

Where the drawer of a check becomes însolvent, and makes a gênerai rs 
signment before the check is presented, the check will operate as an équitable 
assignment of the amount drawn for, as against the gênerai assignée. 

'Reported by Benj. F. Rex, Esq., of the St. Louis bar. 
' See note at end of case. 
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8. Same— WnERB Drawer is One of Sbtehai, Banks Owkso bt 8aum Hak, 

BUT HAVINQ SBPABATE ACCOUNTS WITH DrAWBE. 

Where the same man owns several banks, each having a separate acconnt 
with still another bank, a check drawn by one of his banks upon the outside 
bank will not operate as ^n assignment of any portion of the accoustB of hil 
other banks. 

4. Samb— Equities as between Bank and Chbck-Holdbr. 

As between a bank holding a note which is due and the payée of a check, 
drawn by the maker of the note, the equities are in favor of the bank. 

5. Same — Dbpositob's Note. 

Where a bank holds a depositor's note, it has a right, at any time during 
the day on which it falls due, to apply funds in its hands belonging to the 
maker to the payment of the note, even where nothing wiU be left to the 
maker's crédit to apply on checks. 

6. Kqtjity— Trusts. 

Where a trust fund can be traced, equity will f ollow it. 

In Equity. 

Dyer, Lee é Ellis, for complainant. 

Boyle, Adams é McKeighan, for défendants. 

Brewer, J., {orally.) In the case of Schuler agaînst the Laclede 
Bank, which was submitted upon bill, answer, and agreed statement 
of facts, the suit is brought by the plaintiff as the payée of a check 
drawn by Israël & Ce. on the défendant the Laclede Bank. The 
check, drawn October 20th, was presented October 26th. Israël & 
Co. failed, and made an assignment on October 24th, of which notice 
had been received by the Laclede Bank, who declined paying. 

The first question is whether an action at law or a suit in equity 
can be maintained by the payée of such a check against the drawee, 
under any circumstances, and, if so, under what. That no action at 
law can be maintained in the iederal courts is clear. In the case of 
Bank v. Millard, li) Wall. 152, the suprême court held that "the 
holder of a bank-check cannot sue the bank for refusing payment, in 
the absence of proof that it was accepted by the bank, or charged 
against the drawer." The same doctrine was affirmed in a later case 
of Bank v. Whitman, 94 U. S. 343. "The payée of a check, before 
it is accepted by the drawee, cannot maintain an action upon it 
against the holder, as there is no privity of contract between them." 

In the case of Ohristmas v. Russell, 14 Wall. 69, in référence to 
what constitutes this matter as to whether there is an équitable as- 
signment, the court say : 

"The assignor must not retain any control over the fund, any authority to 
collect. or any power of revocation. If he do, it is fatal to the claim of "the 
assignée. The transfer must be of such a character that the f und-holder can 
safely pay, and is compellab'e to do so, thougli forbidden by the assignor. 
Where the transfer is of the character described, the fund-holder is bound 
frorn the tirae of notice. A bill of exchange or check is not an équitable as- • 
signmentpro tanto of the funds of the drawer in the hands of the drawee." 

In 2 Daniel, Neg. Inst.§ 1638, the author.who criticises thîs doctrine 
of the suprême court, states that "it is universally understood between 
banks of deposit, arising from the oustoms of trade, that the check 
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of the bolder is to be paid upon présentation. The United States su- 
prême court 80 déclares in a récent opinion, though, as yet, it bas 
not followed that déclaration to its logical séquence;" citing Central 
Bank V. Li/e 1ns. Co., [104 U. S. 54,] decided in 1881. That logical 
séquence, as he contends, would be that such a check opérâtes as an 
équitable assigninent, and that a suit in equity can be maintained 
thereon. 

Thèse are the chief rulings and expressions of opinion on the part 
of the suprême court in this respect. I think it is clear from them 
that uo action at law, and no suit in equity, can be maintained upon 
the mère possession of such a check; that there must be, besides the 
possession of the check, some other circumstances which either cro- 
ate a contract between the payée and the bank or which equitably re- 
quife that the funds in the possession of the bank should be appropri- 
ated to the payment of the particular check. 

Over against thèse décisions of the suprême court I find thèse in 
this circuit : One in the case of Walker v. Seigel, reported in 2 Cent. 
Law J. 508, in which my Brother Treat states the rule thus : 

"An order drawn on a gênerai or particular fund for a part only does not 
amount to an assigninent of that part, or give a l.en as against tlie drawee, 
unless he accepta. That rule, as thus broadly stated, seems to apply only to 
cases at law. Such an order, so soon as notice is given to the drawee, worlcs 
an assignmeut in equity." 

In Oerman Sav. Inst. v. Adae, 1 McCrary. 501, S. G. 8 Fed. Eep. 
106, atter the insolvency of , and a gênerai assignment by, the drawer, 
the bank came into this court by a bill of interpleader and tendered 
the money, brought in the payée and the assignée of the drawer, and 
asked the court to dispose of the fund;. and the court, holding posses- 
sion of the fund, as between the drawer of the check and the payée 
declared that the payée was entitled to it, and so gave judgment. 

In a still later case of First Nat. Bank v. Coates, reported in S Fed. 
Eep. 540, the Mastin Bank had drawn on the Metropolitan Bank of 
New York several checks. On présentation, the Metropolitan Bank 
refused to pay, having previously received notice of an assignment 
by the Mastin Bank, and turned the money over to the assignée, 
Coates. Thèse various check-holders then brought a suit in equity 
against the assignée having possession of this money, claiming that, 
as between themselves and the assignée who represented the drawer, 
they had an equity upon it superior to the gênerai creditors of the Mas- 
tin Bank; and Justice Miller, the presiding justice of this circuit, 
held that they had, and in the course of the opinion he says: 

"The question hère is whetlier this is an appropriation in equity of tliat 
much of that fund in favor of the payée. It is said it is not, because the 
payée or holder of the check cannot bring suit against the bank for money, 
and therefere it is not an équitable assignment of that mueh money. But that 
argument is founded on a misconception or want of proper conception of the 
doctrine of équitable assignmeiits. The very words ' équitable assignment' 
are used because tlie assignment is only recognized in a court of equity, and 
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not a court of law. If it were recognized in a court of law, It coald be en- 
forced there, and we would never hâve heard of any such words as 'équitable 
assignment.' ïlierefore it is an assignment of tliat much of the debt, which 
a court of equity will recognize and a court of law will not." 

And further on he says : 

"Tlie philosophy of it is tiiat this fund, having been appropriated by thèse 
clieclcs duly presented, did not pass by tlie assignment; that the fund on which 
tliey were drawn, to that extent, did not puss by the assignment as the gên- 
erai property of the bank into the hands of Coates, but when he got it he held 
it subject to the lien established on it. Tlie resuit of that is that thèse drafts 
are each of them an appropriation of that much of the fund, and the com- 
plainants are entitled to reeover the amount. " 

That justifies me in the conclusion which I hâve just expressed, 
that no suit in equity ever can be maintained upon the mère posses- 
sion and production of the check by the payée; that there must be 
some équitable circumstances to justify the court in seizing that fund 
and giving it to the payée. One of those équitable circumstances is 
the insolvency of the drawer; because, when the drawer becomes in- 
solvent, the question is whether that money shall be paid over to the 
payée to whom the drawer bas directly appropriated it or distributed 
generally among his creditors, and it would seem to be équitable that 
the party in favor of whom the appropriation bas been made should 
he preferred to those creditors who are merely gênerai creditors, and 
in whose favor no such appropriation bas been made. That rule ap- 
plies in this case. So, also, I think there is some room for the ap- 
plication of the principle that where a fund can be traced equity will fol- 
low it. I do not mean to say that there is the fullest room for the ap- 
plication of that principle. The facts are that the cashier of Israël 
& Co.,the drawer of this check, held a note belongingto the plaintiff 
for collection. He received in part payment thereof a check for 
$12,500, drawn upon a bank at Fort Worth. He received this as 
the agent of the plaintiff, the owner of the note. He sent that check 
to the bank at Fort Worth, with directions to deposit the same to the 
account of Israël & Co., and then, within a day or two, directed 
.|7,000 of that money to be transferred to the Laclede Bank, which 
was done, and in a roundabout way some more was also transferred 
to the Laclede Bank; so that, practieally, the money collected on that 
note went to the Laclede Bank, and made the fund there to the crédit 
of Israël & Co. at the time this check was presented. I think for 
both thèse reasons the payée of the check is entitled to maintain this 
suit. 

A further question then arises upon theSe facts: Israël & Co., on 
the morning of October 24th, had on deposit in the Laclede Bank 
twelve thousand and odd dollars. On that day theyassigned. Three 
months before they had discounted with the Laclede Bank a note 
of $6,500, which, by its terms, would become due on October 26th. 
Prior to the 24th they forwarded to the Laclede Bank a new note for 
$6,500, dated October 24th, as a renewal of the former note. The 
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Laclede Bank, on October 24th, the day this new note was receîved, 
eharged up the old note to the acoount of Israël & Co., but did net 
discount the new note, — at least, they did not enter it on the bocks, 
and had not formally resolved to discount it. So it stood on the 
morning of the 26th, On that morning, prior to openingof the bank, 
they received télégraphie notice of tbe assignaient, and of course 
declined to discount the new note. At a quarter past 10 this check 
was presented. Now, the bank insists that this note was due on tbe 
26th ; that, having funds in its possession, it was at liberty to charge 
up that note as against those funds ; and that, therefore, prior to the 
présentation of this check, Israël & Co.'s account was reduced to that 
extent. On the other hand, it is claimed that the note was not pay- 
able until the close of the day of October 26th, and therefore that 
this check was presented before the note was payable. 

This question must be solved in a court of equity, upon équitable 
grounds, and I think that it is équitable for a bank, upon the day on 
which a note becomes due, and at any time during the day, having 
funds of the maker in its possession, to apply those funds to the pay- 
ment of that note, altbough by so doing it leaves nothing standing to 
the crédit of the maker to apply on cbecks drawn by him. As be- 
tween the bank, the holder of a note due, and the payée of a check 
upon that bank, the equities are in favor of the bank. Or, at least, 
if the equities are equal, légal title to the funds and possession is 
with the bank, and it should not be postponed. 

This only brings me to another question. J. M. Israël was the 
sole owner of the Bank of G. W. Israël & Co. He was also sole 
owper of the Exchange Bank of Harold, located in another city, and 
of the Exchange Bank of Wichitaw Falls, located in still another 
place. Each of thèse three banks owned by J. M. Israël, doing busi- 
ness under a separate name, had a separate account with the La- 
clede Bank. Does the drawing of this check by the Bank of G. W. 
Israël & Co. operate in any way as an équitable assignaient to the 
payée of the check of any portion of the accounts of thèse other 
banks, upon the simple ground that the same man is proprietor of 
ail three? I think not. The équitable assignment created by the 
drawing of a check does not give rise to anything in the nature of 
a garnishment upon the bank. Supposing the Laclede Bank, hav- 
ing this account with Israël & Co., had also in its possession a stock 
of merehandise belonging to Israël & Co., could it for a moment be 
claimed that the drawing and presentment of this check would hâve 
operated to give a lien upon the stock of goods, or to charge it in any 
way as a garnishee ? It seems to me ail that ean be claimed in respect 
to such a check is that it opérâtes as an équitable assignment of the 
fund on which it is drawn, and to the extent only that the fund re- 
mains in the possession of the drawee at the time it is presented. 

In that view of the case, it is unnecessary to inquire as to the 
state of the account of thèse other banks, or what would be tbe claim 
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of the assignée as agaînst the Laclede Bank. The account of Israël 
& Oo. was $12,412.41, less the $6,500, — the note charged up on the 
24th, — leaving a balance of $5,912.41 subject to the check at the 
time it was presented, and for that amount, with légal interest from 
the date of demand, the plaintifF may take decree. 

NOTE. . 

It is s".id by the suprême conrt of Illinois, in the case of National Bank of America 
V. Indiana Banking Co., 2 N. E. Rep. 401, that a cliecJi drawn on a bank opérâtes as an 
assignment of the fnnds of the drawer to the amount for whicli the check ia drawn. • 

Notwithatanding the agreement which bankers make with their customers to pay 
their checks to the amount standing to their crédit, acheckholder can take no benefit 
from this agreement, and a clieck does not operate as a transfer or. assignment of any 
part of the debt, or create a lien at law or in equity upon the deposit. iEtna Nat. Bank 
V. Fourth Nat. Bank, 46 N, Y. 82. 

ïliere is no privity of contract between the holder of a check and the bank on which 
it is drawn, and arefusal to pay the clieck would not give the holder a right of action 
against the bank. Case v. Henderson, 23 La. Ann. 49. 

Wherea depositor draws his check on his banker, who bas funds to an equal or 
greater sum than his check, it opérâtes to transfer the sum named to the payée, who 
may sue for and recover the amount from the bank, and atrausier of the check carries 
with it the title to the amount named in the check to each successive holder. Union 
Nal. Bank v. Oceana Co. Bank, 80 111. 212. 

A check in the ordinary form does not operate as an assignment of so much of the 
drawer's fimds in the drawee's hands. Attorney General v. Continental Life Ins. Co., 71 
N. Y. û25. 

No action can be maintained, on an unaccept«d check, against the drawee. National 
Bank ol' Rockville v. Second Nat. Bank of Lafayette, 69 lud. 479. 

No action lies, in favor of the transférée of an acoepted check, against the bank on 
which it is drawn. Colorado Nat. Bank ofDen ver v. Boettcher, 5 Colo. 185. 



Partee v. Thomas and others. 

(Circuit Court, W. D. Tennessee. April, 1886.) 

Equity — Costs — Dockbt Fbe — Attornby's Dockbt Feb Taxable on Dismissai^ 

FOR WaNT OF FrOSECDTION. 

Where a suit had abated, after demurrer overruled and answer filed, by the 
death of the plaintifE, and subsequently there was granted a motion by défend- 
ant to dismiss for want of prosecution, ?ield, that the attorney's docket fee of 
$20 waa taxable under a decree awarding the défendant his costs. 

Motion to Ketax Costs. 

Clapp é Beard, for the motion. 

W. D. Cardivell and Pitts é Hays, contra, 

Hammond, J. I do not feel called upon hère to reverse, as I am 
asked to do, the opinion expressçd in Goodyear v. Sawyer, 17 Fed. 
Eep. 2. That case called attention to the conflict of authority on the 
point whether, upon the voluntary dismissal of a suit in equity after 
answer filed, etc., the solicitor's docket fee be taxable under Eev. St. 
§§ 824, 823, and 983. It sought to find some principle of interpré- 
tation for statutory language which is somewhat obscure in itself, 
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susceptible perhaps of varying significations, and as to whîch ît ia 
altogether probable that the persons who framed and passed the stat- 
ute had no précise conception of its exact meaning. Following the 
ordinary course that courts take out of such ditBculties, I endeavored 
to apply, as best I could, to the interprétation of a statuts relating to 
costs of suits in equity the meaning of the terms "on final hearing," as 
understood in that particular branch of the law at the time of the 
passage of the statute and anterior thereto. The truth is, it is a 
rather loose expression familiar to equity lawyers of that day, and 
used to designate that final disposition of a case which ended it, and 
ordinarily resulted in a deeree for costs. It might come after issue ; 
it might come before, — whatever disposed of the case was the "Jinal 
hearing." It was used in contradistinction to ail that whieh preceded 
this final resuit, and which was deemed, in a large sensé, interlocu- 
tory. 

It might be that proeeeding which was known in a strictly tech- 
nical sensé as "the hearing," — not the final hearing, — or it might 
not, according to circumstances. The technical practice of the Eng- 
lish court of chancery had been greatly modified by statute, more by 
custom ; and ail its terminology was loosely applied. Thèse words 
"final hearing" came into use to distinguish from "the hearing" that 
last expiring proeeeding which generally disposed of the costs. I wish 
to quote hère briefly from chapter 27 of the first édition of Daniell's 
Chancery Practice, and refer, without quotation, to the opening par- 
agraphs of the preceding chapter ; the one being the opening chapter 
of volume 3 of the original work, and the other the final chapter of 
volume 2. And, before making the quotation, I refer to Mr. Justice 
Beadley's note to Thomson v. Wooster, lié TJ. S. 112, S. C. 5 Sup. 
et. Eep. 792, to my own note to U. S. v. Anon., 21 Fed. Rep. 766, and 
to the learned Chancellor Cooper's note to the corresponding chapter 
of Daniell, in the fifth American édition, volume 2, p. 1376. Thèse 
notes will expîain the importance of the following quotation, and gen- 
erally emphasize the necessity, in our fédéral practice, of caution in 
thèse matters not to be misled by implications based on mère words, 
overlooking the constant changes that légal terminology undergoes in 
the peculiarities of our American Systems. Mr. Daniell says: 

"As it is the usual practice of the court, where, upon the hearing, it 
directs either an issue or a case or a référence to a master, not to give any 
directions upon the subject of costs till after the verdict or certiflcate of the 
judges has come in, or till the master lias made his report, (a practice which 
appears to hâve been adopted for the purpnse of accelerating the final termi- 
nation of the suit,) it generally happens that the costs of the suit are taken 
into considération at the tiine when the cause cornes on for hearing for 
fwther directions, and that on such occasions, as soon as the further direc- 
tions are disposed of, the court niakes such order with regard to the costs as 
it thinks the justice of the case requires," etc. 

This was the "final hearing," and the books of practice give abun- 
dant évidence that there was good cause for falling into the habit of 



PARTEE V, THOMAS. 431 

Bsing this phrase to express and distinguish a possible and often oc- 
curring proceeding whicb came after "the hearing,-" that is to say, 
after "that submission of it to the court in such shape as the parties 
choose to give it, with a view to a determinattion whether the pJain- 
tiff or the libelant bas made ont the case stated by him in hia bill or 
libel as the ground for the permanent relief whicb bis pleading seeks, 
on such proofs as the parties place before tbe court, be the case one 
of pro confessa, or bill, or libel and answer, or pleadings aloue, or 
pleadings and proof." Wooster v. Handy, 23 Fed. Eep. 56. Most 
deferentially I submit that the words of the statute do not necessa- 
rily imply that ceremony whicb is described by the last above quota- 
tion. They may describe that, of course, if it happen to be in fact 
the final hearing; but generally they do not, but ratber that other 
hearing described by Mr. Daniell in the above extract, which. finally 
terminâtes the case ; and it is "on" this final hearing, but not for il 
that the attorney's fee is taxable, and it is not taxable before that 
time, It is the confusion of thèse two hearings that causes the trouble 
in thèse cases. 

If we examine the law ot costs in courts of equity, — and that 
branch of it was as well understood as others, — we can see why the 
statute preferred to allow a lump sum at the end of the suit to under- 
taking to regulate allowances on inteflocutory proceedinga for solic- 
itor's costs, and determining at the Jinal hearing what should be de- 
creed, in that behalf, to the parties to the suit, as against each other. 
The notion that congress, in the midst of that law, intended to ignore 
ail other services, and give the lawyer a fee of $20 for the particular 
labor of ceremoniously trying the case on its merits, no matter bow 
much or how little, but necessarily always some Utile, seems untenable, 
to say the least of it. Combining the law of costs in ail departments, 
and taking the statute as a whole, it seems to be a reasonable con- 
struction to hold that congress intended to abolish tbe idea of giv- 
ing particular fées for particular services of the lawyer, itemized 
somewbat like a grocer's bill, and at the end to allow the party, on 
the score of attorney's costs, an aggregate sum of money, not at ail 
for any particular service, lut for ail that was doue in the cuse Jrom 
beginiiing to end: In cases at law, if there bad been a trial by jury, 
$20; not /or a trial by jury, but in a case tried by jury, for ail serv- 
ices rendered, $20. If there be judgment without a jury, $10; not 
$10 /or the ceremony of taking a judgment without a jury, but for 
ail services in tbe case, that sum. If the case be discontinued, $5; 
not for the disoontinuance itself, but for the entire service in a dis- 
continued case. 

But in ail equity and admiralty cases, (with the exception men- 
tioned in the proviso,) because of tbeir peculiarities and compara- 
tively larger amount of professional work, this plan of gradation was 
dropped, and, when finally disposed of, $20 were allowed on the score 
of attorney's costs, whether tried before a jury, as they might be, or 
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not, as they generally are, — whether disposed of in one way or an- 
other, — so that they are finally heard, or, in other words, ended. The 
contrary doctrine reverses this plan of allowing one sum for ail serv- 
ices, and relegates the allowance to one fee — and a very large one it 
may be under some circumstanees — for a particular service, which 
is often the slightest in the case, and that, too, the most difficult of 
ascertaining and defining; for, it is often impossible to tell whether a 
given state of facts constitùte "a trial before a jury" or "a final hear- 
ing," or not; and, besides, we must, on that theory, go beyond the 
record, and détermine aliunde whether the fee be chargeable, by as- 
certaining somehow by évidence whether the particular service was 
in fact rendered, It establishes the manifest injustice of refusing any 
allowance, in equity and admiralty cases, after the work is ail done, if 
the plaintiff chooses to dismiss a lost cause, in order to évade the fee,. 
rather than submit it for formai décision, — a resuit not possible in 
law cases, and as to which there is no reason for so singular a dis- 
tinction. The fallacy consists in looking at the act as giving a fee to 
the lawyer for a spécifie item of service, when it is an allowance to the 
party to the suit in lieu of a bill of costs taxable before that time, and 
including many différent items of attorney's taxable costs. Construed 
as this opinion contrues it, there need never be any doubt about the 
taxable costs for attorney's fées due the parties in any case, and the 
statute is homogeneous as to attorney's costs to be taxed in ail 
branches of the jurisdiction. Construed the other way, it is always 
hard to tell whether the fee should be taxed in equity and admiralty 
cases; it works injustice in many of them, establishes senseless dis- 
tinctions, and involves much confusion. 

I hâve not the least doubt that oongress meant to give, in every 
equity and admiralty case, a taxed fee of $20 wheneverand however 
it was finally ended, with the single exception specifically mentioned 
in the statute, and that it did not intend to merely provide a fee for 
the ceremony of trying the case before the judge on its merits, leav- 
ing ail other services unprovided for, and without any fee at ail, and 
devolving upon the court in those cases to détermine, on facts not in 
the record, whether or not they were so far tried "on the merits" as to 
be charged for in the bill of costs; and thus substituting those words 
"tried on the merits" for "final hearing, " as used in the statute. I 
hâve the word of the original anthor of the statute, then a représenta- 
tive and now a senator in oongress, for the construction I give the 
act. He thinks the case of Goodyear v. Sawyer, supra, correctly con- 
strues it; and while, of course, this is no technical support for that 
case, it gratifies me to know that he approves it, for he is a compé- 
tent and trustwortby interpréter of that statute, and an able lawyer. 

Nevertheless, since my brethren elsewhere bave not approved that 
ruling, and uniformity of practice may be of more importance than 
consistency or even correctness of judgment, I shall, when the point 
again arises, consider whether I should abandon my own matured con- 
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victions, and conform onr practice to that of other courts by a re- 
versai of that opinion, in déférence to theirs. Wooster v. Handy, 23 
Fed. Rep. 49; Mercartney v. Crittenden, 24 Fed. Eep. 401; Consol- 
idated, etc., Co. V. American, etc., Ce, Id. 658. But see Andrews v. 
Cale, 20 Fed. Rep. 410. 

Plausible, however, as is the suggestion that I shall now reversait, 
I do not think this case requires that course, and I reserve the point for 
further reflection. Hère the facts are that the case was dismissed 
for want of prosecution, on motion of the défendants, with full notice 
and under peculiar circumstances, not at ail like any of the other 
cases. In Mercartney v. Crittenden, supra, the plaintijf Aismissei the 
bill voluntarily, after demurrer overruled and answer filed. In Me- 
Lean v, Clark, '2i2i Fed. Eep. 861, there was a demurrer overruled and 
answer filed, the fee being claimed, as i/upon a final hearing; and 
itwas properly denied, since the case did not, as in Price v. Coleman, 
22 Fèd. Eep. 694, go off upon demurrer without further proceedings. 
But in this case, when the demurrer was overruled, as reported in 
Partee v. Thomas, 11 Fed. Eep. 769, an answer was filed and the cause 
stood at issue. The plaintif! subsequently died. The suit thus be- 
came defective, but what was the précise technical effect of the death 
upon the right of the défendant as to costs, or how it might be prop- 
erly cleared from the docket, if at ail, without revivor, may be doubt- 
ful. Beames, Eq. Costs, 195; 2 Daniell, Ch. Pr. (Ist Ed.) 359, 360; 
Id. (5th Ed.) 1506 et seq, We were relieved from the considération of 
the matter of proper practice in that regard by the action of the par- 
ties. Following the State practice, (as is generally done, without ob- 
jection, in ail doubtful emergencies, notwithstanding equity rule 90,) 
the défendants suggested and proved the death of the plaintiff, and 
gave notice to the personal représentatives, or heirs at law, and to 
counsel of record, of a motion to dismiss for want of prosecution, if 
a revivor should not be had. The représentatives not desiring to re- 
vive, and being willing that the case should be thus disposed of, the 
motion was granted, and there was a judgment against them and the 
surety on the cost-bond for costs. It is impossible to say certainly 
how far the doctrine that there must be "a trial on the merits" toen- 
title the parties to a taxation of the docket fee is to be pressed in this 
direction, or how far, operating in that way, it shall properly go in 
denying the fee in a case like this, where work bas been thoroughly 
done, which ought to give it to the party to whom costs hâve been 
awarded; for in Wooster v. Handy, supra, it is carried in an opposite 
direction, to the extent of giving more tban one fee in a single case, 
and establishing that very many docket fées may be allowed, if very 
many "final hearings" should be had, in the same case. But since 
no case cited is a précèdent for this, and being uncertain how to ap- 
ply the principle eontended for so that it shall operate uniformly in 
ail directions with reasonable satisfaction to a sensé of justice to those 
concerned or interested in the biU of costs, I feel, with my convic- 
v.27F.no.5— 28 
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tions of the meanîng of the statute, that, whîle I should possibly fol- 
low the précédents in judgment, I should not lead them beyond the 
strict limita they define by their own peculiar facts. Motioa disal- 
lowed. 



St. Paot. Eoller-MiMi Co. v. Great Western Dk8patoh Co. 
(Circuit Court, D. Minnesota. April, 1886.) 

1. SatjB— BrLL OF Lading— Draft pob Pkicb of Goods— "Accbitakcb ahd 
Collection. " 

A bill of lading deliverable to the order of the shipper, and attached to a 
draft drawn upon the purchaser, and sent to a bank for acceptance and col- 
lection, " with no other instructions, is rightf uUy delivered by the bank on 
acceptance' of the draft, and passes the title to the goods, and the bank need 
not hold the bill of lading until payment. 

S. Same — Stoppage in Tbansitd — Bill of Ladxno — Indorsbb foe Valub— 

ANTECEDENT DebT. 

A consignor who, on discovery of the purchaser's insoivency, has notifled 
the défendant not to deliver goods to him or his assigna, has no right of stop- 
page in trangitu, as against an indorsee of the bill of lading for valuable con- 
sidération, even though such valuable considération be an antécédent debt.* 
8. Same— Bill of Lading — Obdbr of Shippbe— Dklivert Unindorskd — ^Titlb 
TO Propertt. 

A bill of lading, running to the order of the shipper, being delivered unin- 
dorsed to the purchaser by the shipper's agent, with intent to pass the title, 
transfers the title to the property as absolutely as would a bill of sale. 

Demurrer to Amended Complaint. 

On November 17, 1883, the plaintiff shipped a car-load of flonr at 
St. Paul, Minnesota, by the defendant's transportation line, con- 
signed to itself at Boston, and took a bill of lading therefor showing 
such consignment. On the same day plaintiff made its draft, at 15 
days' aight, against the flour mentioned in the billof lading uponone 
"Whitcomb, of Boston, and forwarded the draft, with the bill of lading 
attached, unindorsed, to the Tremont National Bank of Boston "for 
acceptance and collection." Upon présentation, November 22nd, 
Whitcomb accepted the draft, and received the bill of lading from the 
bank without indorsement. He afterwards indorsed and transferred 
the bill of lading to the National Bank of Rédemption for an anté- 
cédent debt which he owed said bank. Such transfer of the bill of 
lading by Whitcomb was not in full payment or satisfaction of the 
antécédent debt, but with the understanding that the bank should 
sell the flour on its arrivai in Boston, and Whitcomb should bave 
crédit on his debt for whatever amount the flour brought. If the pro- 
ceeds of the flour should amount to more than said debt, the balance 
was to be paid back to Whitcomb; and if the proceeds were less than 
the debt, then Whitcomb should pay the bank tha déficit. The ap- 

' For a discussion of the right of stoppage in tranaitu, see The B. H. Pray, poat, 474, 
and note, 476. 
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plication of the proceeds of the flour did resuit iû a déficit whioh is 
still due and owing from Whitoomb to the bank. Afterwards, and 
before the flour arrived in Boston, plaintiff, being informed of the in- 
solvency of Whitcomb, notified défendant not to deliver the flour to 
Whitoomb or bis assigne. On the arrivai of the flour in Boston the 
National Bank of Eedemption claimed to be the owner, and entitledto 
the possession thereof, and demanded it from the défendant, and 
thereupon défendant delivered said flour to the said bank. The 
plaintiff brings suit against the défendant for conversion of the flour. 
The défendant demnrs to the complaint. 

Emerson Hadley, for the demurrer. 

Bigelow, Flandrau & Squires, contra. 

Nelson, J. The above facts are undisputed, and the questions 
presented for détermination are clearly raised by the demurrer to the 
complaint. I think they are settled by the United States suprême 
court. Expressions of opinion are found in some state tribunals ad- 
verse to the propositions announced by the suprême court, but the 
opinion of the latter is supported by an exhaustive review of the prin- 
ciples of commercial law involved, and a logical conclusion is reached. 

As applicable to the facts in the case at bar, discussed by that 
court, the first point is whether the bill of lading, deliverable to the 
order of plaintiff, (the shipper,) and attached to the draft drawn upon 
Whitcomb, and sent to the Tremont Bank "for acceptance and col- 
lection," with no other instruction, was righfully delivered on ac- 
ceptance thereof, and passed the title to the flour, or whether the 
bank must hold the bill of lading until payment of the draft before 
it could pass title by ita delivery. National Bank v. Merchants' 
Bank, 91 U. S. 92, settles this question, and a référence to this au- 
thority is ail tliat is necessary. Whitcomb, on acceptance of the 
draft, was eutitled to the bill of lading, and the title to the flour 
passed, so that, on transferring it to the National Bank of Eedemp- 
tion for an antécédent debt, under an agreement that the bank should 
sell the flour on its arrivai in Boston, and crédit him on the debt, he 
lost control of the flour. When the plaintiff, on discovery of Whit- 
comb's insolvency, notified the défendant not to deliver the flour to 
him or his assigns, did the right of stoppage in transitu exist? 

There are no circumstances disclosed to show the bill of lading was 
not fairly and honestly assigned and transferred by Whitcomb; and, 
if the antécédent debt is a valuable considération, the answer to this 
question must be in the négative. Authorities differ upon this point, 
and Bome courts hold that such transfer as security for a pre-existing 
debt is not for a valuable considération, and does not defeat the right 
of stoppage in transitu, but the United States suprême court (Rail- 
road Co. v. National Bank, 102 U. S. 14) has announced the rule to 
be that such transfer is not an improper use of commercial securi- 
ties, and the bona fide holder is not affected by equities or défenses 
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between prior parties of whîch there was no notice. True, in the 
case of Railroad Co. v. National Bank the transfer was of promissory 
notes, but the rule extends to ail commercial securities, including 
bills of lading; and the case of Leask v. Scott, 2 Q. B. Div. 376, which 
was a transfer of a bill of lading, is cited with approval by Judge 
Cliffokd in his opinion. The transfer and assignment of a bill of 
lading is équivalent to a delivery of the property described therein. 

In this case the bill of lading was delivered to Whitcomb by the 
Tremont Bank, with intent to put the flour within his reacb. The 
draft was drawn against the flour, and was received by the bank be- 
fore its arrivai. Such symbolical delivery is sufficient to pass title. 
Thèse instruments are well known to the commercial world. They 
represent the property described; and in the hands of the holder they 
are évidence of ownership. Pollard v. V'mton, 105 D. S. 8. The de- 
livery, with intent to pass the title to the property, does so, although 
drawn to order of shipper, and unindorsed, and such assignment ab- 
solutely transfers title to the property as would a bill of sale. Mc- 
Neil V. mil, 1 Woolw. 9T. 

It is arged that the bill of lading, running to order of the shipper, 
and delivered to Whitcomb without indorsement, carried on its face 
notice that he held it subject to equities between prior parties. The 
Tremont Bank was the agent of plaintiff, and, in the absence of any 
instructions further tban appeared by the indorsement on the draft, 
had no right to hold the bill of lading after the draft was accepted. 
It is of no importance that it was delivered unindorsed. It was the 
intention of the shipper that its agent should deliver the bill of lad- 
ing on the acceptance of the draft. Such is the légal inference from 
the facts, and it is not qualifted by the additional words "for collec- 
tion." National Bank v. Merchants' Bank, su^ra, 

Judgment for défendant. 



White v, Pulley.* 

(Circuit Court, JV. D. Alabama. March, 1888.) 

. ExBctJTORs AND Administrators— AcTion— Plkading — Administrator Sole 

DiSTRIBUTBB. 

When a person brings a suit as administratrix, allèges that she has fully ad 
ministered the estate, made her final settlement, and that she is the sole dis- 
tributee thereof, she is really suing in her own right, and neither as adminis- 
tratrix, assignée, nor distributee. 
. Samb — Conversion. 

Although the action is named a "plea of trespass on the case, " it is imma- 
terial that the facts declared make eut an illégal conversion. Ree» v, Goata, 
65 Ala. 256. 

' Reported by Joseph P. Hornor, Esq., of the New Orléans bar. 
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3. SamE— RiGHT TO Sdb. 

An administrator may sue in his own rîght for the conversion of goods be- 
longing to the estate, although acquired after the death of the intestate. 

4. MOKTGAGE— POBECLOSURB SaLB— RiGHTS OP PUHCHASBR— GrOWINO CrOPS. 

A mortgage of land does not aflect the growing crops until entry under tbe 
mortgage, and then ail crops not severed pass with the land.i 

5. SaMB — MORTGAGB OF OrOPS. 

A mortgage of the crops made by the mortgagor of the realty, in possession, 
is a sale of the crops, and in law opérâtes sucE a severance that tney do not 
pass at a subséquent sale under the mortgage of the realty. 

At Law. On demurrer and merits. 

The complaint in this case was as follows : 

"Elizabeth E. White, the plaintiff, a citizen and a résident of the slate of 
Illinois, by attorney, complains of the défendant, Kobt. Jj. Pulley, a citizen 
of Alabama, residing in said Northern district, suramoned," etc., "of a plea 
of trespass on the case: 

"For tliat whereas, heretofore, to-wit, on and before the twenty^fourth 
day of May, A. D. 1879, plaintilï, by appointment in due form of law in the 
probate court of Madison county, in tlie state of Alabama, was elected and ap- 
pointed to be the administratrix of the estate of Micliael White, deeeased, and 
at the time af oresaid plaintif! was acting as such administratrix in settling the 
estate ofher said décèdent; andplaintiff avers that as such administratrix she, 
except as herein otherwise appears, fully administered said estate, and, to- 
wit, on the eighteenth day of April, 1881, made her final aettlement of said 
estate in the probate court of said Madison county; and the plaintifC was and 
is the sole distributee of her said decedent's estate, which estate was solvent 
on such settleraent. 

"And the plaintiff further avers that while slie was acting as administra- 
trix of said estate as af oresaid, and at the request of one Robeit AV. Coltart, 
she loaned to said Coltart, on, to-wit, on the twenty-fourth day of May, 1879, 
the sum of flfteen hundred dollars, for which, and as évidence thereof, the 
said Coltart made his bond or writing obligatory of date as last aforesaid, for 
said sum of fifteen hundred dollars; and to secure the payment of said sum of 
fifteen hundred dollars the said R. W. Coltart, on said twenty-fourth day of 
May aforesaid, made and exeeuted his certain mortgage, wliereby the said 
Coltart, among other things, did give, grant, bargain, sell, and convey to 
plaintiff his entire crop of corn and cotton to be giown by the said CoJtart 
on his plantation situated in the Big Cane, in said county and state, upon the 
conditions in said mortgage set out; the said erop of corn and cotton then 
having been planted, and being then in proeess of cultivation, by said Col- 
tart, on his said plantation. 

"And plaintiff further avers that the erop so grown for said year 1879 
amounted to twenty-seven baies of cotton, of great value, to-wit, of the value 
of fifteen hundred dollars; and the corn so grown on the said plantation for 
•said year amounted to twelve hundred bushels, of the value, to-wit, of the 
value of six hundred dollars; and that ail of said corn and cotton so grown 
as aforesaid was embraced in and covered by said mortgage. 

"And plaintiff further avers that on, to-wit, on or about the eleventh day 
of October, A. D. 1879, the said Robert L. Pulley, the défendant, entered 
upon the plantation aforesaid on which said crop of corn and cotton then 
was, and took and carried away ail and entire the said twenty-seven baies of 
cotton, and the said twelve hundred bushels of corn, and converted the same 
to his own use; and by such taking and carrying away and conversion as 
Aforesaid by the said défendant, the security for the payment of the debt due 

' See note at etid of case. 
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from the said Coltart to plaintiff was taken away, destroyed, and rendered of 
no avail as a security to plaintiff for her said debt so due her from the said 
Coltart; and the said debt so due as aforesaid, together with the interest 
thereon, is yet due and unpaid, except that the saine is entitled to a crédit of 
five hundred and eighty-seven ($587) dollars paid thereon on the thirteenth 
day of December, 1879. 

"And plaintiff further avers that the said Coltart departed this life on, to- 
wit, on the fifth day of September, 1879,Ieaving no property, estate, or efEects 
liable to the payment of plaintifÊ's debts now due as aforesaid, nor out 
of which the same could be made; and plaintiff is the owner of said debt and 
mortgage aforesaid, and is entitled to the proceeds thereof. 

"Whereby, and by reason of the premises, a right of action hath ao- 
crued to the plaintiff to hâve and recover of the défendant twothousand dol- 
lars ($2,000) as damages; hence this suit." 

To this déclaration the défendant demurred as follows : 

"(1) That said déclaration does notshowin what manner the said plaintiff 
acquired her title to the said mortgage and debt; (2) that said plaintiff did 
not, at the time of the alleged taking of said crop of corn and cotton, hâve 
such title thereto, or interest therein, or in and to the indebtedness secured 
by said mortgage, as entitles her in law to maintain this action ; (3) that said 
action is of tort, and cannot bemaintained by the plaintiff, whose déclaration 
shows that the right of action accrued to her as administratrix, and not in 
her individual character; (4) that said déclaration shows that no damage 
in law lias been done said plaintiff for which this action can be maintained; 

(5) that the property alleged in said déclaration to hâve been taken and car- 
ried away by the défendant, and by him converted to bis own use, is by said 
déclaration alleged to hâve been the property of the plaintiff as administra- 
trix of the estate of Michael White, deceased, and not the property of the 
plaintiff in her individual capacity; wherefore plaintiff, in her individual 
capacity, bas no actipn against défendant for any trespass upon or wrong 
to said property of said administratrix of said Michael White, deceased; 

(6) that plaintiff, as sole distributee of the estate of Michael White, de- 
ceased, cannot maintain any action for the alleged wrong or trespass 
against the plaintiff as administratrix of the estate of said Michael White, 
deceased; (7) that said déclaration contains no averment that any judg- 
ment or decree of a court of compétent jurisdiction has been rendered vest- 
ing in the plaintiff, as sole distributee of said Michael White's estate, tlie 
right of action upon the tort alleged in said déclaration ; (8) that the plain- 
tiff cannot sue In this court on the trespass or tort alleged in the déclaration ' 
for the reason that it is not, alleged in said déclaration that at the time said 
tort or trespass is alleged to hâve been committed said administratrix, or said 
plaintiff, was a nou-resident of the state of Alabama; (9) that the plaintiff, 
as sole distributee of the estate of Michael White, deceased, hath complained 
against said défendant as in a plea of trespass on the case for alleged wrongs, 
or trespasses, against the administratrix of said Michael White's estate, 
whereas, the déclaration ought to hâve been in a plea of trover for the value 
of the property alleged to hâve been taken and converted by the défendant." 

Without waiving the démarrer the parties waive trial by jury, and 
submit the case to the court on the demurrer and the merits; the de- 
fendants pleading the gênerai issue, and setting np title under prier 
mortgages, in case the demurrer is overruled. The plaintiff provea 
the case substantially as made in the déclaration. The défendant 
proves (1) a mortgage by plaintiff's grantor, Coltart, of land to a Mrs. 
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Hamîlton, of date April 24, 1878, law-day January 1, 1879; (2) deed 
by Mrs, Hamilton to défendant, Pulley, under sale of the mortgaged 
land, October 11, 1879, deed dated October 15, 1879; (3) mortgage 
by Coltart and wife, September 18, 1876, to Pulley, défendant, of 
land tosecure debt of |2, 300, law-day September 18, 1877; (4) proof 
that land embraced in said deeds and mortgages is the same as that 
upon which the crops claimed by plaintiff wore grown ; that Pulley 
entered into possession of the land on which the cropg were grown 
under his mortgage of September 18, 1876,immediately on the death 
of Coltart, about the middle of September, 1879, while the crops 
claimed by plaintiff were standing ungathered; that Pulley gathered 
the crops while holding the land under his own mortgage, and as pur- 
chaser under the sale under Mrs. Hamilton's mortgage; and at the 
time of entering had no knowledge of Mrs. White's claim, but learned 
of it soon after. 

L. W. Day and Humes, Gordon é Sheffeij, for plaintiff. 

R. C. Brickell and Gabanisa é Ward, for défendant. 

Paedee, J. The question raised by the demurrer as to the plain- 
tiff's right to maintam this action bas been one of difficulty, because 
the déclaration contains the unnecessary statements that plaintiff, as 
administratrix of the estate of Michael White, bas, except as other- 
wise appears, filed her final account of administration, and that plain- 
tiff is the sole distributee of the said estate. The learned counsel for 
défendant bave plausibly assumed that plaintiff was suing in the ca- 
pacity of distributee for an alleged conversion suffered in her capacity 
as administratrix, and bave contended that the suit must fall because 
the right of action for a tort is not assignable, and because the dis- 
tributees of an estate can only enforce their rights through an admin- 
istration. 

Upon the examination I bave given the matter, I am inclined to 
the opinion that their contention is well founded, if the plaintiff is 
suing as assignée or distributee ; but I hâve concluded that the plain- 
tiff is suing in her own right, and neither as administratrix, assignée, . 
nor distributee, I am inclined to think that the unnecessary aver- 
ments referred to were inserted by the counsel for plaintiff to support 
somé theory of the case not yet developed, That the action is named 
a "plea of trespass on the case," while the facts declared make out 
an illégal conversion, is immaterial, and the authorities cited as to 
the necessity of the right of possession in orderto maintain an action 
of trespass are therefore irrelevant. 

In the case of Rees v. Coïts, 65 Ala. 256, it is decided that "a 
person who has a valid lien under a verbal mortgage, on a crop which 
was not planted when the mortgage was given, may maintain a spé- 
cial action on the case against another who, with notice of sueh lien, 
has converted the crop whén gathered to his own use," See, also, 
Columbus Irori'Works v. Renfro, 71 Ala. 579, Thèse authorities are 
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BufiScîent to support the plaintiflf's action, so far as the form or dtyle 
of it is coDcerned. 

As to the right of the plaintifif to sue in her own name for a tort 
against property of the estate, I find in Williams on Bxecutors the 
following declared : 

" Upon the death of the testator or intestate, if any injury is af ter wards done 
to Lis goods and chattels, the exécuter or adrainistrator may bring an action 
for damages for tort; and under such circumstances he has iiis option either 
to sue in lus représentative capacity, and déclare as exécuter or administrator, 
or to bring tlie action in his owii name, and in his individual character. So 
witli respect to the action of trover, if the goods are taken and converted after 
his death, and before tlie executor has obtained possession of them, he may 
either bring an action in his own narae without alleging himself executor, or 
he may sue as executor, and déclare either that the testator was possessed of 
the goods, and the défendant, after his death, converted them, or he may al- 
lège that he hirnself was po-isessed as executor, and the défendant converted 
them." See Williams, Ex'rs, 784. 

" W'here theactiou accrues to the executor or administrator upon a cohrract 
made by or with him as such, after the death of the testator or intestate, or 
for an injury doue to, or conversion of, the property of the testator or intes- 
tate, in tlie hands or posse-islon of the executor or administrator, after the 
death of the intestate or testator, the action may and ought to be brought in 
tlie proper name of the executor or administrator, but not as such." Id. 
785, note, and authorities there cited. 

It follows that an administrator may sue in his own right for the 
conversion of goods belon^ing to the estate, although acquired after 
the death of the intestate. In the présent case it may be noticed, 
too, as bearing on the right of plaintifï to sue individually, that the 
déclaration does not show that the money loaned Coltart was the 
money of the estate, nor tliat the bond and mortgage given by Coltart 
were given to the plaintifï as administratrix. The demurrer should 
be overruled. 

On the merits, the question is whether the mortgage given by 
Co tart to plaintifï operated a severance of the growing crops mort- 
gaged from the realty. I think it clear that a mortgage of land does 
not afïeet the growing crops until entry under the mortgage, and then 
ail crops not severed pass with the land. See 2 Jones, Mortg. § 1658, 
and cases cited ;^ and Cojfey y. Hwnt, 75 Ala. 236. The crop in this 
case al.eged to bave been converted was not physically severed at 
the time défendant entered under his mortgage, nor entirely gathered 
when défendant purchased at the sale under Mrs. Hamilton's mort- 
gage. 

But the plaintifï contends that Coltart had the right to sell the grow- 
ing crops at the time he gave plaintifï a mortgage on them, and that 
giving the mortgage operated a légal severance of the crops. The 
mortgagee may, if he sees fit, enter at any time after default; but if 
he ehooses to leave the mortgagor in possession he consents that the 
profits may be received by the mortgagor, and held without acconnt. 
See Hil. Mortg. 187. The rightaof the mortgagor in the mortgaged 
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premisee are well settled. He is regarded as the owner of the prop- 
erty as against ail the world except the mortgagee. "He bas the 
power of conveying or leasing the premises subject to the incum- 
brance, and is entitled to the rents and profits until they are inter- 
cepted by some active assertion of claira to them by the mortgagee." 
Corner v. Sheehan, 74 Ala. 452; Falkner v. Campbell, Id. 359; John- 
■ston V. Riddle, 70 Ala. 219. Even though the mortgage may, in terms, 
give a lien upon the profits and income until possession of the mort- 
gaged premises is taken, or something équivalent done, they belong 
to the mortgagor. See Johnston v. Riddle, supra; Fosdick v. Schall, 
99 U. S. 253. "A mortgagor of real estate is not liable for rent while 
in possession. He contraets to pay interest, not rent." Gilman v. 
TeïegraphCo., 91 U. S. 616, 617. A mortgagor is entitled to sever, 
in law or in fact, the crops which stand upon his land at any time 
prior to the destruction of his title by sale or entry under the mortgage. 
This results from his ownership, and conséquent right to the use and 
profit of this land." Willis v.Moore, 59 Tex. 628. See Bittinger 
V. Baker, 29 Pa. St. 70; Buckout v. Swift, 27 Cal. 433; Freem. 
Ex'ns, § 113. In Myers v. White, 1 Rawle, 353, it was decided that, 
even after the commencement of a suit on a mortgage, the mortgagor 
may dispose of his growing crop, and then it will not pass to the sher- 
iff's vendee though it be still growing on the land, and this décision 
is indorsed as correct law in 90 Pa. St. 217. In Willis v. Moore the 
décision quoted is put upon the ground that a mortgage in Texas is 
a œere security for debt, and in Bittinger v. Baker the opinion of the 
court is based, in part, on the law of Pennsylvania as to mortgages 
being liens on land, and not titles to it. In this last case, however, 
the court, after a review of the Pennsylvania and common-law au- 
thorities, says: 

"The principie of thèse cases is that where a person is in possession of 
land under a title that may be determined by an uncertain event not within 
his control, it is essential to the interests of agriculture that such a détermina- 
tion of his lease shall not prevent him from reaping what he has sown. Co. 
Litt. 55; 4 Kent, Comm. 73; 3 Watts, 405. It is a rule demanded by the com- 
mon sensé of the people, and depending on it; and if it does not extend to a 
case like the one we are considering, then we hâve revealed to us this strange 
anomaly of a rule of common law or gênerai custora that is unknown to the 
people, and that opérâtes as a snare to them when acting on the dictâtes of 
common sensé." 

The only Alabama case to whieh my attention has been called, and 
bearing on the point in hand, is to the efïect that "a transfer of a 
rent note after the grant of the reversion is subject to the rule that 
the reiit, as an incident, passes and inures to the owner of the rever- 
sion; but if the rent is assigned while the lessor is still the owner of 
the reversion, and the reversion is af terwards conveyed, the rent and 
the reversion are eiïectually severed." Alabama OoldLife Ins. Co.v. 
Olivier, 1 South. Law T. 159. In Hershey v. Metzgar, 90 Pa. St. 217, 
it was held that where, under a claim for exemption, an appraisement 



442 FEDERAL BEPORTEB. 

of a growing orop had been made under a previoua exécution, ît oper- 
ated a severance in law, although under the exécution on -which the 
land was sold the debtor could hâve no exemption of growing crops. 

The gênerai rule as to the passing of growing crops with the land 
is as défendant claims;- but under the autborities herein cited, and on 
principle, I think I should hold in this case that the mortgage of the 
crops made by Coltart, the mortgagor of the realty in possession, to 
the plaintiff, was a sale of the crops, and in law operated such a sev- 
erance that they did not pass at the subséquent sale under the mort- 
gage of the realty. 

For the foregoing reasons, and the law and the évidence being in 
favor of the plaintiff and against the défendant, it is ordered, adjudged, 
and decreed that the plaintiff, Elizabeth White, do hâve and recover 
of the défendant, Robert L. Pulley, the sum of $913, with légal in- 
terest according to the law of Alabama thereon from Deoember 13, 
1879, and ail costs of suit. 

NOTE. 

Crops fally matured do not pass by a slierifPs deed upon foreclosure sale of the land. 
Everingliam v. Braden, (lowa,) 12 N. W. Kep. 142. 

A mortgagor, and those clainiing under him, having the right to the possession and 
use of the niortgaged property after foreclosure sale until his title is dlvested by due 
course of law, inay eut and remove ail crops growing upon the luortgaged preniises, in 
the uaual course of good farming, until the confirmation of the mortgage sale. Allen 
V. Elderkin, (Wis.) 22 N. W. Rep. 842. 

After the foreclosure of a mortgage upon a tract of real estate, the mortgagor planted 
a crop of corn thereon, which was immature and growing when the land was sold pur- 
suant to the decree of foreclosure. One day before the sale of the land the mortgagor 
sold tlie corn to another, who claimed the same as against the purohaser of the land. 
Held, that the lien of the mortgage and decree of foreclosure attached to the growing 
crop as well as to the land, and that the purchaser of the land under the decree would 
be entitled to the growing and unsevered crop in préférence to the vendee of the mort- 
gagor, unless there was a réservation of the crop, or unless the purchaser had waived 
his right to claim the same. Ëeckman v. Sikes, (Kan.) 10 Pac. llep. 592. 



Lafauoi V. KiNLBR aud others.' 
(Circuit Court, E. D. Louinana. March 36, 1886.) 

1. Petitobt Action. 

In a petitory action, the plaintiff must rely on the strength of his own title, 
and not upon the weaknesa of that of his adversary. 

2. Phescbiption. 

Défendants having shownthat they and their authors had heen in posses- 
sion of the real property for a period of more than 30 years, they are protected 
in the title thus acquired until a better is shown. 

At Law. 

Ernest T. Florance, for plaintiff. 

James D. Augustin, for défendants. 

' Eeported by Joseph P. Homor, Esq., of the New Orléans bar. 
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BiUiiNOS, J. The défendants in this case dérive title through Bap- 
tiste St. Armand, who claims to hâve purchased in 1830 from the 
United States, among other lands, section No. 119, in whioh is in- 
cluded the tract in dispute, and to hâve obtained a patent therefoi 
on the seventeenth day of September, A. D. 1858. The plaintiff, de» 
riving title through Emile St. Armand, claims that he entered the 
same tract in 1855, and obtained a patent for it in 1878. 

In the view the court takes of the case, it is not neeessary to in- 
quire into this apparent confiict of thèse patents; nor is it neeessary 
to investigate as to -whether the land in controversy is "within the 
proper limits of the Paul Loup grant, — since, in 1856, the United 
States relinquished claim to ail lands covered by said grant, reserv- 
ing ail rights of settlers thereon, by whatever title they claimed to hold. 

This being apetitory action, the plaintiïï must rely upon the strength 
of his own title, and not upon the weakness of that of his adversa- 
ries. The court is of opinion that it has been establisbed that neither 
the plaintiS, nor any one through whom he claims title, has ever 
been in possession of thèse lands in his own right. Their aiithor, 
Emile St. Armand, with his family, for about two years lived on thèse 
lands by permission of Lartigue Mongrue, who was then in posses- 
sion, and removed from them in 1857, when Mongrue leased it to other 
tenants. The évidence establishes, also, that the défendants, and 
the authors of their title, hâve been in actual possession of the lands 
in controversy for a period of more than 30 years. They are pro- 
tected in the title thus acquired until a better is shown. The plaio- 
tiffs hâve failed to show a better title. 

Judgment for défendants, with costs. 



In re Higgins and others.* 

{Circuit Court, N. D. Texas. April,.1888,) 

. Raiiroad— Recbiveks and Theik Employés. 

Receivers are sworn offlcers of the court, and their agents and employés in 
operating the railway are, pro hac vice, the offlcers of the court. As such of- 
flcers, they are responsible to the court for their conduct; and, if they will- 
fully injure the property or endanger it, or seekto cripple its opération in the 
hands of the receivers, they can and will be made to answer theref or. At the 
same time, thèse offlcers, and the property of the Company in the custody of 
the court, are entitled to and must hâve the full protection that the court can 
give, under the laws of the land; and this, whether the grievance cornes from 
within or without. 

. COSTEMPT OF COXJRT. 

It is well settled that whoever unlawfully interfères with property in the 
possession of a court is guilty of contempt of that court, and it is equally well 
settled that whoever unlawfully interfères with offlcers and agents of tbe court 
in the full and complète possession and management of property in the cua- 

' Eeported by Joseph P. Homor, Eaq., of the New Orléans bar. 
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tody of the court la ^ilty of s contempt of court, and It îs Immaterlal 
wLether tbis unlawful interférence cornes in the way of actual violence, or by 
intimidation and threats.^ 

Proceedings for Contempt. 

Charles B. Pearre, U. S. Atty., for the prosecution. 

Mr. Priest, for défendants. 

Paedee, J. The Texas & Pacific Eaîlway Company îs an insolvent 
corporation. At tbe suit of oreditors its property, raiiways, and roll- 
ing stock hâve been taken into the possession of the United States 
circuit court for the Eastern district of Louisiana, to be held and pre- 
served for the payment of liens as they may be established. In 
order to hold and préserve the property and the franchises which 
make the property valuable it is necessary to operate the same, and 
the court has appointed receivers to operate and manage the several 
Unes of railway forming the Texas & Pacific Railway line, running 
from New Orléans to El Paso. 

The orders of the circuit court for the Eastern district of Louisiana 
bave been entered in proper ancillary proceedings in eaoh district 
througli which the railway lines extend, and bave been in each dis- 
trict ratified and confirmed and made the order of the United States 
circuit court for such district. This railway property is therefore 
lawfully in the hands of the United States courts in this circuit, and 
is entitled to and must bave the protection of the court. The re- 
ceivers are sworn officers of the court, and their agents and employas 
in operating the railway are, pro hac vice, the ofiScers of the court. 
As such officers they are responsible to the court for their conduct, 
and if they willfully injure the property, or endanger it, or seek to 
cripple its opération in the hands of the receivers, they can and will 
be made to answer therefor. At the same time, thèse of&cers, and 
the property of the company in the custody of the court, are entitled 
to and must bave the full protection that the court can give underthe 
laws of the land ; and this, whèther the grievance cornes from within 
or without. If any employé of the receivers has any grievance or 
complaint as to his employment or wages or treatment, he can bring 
the matter before the court, and the court will hear and arbitrale, and 
see justice done in the promises. 

It is well-settled law that whoever unlawfully interfères with prop- 
erty in the possession of a court is guilty of contempt of that court, 
and I regard it as equally well settled that whoever unlawfully inter- 
fères with officers and agents of the court, in the full and complète 
possession and management of property in the custody of the court, 
is guilty of a contempt of court; and it is immaterial whether this 
unlawful interférence cornes in the way of actual violence, or by in- 

' Respeoting the interférence by strikers with property in the handa of the courts, and 
their liahility therefor in criniinal contempt, see la le Doolittle, 23 F^, Kep. 544, and 
note by Francis Wharton, 549-551. 
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timidation and threats. The employés of the receivers, although, 
pro hac vice, officers of the court, may quit their employaient, as can 
employés of private parties or corporations, provided they do not 
thereby intentionally disable the property ; but they must quit peace- 
ably and decently. Where they combine and conspire to quit with 
or without notice, with the object and intent of crippling the property 
or its opération, I hâve no doubt that they thereby commit a con- 
tempt; and ail those who combine and conspire with employés to 
thus quit, or, as officiais of labor organizations, issue printed orders 
to quit, or to strike, with an intent to embarrass the court in admin- 
istering the property, render themselves liable for contempt of court. 

Labor organizations are lawful and generally laudable associations, 
but they hâve no légal status or authority, and stand before men and 
the law on no better footing than other social organizations, and it 
is preposterous that they should attempt to issue orders that free men 
are bound to obey; and no man can stand in a court of justice and 
shelter himself behin'd any such organization from the conséquence 
of his own unlawful acts. It is a part of this case, and bas been es- 
tablished by évidence taken under the direction of the court, that 
among ail the employés of the receivers in operating over 1,500 miles 
of railway there was no complaint made to the receivers, or to the 
court, by any employé, of bad treatment or insufficient wages or other 
grievances; and yet orders were issued from a secret organization to 
ail their employés to quit work, to strike, to cripple the opérations of 
a great thoroughfare for travel and commerce; and many employés, 
confederating and combining, did quit, and indueed and forced others 
to quit, and did hinder and delay the opération of the railway, and did 
damage the property in the possession of the court many thousand 
dollars. This action was a gross contempt of court, whoUy unreason- 
able and unjustifiable. The court bas learned through the newspa- 
pers, and from certain scandalous and anonymous circulars, that thèse 
wrongs were committed because the agents of the receivers had dis- 
charged as incompétent, and for absence without leave, a certain 
employé, and ref used to reinstate him at the demand of a secret labor 
organization which elaimed that this discbarge was in violation of an 
agreement forced upon the managers of the road prier to the receiv- 
ership. However this may be, I deem it proper to say that, if true, 
the reason is impertinent, and such demands cannot be tolerated. 

The Texas & Pacific Eailway property is in the hands of a recog- 
nized constitutional court of the United States, fully able and will- 
ing to enforce its lawful authority, and to protect its officers; and 
that court cannot listen to demands of any secret organization, 
whether alleged to be social, religions, political, or economical in 
character. If any employé was improperly discharged by the re- 
ceivers or their agents, the court was open to hear him, and was will- 
ing to see justice done. No such complaint bas been made, and I 
doubt much if such case exists ; but the investigation made under 
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direction of this court, and the development of affaira since the strike 
was ordered, satisfy me that such alleged reason was a mère schéma 
and pretense, and that the real motive for the order to strike was to 
compel a récognition of a certain secret labor organization (which, 
by évidence, has been shown to be about as arbitrary and autocratie 
in dealing with labor as the famous six companies of China) as an 
existing power, so that its officers shall be consulted in the opération 
and management of railroadsin which they do not own any interest, 
and of which they do not even prétend to be employés ; and it is an 
indisputable fact that nine-tenths of the men obeying the order to 
strike were not aware of the alleged nor real reason which was at 
the bottom of the arbitrary order, which was to resuit in so much 
injury to them and damage to the public. Thèse présent cases show 
that peacoable trifling with the courts of the land was not sufficiently 
criminal in the eyes of many of the leaders of thèse misguided men, 
and they, with others, hâve undertaken to order that railway property 
in the hands of the United States courts should not be operated and 
managed at ail unless withtheir consent, and upon theirterms; and 
violence and intimidation and bulldozing hâve been resorted to to 
prevent the officers of the court from performing their duties. This 
intolérable conduct goes beyond criminal contempt of court, into the 
domain of felonious crimes; but, so far as the court has now to deal 
with it, it is a matter of criminal contempt of court. 

It may not be generally known, but the power of the court, under 
the law, in punishing such cases, is unlimited in imposing fines or 
imprisonment. The extent of either is a matter wholly within the 
discrétion of the judge. It is unnecessary to say that the court has 
no désire for mère punishment, and has no other interest in the 
matter than to vindicate the dignity of the court, protect the property 
in its charge, and that the judge shall fearlessly and honestly dis- 
charge the duties incumbent on him under the constitution and laws 
of the country. Considering the offenses, the sentences nowimposed 
are light. They are, however, substantial warnings. 

Mémorandum of orders made and sentences imposed: Timothy Higgins, 
threatening and cursing employés, 15 days in Dallas jail. Richard Gordon, 
intimidating employés, and throwing rocks at them, severely injuring one 
Roberts, 90 days in Dallas jail. Perry Thompson, throwing rocks at cars, 
plea of guilty and imprisonment considered, discharged. Chas. Wilson, dis- 
placing switch and derailing engine, flve montlis in Dallas jail. E. Bishop, 
Kobt. Irwin, F. P. Lowe, P. B. Anderson, William Mace, taking forcible 
possession of switch and traek, resisting officers and threatening employés: 
Bishop, three months in Dallas jail; P. P. Lowe, sentence postponed for fur- 
tlier inquiry until May term, and released on bond of $1,000 for good behav- 
ior and appearance; Robert Irwin, dischaiged; William Mace and F. R. An- 
derson, sentence deferred, and released on personal recognizance. Samuel 
Barry, intimidating employés, etc., discharged. Charles Barton, intimidating 
and assaulting employés, 30 days in Dallas jail. Ed. Donahue, sentence post- 
poned, released on bond of $1,000 to appear when notified. In the case of 
Gordon, Wilson, and Bishop, conterapt of tlie orders of court was aggra- 
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vated by a crimînal endangering of life as well as property, and Gordon and 
"Wilson both exhibited in tlieir conduct an assassin-like disposition and intent. 
Bishop's conduct, tbough unlawf ul, was bold and manly in comparison. 



Jones v. United States.* 
{Circuit Court, S. D. Oeorgia. 1886.) 

1. Postal Laws — Rev. St. § 5467— Indictmeîît. 

In an indictment for Btealingunder section 5467 of the Eevîsed Statutes, if 
the thinc withinthe Btatute be described, no value need be alleged, norproved 
if alleged. 

8. Same— Description op Check. 

In sucb an indictment for stealing a check, tlie check stolen out of a letter 
need not be set f orth in hœc verba. A substantive description of the check 
will sufflce, if it is suflScient to inform the accused of what he was charged 
with stealing, and to protect him from beiug again put in jeopardy for the 
same taking. 

8. Same— Ihdictmbnt in Words op Statute. 

The indictment being in the words of the statute, those words must, of them>- 
selves, fully, directly, expressly, atid without uncertainty or ambiguity, set 
forth ail the éléments necessary to constitute the offense intended to be pun- 
ished. U. 8. v. CarU, 105 U. S. 611. 

On Writ of Errer to District Court. 

W. B. mil, for plaintiff in error. 

S. A. Darnall, U. S. Atty., for défendant in error. 

Pardee, J. The défendant prosecutes a writ of error to reverse a 
judgment of the district court of this district, convicting him for viola- 
tion of section 5467 of the Revised Statutes of the United States. 
The second count of the indictment under which the défendant was 
convicted, reads as follows : 

" And the grand jurorsaforesaid.uponouroathsaforesaid, do further présent 
that on the said nineteentli day of July, in the year aforesaid, said Henry 
Jones, being then and there a person employed in a department of the postal 
service of the said United States as aforesaid, did, within said division and 
district, and within the jurisdiction of said court, then and there unlawf ully 
steal, and take out of a certain letter, a certain check, drawn upon the Southern 
Bank of the State of Georgia, for the sura of $79.08, payable to the order of 
J. E. Walker; said eheck being nurabered 1,709, and dated Darien, Ga., July 
12, 1884, and the same being signed Robert P. Paul, secretary and treasurer ; 
the said check being of the value of $79.08, lawful raoney as aforesaid; and 
the said check having been then and tliere inclosed in said certain letter, which 
said letter had then and there been mailed in the post-office at Tempérance, 
Ga., and directed toS. T. Coleman & Go., Maçon, Ga., and which was then 
and there intended to be conveyed by mail from said post-offlce at Tempér- 
ance; Ga., to the post-offlce at J^acon, Ga. ; and the said Henry Jones, em- 
ployed as aforesaid, did then and there steal and take said check described as 
aforesaid, and which was then and there contained in said letter, out of the 

' Keported by Joseph P. Homor, Esq., of the New Orléans bar. 
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same, before said letter had then and there been delivered tothe party to whom 
it was directed as aforesaid, contrary to the f orm of the statute in such casea 
made and provided, and against the peace and dignity of the said United 
States." 

A demurrer was filed to said indictment as foUows : 

"The second coiint in said indictment is not suflBcient in law, becauseit 
chargea this défendant with stealing an article or thing having, as appears 
from said indictment, no value whatever, to-wit: It charges défendant with 
stealing a check payable to the order of one J. E. Walker, and which had not 
been by said Walker indorsed so as to pass the légal title oût of him, or so as 
to be collectible, or of any value to any person whatsoever, and because it 
does not set forth the ingrédients of the offense of larceny or stealing, under 
the law." 

The court overruled the demurrer, and the défendant excepted. 

During the trial of said case the district attorney oflfered in évi- 
dence a certain check, a copy of which is as foUows : 
"$79.08. Darien, Ga., July 12, 1884. 

"Southern Bank of the State of Georgia, of Savannah, Ga. : Pay to the 
order of J. E. Walker seventy-nine and eight one-liundredth dollars. 

"No. 1709. ' ÎÎOBERT Patjl, Sec. and ïreas." 

With the following indorsements thereon: 

"J. E. Walker. 

"Pay So. Ex. Co., or order, for collection. 
"J. N. Smith.» 

Defendant's counsel objected to the introduction of the check on 
the ground of the variance between said check and that described in 
the indictment, to-wit : That the check mentioned in the indictment 
was not described as indorsed, whereas the check ofïered in évidence 
had been indorsed by said J. E. Walker, so as to pass the légal title 
out of him, and so as to make the same collectible in the hands of 
any person into whose possession it came ; and because, also, the 
said check was indorsed by J. N. Smith. Ail thèse objections the 
court overruled, to which ruling the défendant excepted. Other ex- 
ceptions were taken during the progress of the trial, but they are not 
insisted upon at this time. 

After verdict counsel for défendant filed a motion in arreat of judg- 
ment, as follows : 

"Now cornes the défendant, by his attorneys, being the terra at which con- 
viction was had, and, after verdict, and without préjudice to any demurrer 
now on file in said court, prays the court to set aside the verdict and judg- 
ment in said case, and discharge the défendant witliout day, upon the fol- 
lowing grounds, to-wit: First. That the indictment in said case is wholly 
insufflcient in law to authorize the court to exécute said judgraent. Second. 
The second count in said indictment is not sufflcient in law, because it charges 
the défendant with stealing an article or thing having, as appears from said 
indictment, no value whatever, in that it charges défendant with stealing a 
check payable to the order of one J. E. Walker, and which had not been by 
said Walker indorsed so as to pass the légal title out of him, or so as to be 
collectible, or of any value to any person whatever; and because it does not 
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set. forth the légal ingrédients of the offense of larceny or stealing, under the 
law. Third. The bill of indictment is fatally defective in not charging to 
whom the check or order belonged, or who had the custody or control of the 
same, and for ail that is alleged in said indictment the check may hâve been 
the property of and belonged to the défendant. Fourth. ïhe said bill of 
indictment does not set out in hœo verba the check or paper charged to bave 
been taken." 

The court overruled said motion on each and ail the grounds, to 
which décision overruling the same on each and ail the grounds the 
défendant there and then excepted. 

The matters relied on in this court are (1) that the check mentioned 
in the indictraeht was a check drawn to order, and not indorsed, and 
therefore had no value ; (2) variance between the check described in the 
indictment and the one offered on the trial to prove the indictment; 
(3) that the indictment is insufificient beoause the offense of larceny is 
not fuUy and aptly charged. 

1. A référence to the statute shows that "any letter of crédit, note, 
bond, warrant, draft, bill, promissory note, covenant, contract, or 
agreement whatsoever, for or relating to the payment of money," or 
"any receipt, acquittance, or discharge of or from any debt," etc., 
may be the article stolen or taken out of a letter in violation of a 
statute. As a thing stolen or taken out of a letter in violation of 
a statute may hâve no value, it seems clear that in an indictment 
under the statute, if the thing within the statute be described, no 
value need be alleged, nor proved if alleged. The draft described in 
the indictment was an agreement relating to the payment of money, 
and within the statute. 

2. In the indictment there is noattempt to set out the check stolen 
and taken out of a letter in exact words and figures, but a substan- 
tive description of the check, to-wit, of the drawer, drawee, payée, 
amount, date, and number, is given. The check offered on the trial 
answers fully to the description in the indictment. A fuUer descrip- 
tion of the check might, perhaps, hâve been given by adding the in- 
dorsements thereon, it any there were; but it is conceded that it was 
not necessary to set out the check in hcec verba. It seems that a suf- 
ficient description was given to identify the check, to inform the ac- 
cused of what he was charged with stealing and taking, and to pro- 
teet the accused from being again put in jeopardy for the same tak- 
ing. 

3. The indictment being in the words of the statute, the question 
is whether those words of themselves fully, directly, and expressly, 
without uncertainty, or ambiguity, set forth ail the éléments neces- 
sary to eonstitute the offense intended to be punished. See U. S. v. 
Carll, 105 U. S. 611. The offense intended to be punished by the 
statute is the violation of the sanctity of the mails by one sworn to 
protect them, and it is to be eommitted by stealing or taking out of 
the mail any of the things described in the statute, aiming at an of- 
fense similar in character to, and having the ingrédients of, the com- 

v.27F.no.5— 29 



460 FEDERAL EEPOETEB. 

mon-law offense of larceny, True, it is an aggravated larceny, be- 
cause committed by bne in a place of trust, but still it is larceny. 
To constitute the offense of larceny, according to ail définitions, there 
must be at least a wrongful taking of the property of another, with a 
felonious intent. Neither of thèse éléments is found in the words of 
the statute. The thing to be stolen or taken eut, so far as the worda 
of the statute go, need not be the property of any one, nor is any in- 
tent, wrongful, fraudulent, felonious, or otherwise, referred to in the 
statute, unless it is to be found in the word "steal." The words of the 
statute, therefore, do not specifically set forth ail the éléments neces- 
sary to constitute the offense intended to be punished, and there- 
fore an indictment which merely follows the words of the statute is 
insufficient. See U. S. v. Carll, supra, and cases there cited. In the 
présent case, as the indictment does not lay the thing alleged to hâve 
been stolen as the property of any one, nor allège any wrongful in- 
tent, it is not good and sufi&cient. 

Prom this it follows that the judgment of the district court was er- 
roneous, and should be reversed, and a judgment to that effect will be 
entered. 



Globe Nail Co. ». Supebioe Nail Co. and others.* 

(Circuit Court, jff. B. IlUnois. March 33, 1886.) 

. Patents for Inventions — Construction of Claims. 

In view of the state of the prior art as disclosed by older patents, and of 
the patentee's acceptance of restricted claims after the rejection of broad 
ones, patent No. 93,355, of July 16, 1889, to T. H. Fuller, assignée of A. M. 
Polsev, for an improved manufacture of horse-nails, must be strictly con- 
strueà, and conflned to the making of nails by punching or cutting f rom hot- 
rolled ribbed bars of métal a headed blank, and the subséquent cold rolling, 
as an entire process. 

!. SaMB. 

This patent cannot be made to cover the process of the older art of hot 
rolling the blanks from rods, and flnishing the nails by cold rolling. 
:. Same. 

This patent may possibly be sustained when limited to the spécial process 
of producing blanks from a ribbed strip of métal, and flnishing them by cold 
rolling. 
:. Same — Inpbingement. 

This patent as thus construed not înfringed by defendant's method, which 

consisted in f orging blanks from hot rods, slightly rolling them while cold to 

straighten and smooth them, and then shearing them to give the shank the 

required taper. 

i. Same — Application— "What Consibered Date dp, when Substituted Spbc- 

IFICATION 18 FlI,ED. 

Where, in an application for a patent, a substituted spécification was flled, 
which was so dilierent from the original as to cover a différent invention, 
Tield, that the application must be considered as flled as of the date of such 
substituted spécification. 

'Edited by Charles C. Linthicum, Esq., of the Chicago bar. 
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«. Same— PoRBroN Patent. / 

For the purpose of determining .whether the term of a United States patent 
was limited by a foreigu patent for the same inyention, it was held that the 
date of an amendment which substituted, for the invention described in the 
original application, the invention covered by the patent as granted, must be 
taken aa the date of flling the application. 

Bill for injunction and accounting under letters patent No. 92,355, 
granted to T. H. Fuller, assignée of A. M. Poleey, July 16, 1869, for 
an "Improved Ma.nufacture of Nails." The patent describes the man- 
ner of inaking horseshoe-nails by first rolling from the end of a 
bar while hot a strip so as to fortn a rib or raised portion at one end, 
and the remainder of which was made thinner, and from the sides or 
edges of this ribbed strip the blanks for the nails were to be eut or 
punched off, whereby the rib or the strip formed the head, and the 
thinner portion the shank of the nail, which was to be finished by 
cold rolling the shanks. Défendants made horse-nails by forging their 
blanks upon the end of a hot rod or strip of métal, the form and 
length being given by rolling and swaging. The nails were then 
passed through a machine whereby they were slightly compressed or 
cold rolled, and were ûnished by means of shearing dies. The orig- 
inal application for this patent was filed August 27, 1866, and the 
claim was for "a nail having a eut head and drawn point, as a new 
article of manufacture." This application was rejected in November, 
1866, and laid dormant until June 23, 1869, when it was amended 
by striking ont ail but the signature of the inventor, and by insert- 
ing the présent spécification and claims, upon which the patent was 
granted July 16, 1869. The spécification and claim originally filed 
diSered materially from the spécification and claims on which the 
patent was granted. On the communication of Polsey, the inventor, 
an English patent was obtained in Deeember, 1866, for the same in 
vention covered by the United States patent. Défendants contended 
that Polsey's amendment of June 23, 1869, presented a dififerent in- 
vention from that specified in his application filed August 27, 1866, 
and that, therefore, in considering the question as to the effect of the 
English patent upon the United States patent, the application for the 
latter must be taken as filed June 23, 1869. The other défenses were 
that the patent was void for want of novelty, and that défendants did 
not infringe. 

Thomas H. Pease, George L. Roberts, and William M. Richardson, 
for complainant. 

Offield, Towle é Phelps, for défendants. 

Blodgett, J. This is a suit for an injunction and accounting bj 
reason of the alleged infringement of letters patent No. 92,355, granted 
to T. H. Fuller, assignée of A. M. Polsey, on the sixteenth day of 
July, 1869, for "An Improved Manufacture of Nails." 

In the spécifications of the patent the inventor says : 
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"Thîs invention consista in a metallic nail, as a new article of manufacture, 
in wtiich the iiead is left in tliat condition of softness produced by liot-work- 
ing a plate or strip of métal, and in that condition of form whicli results from 
the combined opération of hot working or rolling said plate and of punching 
or cutting a blank theref rom, while the shaiik is left in that condition of hard- 
ness, smoothness, and freedom from scale and rigidity wliich is produced by 
rolling the eut shank, substantially throughout, while cold, from the junction 
of the shank with the head to the point; such nails being superior for use 
witli the shoes and hoofs of animais to any others ever before produced, in 
that the whole shank or body of the nail is hardened in a constantly increas- 
ing ratio from the liead to the point; the rigidity of the nail, however, remain- 
ing nearly uniform throughout the shank, because the cross-section of the 
nail beyond the head is diminished in area about as the hardness and density 
of the métal are increased by cold rolling." 

The mode of manufacture by which the nails covered by this pat- 
ent are to be produced is to, first, roll from the end of a bar while 
hot a strip so as to form a rib or raised portion at one end, and the 
remainder of which is made much thinner, and from the sides or 
edges of this ribbed strip the blanks for the nails are to be eut or 
punebed off, whereby the rib of the strip forma the head, and the 
thinner portion forms the shank, of the nail, and then to finish the 
nail by cold rolling the shank. 

The claim of the patent is : 

"A nail made by punching or cutting from hot-rolled ribbed bars of métal 
a headed blank, substantially as described, and by elongating, hardening, 
and compressing the shanks of such blank by cold rolling from the head to 
the point, thereby giving to ail parts of the nail so produced the superior 
qualities specifled." 

The défenses are (1) that this patent had expired at the time this 
suit was commenced by reason of the expiration of an English pat- 
ent granted December 18, 1866, to Eobert Lake, on a communication 
from Polsey, the inventor of the patent in suit, whereby equity had 
no jurisdiction of the controversy; (2) that the patent is void for 
want of novelty; (3) that défendants do net infringe. 

With the view I take of the construction which must be given this 
patent, I shall only consider the question of infringement. The de- 
fendants make horse-nails by forging their blanks upon the end of a 
hot rod or strip of métal about the size of the head of a horse-nail. 
The head of the nail, and the gênerai form and length of the shank, 
are shaped from the hot rod by means of rollers and swages, the shank 
being drawn down substantially to its required length and thickness. 
It is then passed through a machine where one side of the shank is 
held against a smooth surface, while a roller presses the other side, 
whereby the métal is somewhat compressed while cold, and the re- 
quired curvature given to the shank, and the end pressed so as to' 
form a bevel. It is then carried to the shearing die, where the sur- 
plus iron upon the edges is eut away or sheared off, so as to give the 
shank the required taper. It was conceded upon the trial that the 
defendant's method of producing its blank is substantially like that 
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described by theDodge patents of 1859, which hâve ail expired; and 
it can only be contended that the défendants infringe the complain- 
ant's patent by the eomparatively slight cold roUing they give tho 
shanks of their nails in the finishing-machine. The claim of the pat- 
ent is for a nail made by punching or cutting the headed blank from 
a hot-rolled ribbed bar, and elongating, hardening, and compressing 
the shank by cold rolling from head to point. The Powler patent of 
June 5, 1866, issued a month before Polsey filed any application for 
the patent now in question, showed a process of forming blanks for 
horseshoe-nails by Lot rolling from rods, and finisbing and pointing 
them by cold rolling. The Whipple patent of 1864 also shows the 
production of horseshoe-nails by pressure from swages and dies when 
hot, and finisbing the shank by cold rolling. The Dodge machine 
used by the défendants provides for the production of blanks for horse- 
shoe-nails by rollers and swages from hot rods, which were afterwards 
finished by bammering or rolling while cold. The proof shows that 
in his first application for this patent Polsey claimed broadly a nail 
■with a eut head and a rolled shank. This application was rejected, 
and after more than two years' delay he was allowed to file a new 
spécification, and take the patent with its présent claim. 

With this condition of the art shown by the proof at the time of the 
Polsey invention, and his own act accepting a much narrower claim 
than that first applied for, I can hâve no doubt that the claim of this 
patent must be strictly construed, and confined to the making of nails 
by punching or cutting from hot-rolled ribbed bars of métal a headed 
blank, and the subséquent cold rolling, as an entire process; and 
the claim cannot be extended so as to include the process of the older 
art of hot rolling the blanks from rods, and iinishing by cold rolling. 
The process of nail making, as shown by the patent, consisted in 
slicing off, so to speak, from the side of a ribbed bar of métal the 
nail blanks, so that the blanks would contain the head fuUy shaped 
by hot rolling and cutting, and thé shank partly drawn out by hot 
rolling, and finisbing the shank by drawing it out or "elongating" it 
by cold rolling. As a spécial process for producing blanks by thus 
slicing or punching them from a ribbed strip of métal, the patent 
may possibly be sustained under the then condition of the art shown 
by the proof; but it certainly cannot be construed to cover the older 
method of rolling blanks from hot rods, and subsequently finisbing 
them by cold rolling or cold bammering, as shown in the Whipple, 
FOwler, Dodge, and several other machines exhibited in the proofs. 
The cold rolling which the défendants do upon the shanks of their 
nails in finisbing them is very slight, and only intended to straighten 
and smooth them, and does not, as the proof shows, elongate them, 
and is not intended to do so. I am therefore clearly of opinion 
that, with the strict construction which must be given to this pat- 
ent, the défendants do not infringe. 

In the case of Globe Nail Go. v. United States Horse-nail Go., 
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19 Fed. Eep. 819, heard before the learned jadge of the district of 
Massachusetts, the record of which bas been put into this case, the 
Yalidity of this patent is sustained; but the défendants in that case 
eut their blanks from a ribbed strip of métal substantially as called 
for by the patent, and therefore the infringement was olearly estab- 
lished, and that case bas no spécial bearing upon the questions in- 
volved in this. 

The proof shows that the original application was made by Polsey 
in July, 1866, with a broad claim for a "nail having a eut head and 
drawn point, as a new article of manufacture," and not limiting the 
process of manufacture to cold roUing the shank of the nail, but al- 
lowing it to be hot roUed, swaged, or hammered, although the appli- 
cant expressed a préférence for the cold rolling of the shank. This 
application was rejected in November, 1866, and laid dormant in the 
patent-office until June, 1869, when the spécification was amended 
by striking out ail but the signature, and inserting the spécification 
of the patent as it now stands. The spécifications of the présent 
patent are so différent from the original as to make what seems to 
me to be a new and différent patent from that described in the orig- 
inal application, and therefore, for ail the purposes of this patent, 
the application must be considered as filed June 23, 1869. In De- 
cember, 1866, the English patent to Lake, on the communication of 
Polsey, was obtained, and, as the life of this English patent limits the 
life of the American patent to 17 years from the date of the English 
patent, I think the life of this patent is limited to 17 years from De- 
cember, 1866; by which rule this patent bad expired before this suit 
was commenced, and therefore there was no jurisdiction in equity, 
even if the défendants bad infringed it during its life-time. 

This bill is therefore dismissed for want of equity. 



Globe Nail Co. v. Supbeior Nail Go.* 

(Oireuit Court, i\7: D. Minois. March 23, 1886.) 

Patents pob Inventions— Admissions in Answbb. 

In a suit for infringement of reisaued letters patent No. 6,207, granted De- 
cember 31, 1873, to the complainant, as assignée of S. B. Chase, for an im- 
provement in flnishing horseshoe-nails, the answer said that the défendant 
had "never felt disposed to contest said matter with the complainant, but 
chose rather to make suoh terms as were by said complainant made with the 
other companies, and pay for its royalty, rather than to hâve litigation, and 
proposes to do the same now, and has so offered to do with said complainant 
both before and after this suit was commenced. " Held, that with this admis- 
sion in the defendant's answer there could be but one decree, and that in fa- 
vor of complainant, sustaining the validity of the patent and flnding iafringe 
ment. 



'Edited by Charles G. Linthicum, Esq., of the Chicago bar. 
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In Equîty. 

Thomas H. Pease and Morse é Stone, for complainant. 

Offield de Towle, for défendant. 

Blodgett, J. This suit is brought for an injunctîon and accoant- 
ing by reason of the alleged infringment of reissued letters patent 
No. 5,207, granted December 31, 1872, to the Globe Nail Company, 
assignée of S. E. Chase, for an "Improvement in Finisbing Horse- 
shoe-nails," the original patent having been granted June 9, 1868. 
The patent covers a device for forming the point of horseshoe-naila 
by first beveling the point of the blank by rolling or pressing, and 
then shearing away the superfluous métal from the edges or aides of 
the blank, so as to' give the nail the required taper upon its sides, 
this shearing being done by a V-shaped cutting die, into which the 
nail is forced. 

The claim of the patent is : 

"(1) In flnishiiig nails for animais' shoes, the process of beveling tlie sraall 
end of each by spreading the métal by pressure, and then removing the su- 
perfluous métal by cutting or shearing, substantially as and for the purpose 
specifled. (2) ïhe procesa of curving the bodies of nails and beveling t'heir 
points by spreading the métal laterally, and af terwards forcing them through 
an open die to shear off the superfluous métal, substantially as and for t]he 
purpose specifled. " 

The process used by the défendant, as shown by the proof, is: 
They form a blank by a hot-rolling process from a rod. This blank is 
then taken to a finishing machine, where the nail receives a slight 
rolling, commencing near the head and gradually compressing it to- 
■wards the point, making the point hard, and, at the same time, form- 
ing upon the point of the blank a bevel by pressure. The nail is 
then held against a punch, and a V-shaped die advances and shears 
away the superfluous métal upon the edges of the blank so as to point 
the nail and give it the requisite taper. There can be no doubt, I 
think, that this process is substantially the process covered by the 
patent, and the défendants do not deny their infringement, nor do 
they deny the validity of the patent. The défendant in its answer 
says it "bas never felt disposed to contest said matter with the com- 
plainant, but chose rather to make such terms as 'were by said com- 
plainant made with the other companies, and pay for its royalty, 
rather than to bave litigation, and proposes to do the same now, and 
bas so offered to do with said complainant both before and after this 
suit was commenced." 

With this admission in the defendant's answer there can be but 
one decree, and that is in favor of complainant, sustaining the valid- 
ity of the patent and ûnding infringement. 
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MuLLBB ». EiiiiisoK and others.* 

{Oîrcuit Court, 8. D. New York. May 6, 1888.') 

'., Patents fok Inventions — Chains fos Bbacblets, Etc. 

Letters patent No. 287,564, of October 80, 1883, to Cari A. Muller, for an 
improvement in chains for bracelets and articles of jewelry, are void for want 
of patentable novelty. 

8. Same. 

An ornamental chaîn, composed of transverse hélices interwoven together, 
in the usual way, with the ends of the wires bent inwardly, se as to interlock, 
does not présent a patentable invention; as the idea of bending in rather than 
of soldering the ends or of closing the ends of the spirals was an idea which 
would naturally suggest itself to the worker in wire, and the bending was the 
ordinary work of the sbilled artisan. 

In Equity. 

Henry C. Andrews, for plaintiff. 

E. R. Mead, for défendants- 

Shipman, J. This is a bill in equity to restraîn the défendants 
from the infringement of letters patent No. 287,564, issned October 
30, 1883, to the complainant for an improvement in chains for brace- 
lets and articles of jewelry. The défendants took no proofs, and did 
not appear at the hearing. The spécification of the patent says 
that— 

"Cliains hâve been made of wire hélices intertwined or threaded together, 
ànd provided with end plates or caps, to which the ends of the wires are 
frtstened. Chains made in this manner are expensive, in conséquence of the 
cost of soldering, and with rolled plate the end pièces are more expensive 
than the wire, because it is more difflcult to make suoh end plates with the 
etitire surface of gold. In my iraproved chain tlie ends of the wire forming 
tlie Jielices are bent inwardly, and interlocked in such a manner as to pre- 
vent the hélices iintwisting or separating, and at the same time to form an 
ornamental edge along the flat chain. * * * I am aware that wire hél- 
ices hâve been screwed or interwoven together to form chains, annor, bed 
bottoms, and other articles, and that the end coils of the hélices hâve been 
elosed, to prevent one hélix unscrewing from the next. This is not adapted 
to chains for bracelets, because the edges of the chain cannot be made uni- 
form in appearance, and the ends of the wire kept within the edge, so as to 
avoid roughness. By bending the ends of the wires inwardly, as described, 
ranges of edge loops are formed, and the ends of the wires are entirely within 
the chain." 

The claim is as foUows : 

"The ornamental chain, composed of transverse hélices interwoven to- 
getlier, with the ends of the wires bent inwardly, so as to interlock, substan- 
tially as set forth." 

The improved method of manufacture commences after the spirals 
hâve been wound and interwoven together in the customary way. 
The first step is to clip the ends of the spirals evenly, by one trans- 

'Edited by Charles C. Linthiouin, Esq., of the Chicago bar. 
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verse eut, by a pair of shears. Then the end of eaoh spiral is eut by 
a pair of cutting pliers, to bring the ends in the right shape for bend- 
ing in. Ail the ends of the spirals are then bent. The edg& is fin- 
ished by pressing or flattening. The entire invention consists in 
bending inward the ends of the spiral. In this there is no inventive 
genius. The idea of bending in, rather than of soldering, the ends, 
or of closing the ends of the spirals, was an idea whioh would natu- 
rally suggest itself to the worker in wire, and did not partake of in- 
vention, and the steps by which the bending was accomplished were 
the ordinary work of the skilled artisan. Pearce v. Mulford, 102 U. 
S. 112; Hollister v. Benedict Manu/ 'g Co., 113 U. S. 59; S. C. 5 
Siap. et. Rep. 717. 
The bill is dismissed. 



Fbaim and another v. Sharon Valley Malléable & Gray Iron Oo. 

and others.* 

(Oi/reuit Oowrt D. Oonneeticut. May 14, 1886. 

PATBNTa FOH INVENTIONS— SCANDINAVIAN PADI.OCKS. 

Motion for preliminary injunction to restrain the alleged violation of re- 
issuHil letters patent No. 10,373, of January 16, 1888, to Fraim & Fraim, Scan- 
duiavian padlock, denied; the question of infringement of the flrst two claims 
not being clear, and there being much doubt whether the third claim can be 
sustained in its présent form. 

In Equity. 

Joseph C. Fraley, for plaintifif. 

Charles E. Mitchell, for défendant. 

SfflPMAN, J. This is a motion fora preliminary injunction agaînst 
the infringement of reissued letters patent No. 10,272, applied for 
June 28, 1882, and issued January 16, 1883, to the complainants, 
for an improvement in Scandinavian padloeks. The original patent 
was dated April 26, 1881. The objecta of the improvements were — 
"First, to steady the upper end of the key in the case while turning 
tumblers; and, second, to prevent the shifting of the tumblers from 
their places on the stationary plates." 

The inventor said, in explanation of the first part of his invention, 
in his affidavit in the présent case, as follows : 

"In the old style of lock it was not practicable to cast the seat or bearing 
for the end of the key in the shell itself, and the seat consequently had to be 
drilled in the shell of the lock at the bottom of a deep cavity which rendered 
it difflcult to strike the center, and support the drill properly while at work. 
Thus tnany shells were spoiled, and even when the drilling waa successfui 

'Editedby Charles C. Lînthicum, Esq., of the Chicago bar. 



458 



FEDEEAL EEPOBTEB. 



the cost of labor was considérable. To meet this, I devised the removable 
top plate, which forms the subject of the flrst ami second claims of the pat- 
ent, and which can readily be cast in its complète form, requires nodrilling, 
and must always drop accurately Into position." 

The improvement consisted in a stationary plate next to the inner 
top surface of the case, having a circular opening to receive the end 
of the key ; one face of the plate being flat, and the other concave. 
The concave aide is toward the top of the case, and thus the end of 
the key has a bearing in the plate instead of in the case. 
The single claim of the original patent was as follows : 
"The plate, E, wilh a circular opening, a, in the center, and having one 
face flat, and the other concave, in corabination with the case. A, having 
ribs, I, and the end, m, of the key, for the purpose of receiving and holding 
the key in place." 

The three claims of the reissue are as follows: 

"(1) The top plate, foi'niing the uppertumbler bearing, and provided with 
an opening arraiiged to form a bearing for the end of the key, substantially 
as and for the purpose set forth. 

"(2) A plate removably seciired in the upper portion of the lock-case, and 
provided with a central opening for the réception of the end of the key for 
the purpose of steadying the same; the lower face of the said plate being 
smooth, 80 as to form a bearing surface for the tnmbler situated below the 
same, while the upper face thereof is adapted to hâve a limited bearing 
against the inner top of the case, for the purpose set forth. 

"(3) ïhe combination, with the case and the séries of removable plates 
secured in a stationary manner within the case, — said stationary plates being 
provided with key-holes, and curved guides or flanges encircling the key-hoies, 
— of the rotary turablers provided with key-holes adapted to be turned to 
register with those in the stationary plates, and constructed to fit within the 
curved guides or (ianges on the latter, the staple, and a removable key, sub- 
stantially as set forth. " 

The top plate of the défendants' look has a central opening for the 
end of the key and is flat upon both sides. The top of the shell is 
provided with a raised arm, which keeps the center of the plate suf- 
ficiently far oiï from the shell to allow the end of the key to go freely 
through the hole. 

In the plaintitfs' lock the concavity is in the plate, while in the de- 
fendant's loek the concavity is cast upon the inside of the shell. The 
peculiarity of the complainants' lock, so far as the first two claims 
are concerned, is the concavity which enables the end of the key to 
hâve a bearing for flat plates, with holes for the réception of the key, 
existed in the Romer patent of 1879. The complainants insist that 
it is immaterial whether the plate is raised above the surface of the 
shell by means of its own concave face, or by means of a concavity 
which is caused by an arm or a ring cast upon the inaide of the shell. 
The défendants contend that, in view of the narrow character of the 
invention and of the original patent, the first and second claims of 
the reissue are to be construed to be for a concave plate in which the 
concavity is caused by the manner in which the plate is constructed, 
and cannot be for a plate so raised, by any means, above the surface 
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of the shell that the key shall bave a bearing în the hole in the plate. 

The défendants hâve no point of sufficient importance to compel a 
déniai of the motion for an injunction, so far as the firsttwo claims 
are concerned. The claim in the original application, which corrO' 
sponded with the third claim of the reissue, was erased and was aban- 
doned by the patentée, upon objection thereto by the patent office. 
There is therefore so much doubt whether the third claim can be sub- 
tained in its présent form that no injunction should be issued against 
its infringment. 

The complainants rely upon a décision of the circuit court for the 
Eastern district of Pennsylvania, in which the reissued patent waa 
sustained; but in that case the validity of the reissue, as a reissue, 
was not denied, and the infringing deviee was a copy of the complain- 
ants' lock. The two important questions in this case were not in- 
volved in the Pennsylvania case. 

The motion is denied. 



Mason V. Eevink and others.* 
{OîreuU Court, E. D. Louisiana. March 6, 1886.* 

1. Pii-OTS — Branch Pilots op the Port of New Orleaus. 

The Association of Branch Pilots of the port of New Orléans does not con- 
stitute what is known in Louisiana as a commercial partnership, in which 
the partners are liable to their creditors m soiido. 

2. S AME. 

Said association is not an insurer of the expérience, skill, Jndgment, or 
conduct of any of its members, and therefore, when witliout fault itself, it is 
not liable for the négligence, want of skill, or fault of any Branch Pilot, be- 
longing to the association, resulting in damage to any vessel that such pilot 
may undertake to pilot into the Mississippi river from the sea. 

3. Same. 

When a pilot, in piloting a vessel, has used his best skill and judgment, he 
is not liable for her loas, although the resuit shows that bis best judgment 
was wrong. 

Admiralty Appeal. 

0. B. Sansuin, for libelant and appellant. 

1. R. Beckwith, for défendants and appelleea. 

Paedee, J. This cause came on to be heard and was argued, and 
thereupon the court does find as the facts in the case as follows : 

(1) That the steam pilot-boat Underwriter was, on the nineteenth 
October, 1883, owned by John Ervine and other défendants named in 
the libel, with the exception of John Westerfield; that under the pro- 
visions of section 2707 of the Kevised Statutes of the State of Louisi- 

• Eeported by Joseph P. Hornor, Esq., of the New Orléans bar. 
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ana the Branoh Pilots of the Port of New Orléans were associated in 
one voluntary association, as authorized by said section, and as set 
forth in the articles of association, a copyof whioh is attached to the 
libel in the cause, marked "Exhibit A" and made part of thèse find- 
ings; that the owners ôf the steam pilot-boat Underwriter named in 
the libel, while members of the association did not conatitute the en- 
tire Association of Branch Pilots of the Port of New Orléans, there 
being Associated Branch Pilots not named in the libel, and who were 
not owners in the Underwriter; that the Association of Branch Pilota 
of the Port of New Orléans, Louisiana, as disclosed in the documents 
and proofs in the record is not a commercial firm under the laws of 
the State of Louisiana, and was not on the nineteenth October, 1883, 
or when this suit was brought. 

(2) That on the nineteenth day of October, 1883, the brig Helen 
H. Monroe, boiind on a voyage from Philadelphia to the port of New 
Orléans, laden with a cargo of coals, reached the offing at the mouth 
of the Mississippi river, and signaled for a pilot; that the Helen H. 
Monroe was of about 453.55 tons burden, and in rig a hermaphrodite 
brig; that she was heavily laden with coals, having only about one 
foot freeboard in the waist, having laden to about one foot of her 
decks at that point, and having about 11 feet depth of hold, and was 
drawing at the time 16|- feet; that at the time of signaling for a pilot 
the vessel was distant from the seaward mouth of the jetties about 
six or seven miles to southward and westward of the mouth of the 
jetties, with the wind blowing about southeast a wholesale breeze, — 
that is, a breeze that would carry ail her canvas. 

(3) That the jetties are constructed in what is known at the "South 
Pass of the Mississippi Eiver," and at the seaward end consist of 
two parallel artifieial works or embankments, extending from the 
land out seaward; that the original parallel embankments extending 
into the sea are located and constructed parallel, and about 1,000 
feet apart; that subséquent to the location and construction of the 
original jetty-banks the channel between the jetties was constricted 
by latéral wing-dams, nearly at right angles to the original jetty- 
wills, until the actual channel between the ends of the wing-dams is 
about 630 feet; that this was the condition and state of the wing- 
dams generally on the nineteenth day of October, 1883; that the ex- 
trême end of the jetties seaward had a curvature to the westward; 
that the length of the artifieial jetties, at the point where the east 
jettv commences, extends seaward about 11,000 feet; that the sea- 
ward end or entrance to the jetties is constricted and obstructed by 
a solid wing-dam, extending from the seaward end of the easterly 
jetty towards the center of the channel, and but a short distance above 
that is a wing-dam extending eastward from the west jetty, narrow- 
ing the entrance to about 630 feet; that seaward, and southerly from 
the mouth of the jetties, lying nearly in the line of the center of the 
channel of the jetties, is a mud lump or saud bar, having a variable 
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depth of water, sometimes as shallow as 11 feet, but averaging, ac- 
cording to the state of the water, to about 14 feet; that the afFeot of 
this obstruction, at that time, was to establish, by dividing the eur- 
rent, two channel-ways, through which vessels drawing 16 feet of 
water could pass, to enter or leave the jetties; that one of the chan- 
nels was known as the "Western Channel," passing to the westward 
of the middle obstruction, having at that time an average depth of 
twenty feet, an average width of from two to three hundred feet, 
and in a direction nearly in a Une with the direction of the channel 
within the jetty-walls; that the outer channel, commonly known as 
the "Eastern Channel," turns around the seaward end the eastern 
jetty, passing between that end of the jetty and the middle ground, 
lump, or shoal, and trending eastward, having an average depth at 
that time of about 36 feet; that the current between the jetty-walls 
and in the two sea-channels was, at that time, from three and a half 
to four miles an hour. 

(4) That when a vessel enters the jetties by the eastern channel, 
and passes her bow beyond the end of the lower wing-dam on the 
eastern side of the jetties, the downward current through the jetties 
strikes her starboard bow with full force, and in order to make the 
turu necessary to place the ship in the middle of the space between 
the wing-dams, and in the direction of the channel between the jet- 
ties, it is necessary that she should be under such eontrol, and so 
answer her helm with certainty, as to be able to make a quick turn 
and change of direction against the downward pressure of the cur- 
rent on her starboard bow, because, in case of failure to respond 
quickly to her helm, the vesoel is in danger of running across, and 
fitriking the artificial works or wing-dams of the western jetty, or of 
fiweeping back down, either on the middle ground, or on the westward 
bank of the western channel ; that from the constricted space within 
which the above maneuver bas to be made, it is extremely difScult to 
navigate a vessel propelled by saii, into the jetties through this eastern 
channel; that the western channel being more nearly in prolongation 
of the axis of the jetties, and its current being more nearly in the 
direction of the current between the jetties, présents less difiSculty 
for the navigation of a vessel propelled by sail, drawing less than the 
depth of water in the channel; that the pilot, John Nichols, was a 
compétent, skillful, and experienced pilot, and had a knowledge of 
thèse facts. 

(5) That when the brig Helen H. Monroe was sigbted, and her sig- 
nal for a pilot seen from the steam pilot-boat Underwriter, at that 
time cruising off the mouth of the jetties, she ran down to the brig, 
and the pilot John Nichols was put on board of the brig; that, as soon 
as he boarded the vessel, a signal flag was set for the services of a 
flteam tow-boat; that the vessel at that time being to the westward 
of the entrance of the western channel, and no steam tow-boat re- 
sponding to the signal, the said pilot, John Nichols, concluded to 
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enter the jetties by the western ohannel, — the posîtîon of the vessel, 
and the direction of the wind and the state of the weather leadiug him 
to that conclusion and judgment; that, to accomplish this end, the 
vessel being hove to when he boarded her, he eaused her to fill away, 
and stand on a north-easterly course until she had made easting 
enough to open fairly the western channel; that when she had 
reaehed that point, and had opened the channel, he eaused the ves- 
sel to be put on a course necessary to take her through the west- 
ern channel; that at this time, and while the vessel was on this 
course, the wind was fair, being abaft the beam, and the vessel had 
the foilowing canvas on: She was under reefed mainsail, middle 
staysail, lower topsail, upper topsail, (the upper topsail being split 
in the seam the whole depth of the sail.) She had two jibs on the 
boom, and a foretop-mast staysail. The pilot eaused the reef to be 
taken ont of the mainsail ; dropped the foretop-mast staysail; set the 
foretop-gallant-sail; this change of the forward sail being made on 
account of the non-serviceable character of the split upper foretop- 
sail. 

(6) That the brig was constructed with a house on deck, abaft the 
mainmast, extending nearly to the rail on each side, and about five 
feet high; the wheel was located abaft the house, which extended very 
nearly to the stern, leaving a small space for the steering gear; that 
forward was another house constructed on the deck, used as a fore- 

castle and galley, higher than the after-house, and about 

feet high ; that in order to cond the vessel and keep the shore ranges, 
the pilot was compelled to stand on the top of the after-house, and 
get and keep his shore ranges by looking through under the leech of 
the foresail, and was unable to perform his duty and personally in- 
spect the action of the men at the wheel, the wheel being behind 
him. 

(7) That as soon as the pilot had put the vessel on the proper 
course to pass up through the western channel, he discovered that 
the vessel steered badly, and did not respond to the helm ordered, 
"whereupon he complained to the master of the bad steering, and the 
master himself went aft, and joined the man at the wheel, there be- 
ing but one man at the wheel before that time; that after the master 
went to the wheel there was no improvement in the steering of the 
vessel, the vessel continuing to fall ofï too much to the westward. 
The master then stated to the pilot that the vessel steered badly be- 
caiîse she had too much canvas on, and that the mainsail should be 
taken off ; and, the vessel still falling off to the westward, the pilot 
took off the mainsail, and alrnost immediately the brig grounded on 
the western side of the western channel, about 400 feet to the sea- 
ward, and southward of the seaward end of the western jetty. 

(8) That if the vessel had responded to her helm as ordered by the 
pilot she would not hâve grounded on the western side of the chan- 
nel. 
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(9) That when the vessel struck the ground she lost her way, and 
became fast ; that the steam pilot-boat Jennie Wilson, belonging to 
the entire pilot association, ran down to her, and attempted to pull 
her oS, but failed. 

(10) That, after the vessel struck, the wind (continuing from east 
to south-east) increased somewhat in violence, sufficient to cause 
combing and breakers on the western bank of the western channel, 
where the vessel lay, and the waves broke over the vessel's decks. 

(11) That, shortly after the vessel struck, the master orderedoff a 
portion of the fore-hateh, and shortly afterwards left the vessel; that 
the master's reason, as assigned by him, for opening the fore-hatch, 
was an alleged appréhension on his part that the vessel might open 
her seams, take in water, and by the compression of the air burst her 
decks; that the resuit of opening the fore-hatch was that the sea 
breaking over the vessel ran over the combing of the hatch into the 
hold, and filled the vessel with water. 

(12) That while the master left the vessel, shortly after she struck, 
the pilot John Nichols remained on board ail night, and that before 
morning the vessel was fuU of water, and the vessel became a total 
wreck. 

(13) That no pilotage dues for piloting the brig were ever coUected 
or distributed to the pilots' association, and that the défendant John 
Ervine received no manner of benefit from the pilotage of the Helen 
H. Monroe. 

(14) That in his attempt to pilot the brig into the port of New Or- 
léans, the said pilot, John Nichols, exercised his best judgment, skill, 
and discrétion in directing and piloting the vessel, and that the said 
vessel went aground, and the said vessel and cargo became a total 
wreck, by reason of the narrow channel of the jetties, the rapidity of 
the current therein, the fault of the vessel innotanswering her helm, 
combined with the exercise of mistaken judgment of the pilot John 
Nichols in allowing the mainsail to be lowered, and to that extent 
the said vessel and cargo became a total wreck by a péril of the sea. 

(15) That the master was part owner of the said brig, and that hia 
interests in the freight money and cargo were insured, and the said 
brig and cargo were insured for the owners, and ail the said Insurance 
bas been paid by the insurers as a total loss by a péril of the sea. 

(1()> That the value of the said brig was $12,000, the freight was 
worth $2,200, and the cargo was worth $2,500. 

And the court does find as conclusions of law, as foUows : 

(1) That the said Association of Branch Pilots did not and does 
not constitute what is known in Louisiana as a commercial partner- 
ship, in which the partners are liable in solido. 

(2) That the said association is not an insurer of the expérience, 
skill, judgment, or conduct of any of its members, and therefore, when 
without fault itself , it is not liable for the négligence, want of skill, or 
f aults of any Branch Pilot belonging to the association, resulting in 
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damage to any vessel that Buch pilot may undertake to pilot înto the 
Mississippi river from the sea. 

(3) That said John Nichols, having, in piloting the said brig, used 
his beat skill and judgment, is not liable for the loss of the said brig 
and cargo, although the resuit shows that his best judgmeût was 
wrong. 

(4) That the libel ought to be dismissed. 



The James T. Easton.' 

The Ambrioak Eaglb. 

DoTY V. The James T. Easton and anotber. 

{District Oov/rl, 8. D. Nem York. April 23, 1886.) 

Collision— TuGS and Tows— Hblplbss Situation — Unwarrantbd Supposition 
BY Pilot— HiGH Wind. 

While the tug Easton lay about 400 feet off Pier 3, East river, between two 
canal-boatB, which she was about to take in tow, but which were not yet 
fastened to her, the tug American Eagle came around the Battery, and her 
pilot, seeing the position of the Easton, supposed that she was about to move 
ahead, and consequently did not check his speed till his tow collided with 
libelant's boat, on the starboard side of the Easton. The Eagle's angines 
were reversed, but the high wind prevailing at the time drove her tow again 
upon libelant's boat, whereby the latter was sunk. Held, that the collision 
was due to the inattention and fault of tTie pilot of the Eagle in not keeping 
out of the way of the Easton, and the unwarrantable supposition that the 
Easton was ready to move on; also, that the Easton was in no fault, as she 
was where she had a right to be, and was pursuing the customary course, and 
because her situation rendered her practically helplesa. 

In Admiralty. 

T. C. Campbell, for libelant. 

Owen <& Gniy, for the James T. Easton. 

Carpenter é Mosher, for the American Eagle. 

Bbown, J. Between 6 and 7 o'clock on the morning of the twenty- 
iifth of October, 1884, the steam-tug James T. Easton took two eanal- 
boats from the end of Pier 3, East river, outinto the stream, for the 
purpose of towing them to Newtown creek. The tide was slack at 
the last of the ebb; and the tug, having in the customary manner 
first backed out with the boats, until about 400 feet from the end of 
the pier, as I find from the proofs, there stopped, and turned the 
boats around so as to head towards the Brooklyn shore. She then 
went in between the two, in order to fasten the libelant's boat upon 
her starboard side and the other upon her port side. While in this 

'Reported by Edward G. Benedict, Esq., of the New York bar. 
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position, and engaged in making the Unes fast, and before the fastbzi' 
ings were so far completed that the tug could move with safety, the 
steam-tug American Eagle came eut of the North river around the 
Battery with four barges in tow, in two tiers of two each, upon a 
hawser of 70 fathoms length, bound for Pier 4, East river. After 
rounding the Battery the tug's engines were checked so as to shorten 
the hawser, as usual, preparatory to landing at Pier 4. The wind was 
strong from the soutb-west. The pilot, seeing the Easton between 
the two boats of her tow, supposed that the Easton was ready to move 
on; and, believing that she would get out of the way, kept on his 
course direotly towards the Easton until the Eagle struck the libel- 
ant's boat about mid-ships. Little damage was done by this first 
blow. The Eagle's engines were reversed full speed, but the wind 
was so high that, though she backed against the barges with her full 
power, she was unable to check the momentum of the barges, and the 
tug was forced by them upon the libelant's boat a second time, doing 
her so mueh damage by the last blow that she sunk, and became a 
wreck not worth repairing. 

Upon the above facts the fault of the Eagle appears plain. The 
force of the wind, and its natural effect upon the barges, were known 
to the pilot, and he was bound to guard against them. The Ray- 
mond, 26 Fed. Piep. 281. The Easton was in the usuai place of mak- 
ing up tows. She was pursuing the usual methods. She was in full 
view. The pilot of the Eagle understood perfectly that she was tak- 
ing on her tow, and designing to go up the East river. But his sup- 
position that she was ready to move on, and would do so before he 
should reach her, had nothing in the circumstances to justify it. The 
Easton had done nothing to mislead him, or to induce that supposi- 
tion. She was lying substantially at rest. There was nothing to 
prevent the Eagle from stopping earlier, and waiting astern of the 
Easton until she should go on ; or, if the pilot of the Eagle preferred 
to go ahead, there was nothing to prevent his going upon the outside 
of the Easton, and crossing her bows upon the proper signal, if there 
did not seem to be sufficient room to go on the inside of her. There 
were no other vessels in the way. 

Upon the libelant's évidence, which disinterested witnesses con- 
fîrm, I am satisfied that there was a space of fully 300 feet clear of 
water available to the Eagle between the Easton's tow and the piers ; 
and that this was abundant room for the Eagle to go inside of the 
Easton, even in the strong wind that prevailed, if she had made timely 
préparations for doing so. The pilot of the Eagle testifies that he 
rounded the Battery some 600 yards from the shore. He had abun- 
dant time and space to make proper préparations in season to go in- 
side of the Easton, directly to his destination at Pier 4. His testi- 
mony indicates, however, that he did not notice the Easton until off 
the ferry slip. This was tardy, and shows an insufficient lookout. 
He then hailed the Easton two or three times to go ahead; but as 
v.27F.no.5— SO 
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the Unes were not yet fastened the Easton could not move. The 
fault of the Eagle clearly was inattention to the Easton in time, and 
the unwarranted supposition that she was ready to move, and get ont 
of the way. 

2. I do not think the Easton can be charged with fault. As I hâve 
said, she was substantially at rest. She was as helpless as a vessel 
at anchor, as she could not move without endangering her tow, which 
was only partly fastened. She was in no fault in making up her 
tow in the customary place, and in the usual manner. AU the dé- 
tails of this procesB were familiar to the pilot of the Eagle. She 
was far enough away from the end of the pier to allow reasonably 
sufScient room for any boats having occasion to go inside of her to 
do 80 without danger. She was not, therefore, an unlawful obstruc- 
tion to navigation, nor did she interfère with the customary use of 
that part of the river which is devoted by law to the use of tugs and 
tows. She had a right to do precisely what she was doing; and, as 
she was helpless for the time being, the whole duty of keeping out 
of the way devolved on the Eagle. Being in full view of ail approach- 
ing vessels, and at a sufficient distance to enable them to keep away 
from her while getting her tow in readiness to move, her pilot had 
no reason to suppose the Eagle would not go on one side or the other 
of him. When he saw the Eagle coming towards him, and not 
3hanging her course, he hailed her to keep off. There was nothing 
that he could do more, since he could not safely move forward or 
back. There is no grouud for holdmg the Easton in fault. Being 
at rest, it was not her duty to signal with her whistle to the other 
tug. If she had done so, by giving either one blast or two blasts, 
when she was unable to move, she would thereby bave misled the 
Eagle ; because such a signal would be telling her, in effect, that the 
Easton was going to move either to starboard or to port, whereas she 
could not do either. If any signais were to be given, it was for the 
Eagle, as the vessel in motion and in command of herself, to give the 
signal; and no signais were given. The most appropriate answer to 
any signal from the Eagle would hâve been several short blasts, to 
indicate danger. In the case of The Stinnyside, 91 U. S. 208, the 
circumstances were wholly différent. The steamer was not at rest, 
but drifting at the rate of a mile and a half an hour in the night-time, 
with her helm lashed down; nor was she incumbered by a tow, so as 
to prevent her moving. 

3. The libelant's boat had been long in use, and there is considér- 
able conflict as to her value and soundness. Upon the best judgment 
I can form upon this point I think she was worth about |400, for 
which sum, and costs, the libelant may take a decree against the 
American Eagle, unless a référence be desired. As against the Eas- 
ton, the libel should be dismissed; but as its answer presented claims 
which were not sustained, the dismissal in her case must be without 
costs. 
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Thb Silioa ». The Lobd Worden and another.* 

The Lord Worden v. The Silioa and another. 

{District Court, B. D. Pennsvlvania. March 33, 1886.) 

Collision — NegiiIgbncb— Damages, 

Where a vessel in the tow of a tug runs into another vessel, partlj through 
the négligence of the tug and partly through the improper position of tno 
vesseï Tun into, Tield, that damages and costs could be recovered against both. 

^ In Admiralty. 

Charles Gibbons, for the Silica. 
Henry R. Edmunds, for the Lord Worden. 
Alfred Driver and /. Warren Coalston, for the Profector. 

Butler, J. àb is usual in collision cases, we hâve hère a great 
mass of conflicting testimony. The statements of witnesses from the 
respective vessels are contradictory and irreconcilable, to suoh extent 
as to make a satisfactory conclusion difficult of attainment from this 
testimony alone. Fortunateiy the case does not rest on this testi- 
mony. There are several well established facts, about which little if 
any controversy exists, that furnish a reasonably safe guide to the 
truth. 

Immediately after the collision the Lord Worden was lying on the 
range of lights. Attention was called to this fact at the time, and it 
was observed by ail présent. It is testified to, substantially, by the 
Lord Worden's witnesses. Unless, therefore, the Silica's blow changea 
her location, she was there when struek. That the blow did not 
change her location, is showu by the answers of the assessors. That 
it would not, must, I think, hâve been inferred in the absence of this 
testimony. The relative weight of the vessels, and the character and 
position of the blow, seem to forbid any other inference. The con- 
clusion that the Lord Worden was lying, substantially, on the range 
of lights is therefore, not only reasonable, but unavoidable. That 
this was a fault is equally clear. She had no occasion to lie there. 
As the assessors state, and the chart shows, she could hâve anchored 
eisewhere, with safety. Her anchorage there, directly on the track 
of navigation, after night, was a plain violation of law and duty; 
and this fault contributed immediately to the disaster. It is not 
important, in this respect, that the tow might hâve passed safely by 
the exercise of such care as the occasion required. But for the 
ship's fault, the disaster would not hâve occurred, — would hâve been 
virtually impossible. Had she been anchored to one side, as she 
should, no danger would hâve been encountered, for the tow was 
moving, virtually, on the range. 

«Reported by C. B. Taylor, Esq.,' of the Pliiladelphia bar. 
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Was the tug also in fault ? Whether the Lord Worden's lights 
were up, and of usual brightness, need not be considered. Without 
lights she could probably bave been seen a mile away. She was seen, 
as is admitted, in ample time lo avoid collision. That the tug did not 
change her course immediately on coming within view is clear. That 
she was running directly for the ship, or virtually so, is manifest from 
the fact that she changed her course five points, 56 degrees, — an ex- 
tent of variation wholly unnecessary, and improper, if lier original 
course was to one side of the ship. That she negligently continued 
the original course until within dangerous proximity, is equally man- 
ifest from the fact that her change when made was as abrupt and 
great as possible, — the turn as nearly at right angles as she could 
make it. The first order to her wheelsman and tow, was "hard a-star- 
board." Nothing but the présence of actual danger would hâve jus- 
tified, or even suggested, such an order. The weight of the direct tes- 
timony is to the same effeet, — that the order was given when near the 
ship. The change, moderatein extent, should bave been made higher 
up, — immediately on discovering the obstruction. The character 
of the tow, — its make-up, — though not unusual or improper, was 
such as to render it difficult of control, (especially on an ebb tide,) re- 
quiring unusual care in an obstructed channel. The tug should there- 
fore hâve proceeded with caution, on discovering the ship in her way. 
Instead, she neither slackened her speed nor changed her course un- 
til so near that danger was manifest, when, in apparent alarm, she 
put her wheel hard down, — sheering as nearly square off as possible, 
— swinging her tow in the direction of the ship, where its momentum 
must carry it nearer. 

It looks as if the tug ran down as she did, to speak the ship, — possi- 
bly with a view to f urther employment, That she did approach near 
enough to do so, and did speak her, is clear; and the answer received 
though irrelevant to the question, is very significant: "Keep off; 
keep off." Up to this moment she had held her course, and was 
then so near as to alarm the lookout, who gave this warning. As if 
appreciating the danger, she then immediately sheered to the full ex- 
tent of her capacity. The tug was therefore also in fault. 

Was the Silica in fault? If Ludwig Dorsch, her wheelsman, is 
believed, she was. He says he put the wheel to port, thus sheering 
towards the ship. Whether this would be a material fault, if it ex- 
ïsted, in view of the situation and the answer of the assessors, need 
not be considered. I do not believe him. The character of the man ; 
his act of running off with his employer's money in his pocket; the 
peculiar circumstances under which he was brought back, and his 
testimony obtained, — forbid that any weight should be attached to 
what he bas said. He is not corroborated, It is true that one or 
two witnesses say the Silica seemed to sheer westward ; but, as the 
assessors and Capt. Shackford and Lieut. Wykoff state, she would 
appear to do this momentarily, under the influence of her hawser, 
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even wîth her wheel to starboard. As the Gulnare's stem swung 
westward in coming around, in obédience toher helm, she wouldnec- 
essarily give the Silica's head the appearance, at least, of turning in 
that direction. It may be said the Silica was in fault for employing 
such a man as Dorsch. He appears, however, to hâve been reason- 
ably compétent for his duty, and to hâve discharged it properly down 
to this point. 

Aside from this man's testimony, I find no évidence of fault in the 
Silica. It was her duty to keep off the ship if she could. I believe, 
however, she could not. Following in the wake of the Gulnare, with 
the ship directly ahead, or virtually so, she could not see it until the 
Gulnare sheered. I am not unmindful of the testimony that the ship 
was seen slightly ofif the starboard bow of the vessel ahead. So much 
dépends, however, in this respect, on the place where the observer 
stood, and upon the heading of the vessel at the moment, that this 
testimony is not entitled to much weight. "Slightly off the star- 
board bow" siguifies very little. As already stated, the abrupt and 
remarkable departure from her course, by the tug, leaves no doubt 
that the ship was nearly, if not quite, directly ahead, and very close. 
Seeing the Gulnare sheer, it was her dùty to follow gradually, taking 
care not to interfère with the movements of that vessel. Pursuing this 
-course, — the only one allowable, — the collision seems to hâve been 
inévitable. The abrupt sheer of the tug so near the ship would nee- 
essarily swing the tow around across the channel, and before the 
Silica could be straightened up and pulled off by her hawsers, the 
momentum would carry her so far down as to render escape im- 
practicable. The testimony shows that the Gulnare passed the 
ship much doser than the tug. The cause which thus carried the 
former doser than the tug, would operate, even in a greater degree, 
against the Silica, as the assessors state. She, it seems probable, 
would pass at least as much doser to the ship than the Gulnare, as 
the latter did than the tug. 

The effect of sheering as the tug did ; the duty of the vessels in tow, 
under the circumstances; the influence of the hawsers; the manner 
in which the vessels would come around; and the probable consé- 
quences, — are so fuUy and intelligently explained by the expert testi- 
mony of Capt. Shackford and Lieut. Wykoff, of the United States 
navy, and particularly by the latter, at pages 90 and 101-104 of 
the Silica's évidence, and by the answers of the assessors attached 
hereto, that I désire to call especial attention to this testimony and 
ihe answers. 

A decree will be entered accordingly. 
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The Batbn.* 
(Diêtriet Cmtrt, B. Maêsaehvsetts. April 19, 1886.) 

SAiCVAGE— TOWAGE— PkIOR CONTRACT— ASSISTANCE KbNDEBED AT THE Request 

OF Salvob — Compensation — Costs. 

The brig R., while in distress, was assisted by a tug, the latter vessel agree- 
îng, for a flxed price, to take the former to her destination, and to furnish a 
second tug if necesaary. While engaged in to-wing the R. the tug' s hawser 

Î)arted, and a signal for assistance was made by the tug to a second tug, then 
ying in the vicmity. The dismantled condition of the R., and the présence 
of dangers of navigation, increased the necessity for assistance, but there was 
ample time and opportunity for the flrst tug to bave picked the R. up again 
without the help of the second. Held, that the service rendered by the sec- 
ond tug at the request of the first was that of ordinary towage, and that the 
proper compensation was the usual towage charge allowed hj the custom of 
the port to a tug when called upon to assist another in towing. Held, also, 
that the payment of a sufflcient sum having been offered (and declined) the 
claimants are entitled to costs. 

Libel for Salvage by the owner, master, and crew of the steam-tug 
William H. Clark against the brig Baven. 
G. T. Russell, for libelant. 
F. Cunningham and E. N. Hill, for claimants. 

Nelson, J. As the brig Eaven, of Machias, Maine, from Jamaica 
with a cargo of logwood, was approaching Boston harbor on the 
morning of January 16, 1886, in a violent gale of wind from the N. 
E., with tbick snow, she was obliged to come to anchor two miles 
east of Point Allerton. Finding that the brig was dragging her 
anchors, her master ordered the topmasts and yards to be eut away 
to keep her from drifting on shore. At 1 : 30 p. m., while lying in 
this position, the gale having broken, and the wind shifted to S. W., 
she was taken in tow by the tug John Markee, under a contract by 
which the tug undertook to tow her to Boston, dock her, furnish the 
services of another tug, if found necessary, and afterwards to return 
and get her anchors and chains, which, owing to the heavy sea, and 
the disabled condition of her windlass, she was obliged to slip; for 
which service the tug was to receive $200. Before reaching Boston 
Light the hawser parted twioe, but was made fast again each time 
without difSculty. When between Boston Light and Nash's Eocka 
the hawser parted a third time, and the master of the John Markee 
signaled to the William H. Clark, then lying in the vicinity looking 
for employment, for assistance. In answer to the signal the William 
H. Clark steamed up to the brig, threw her a heaving line, and a 
hawser was hauled on board the brig and made fast. The hawser 
of the John Markee was then again hauled on board, and made fast 
to the brig, and the two tugs together towed her to her dock in Bos- 
ton. For the assistance thus rendered the William H, Clark now 
claims salvage. 

iReported by Théodore M. Ettiiig, Esq., of the Philadelphîa bar. 
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I am unable to perceive in this anything more than ordînary tow- 
service, rendered at the request of the John Markee. The brig 
being without available sails or anehors, with the wreckage of her 
spars dragging at her side, wonld certainly hâve been in imminent 
danger of drifting on the rocks upon Light-house Island, if she had 
been alone, and had not already secured ail the assistance necessary 
for her safety. It is true the hawser of the John Markee had proved 
inadéquate to tow her in the rough sea against a strong ebb-tide. 
But it was of suffieient strength to hold her stationary, or to tow her 
•with the current, or across it in either direction, to a position of 
safety. The weather had cleared, and the wiud, though strong, 
had ceased to be in the least degree dangerous, The tug-boat York, 
the consort of the John Markee, was coming downthe harbor to belp 
her. The hawser of the John Markee parted at the hawse-hole, and 
was still of suffieient length for use. The only disputed fact in the 
case was with référence to the distance of the brig from the rocks at 
the time the William H. Clark took hold. Of course the estimâtes of 
the witnesses varied widely, some of them placing her on the north- 
erly side of the channel, close to Light-house Island, and others on 
the opposite side, near Nash's Eocks. The keeper of the light-house, 
a disinterested and intelligent witness, who saw the occurrence, tes- 
tified that the William H. Clark took hold about the middle of the 
channel. This would make the distance on the oblique course of the 
brig's drift considerably more than an eighth of a mile. 1 take his 
estimate as the correct one. This would give the John Markee am- 
ple time to corne to the resoue. It also appeared that the master 
of the William H. Clark claimed at the time only the usnal towage 
charge allowed by the custom of the port to a tug when called upon 
to assist another in towing a vessel. It should also be noted that 
it ia not pretended that the William H. Clark was exposed to any 
extraordinary péril, or to any risk but such as was incident to her 
every-day employment. My conclusion is that the services of the 
William H. Clark were towage, and not salvage, services. 

It appeared that the master of the Eaven offered to pay $80 for the 
services rendered, which was declined by the agent of the William H. 
Clark. The compensation offered was suffieient, and should hâve 
been accepted. A decree may be entered for that amount for the 
benefit of the owners of the tug, but the claimants of the brig are to re- 
cover their costs. Ordered accordingly. 
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Baege No. 6.* 

BiKCHALL ». Baege No. 6. 

{District Oourt, 8. D. Nm York. April 23, 1886.) 

Wharpagh — Heli. Gatk — Tow nr Sections — New York State Statutr — 
Laws op 1883, Ch. 410, S 798— "Uses oh Makes Fast to Whahf"— Liabil- 

ITY OF BOTH TUG AND TOW— DeMAND— DOUBLB RaTES. 

A law of New York, paased in 1882, (chapter 410, § 798,) provides that 
wharf âge may be collected " from every vessel that uses or makes fast to any 
pier, wharf, or bulk-head." within the city of New York. In 1883 libelant 
gave gênerai notice that wharf âge would be required. Af terwards, a tug hav- 
ing agreed to tow barge No. 6 for a lump sum, and having taken her with many 
others in tow, left her with others at libelant's wharf, between One Hundred 
and Thirty-ninth and One Hundred and Fortieth streets, East river, and the 
libelant claims wharfage. The barge-owner claimed that the tug-boat should 
pay the wharfage, since it was for the latter'a convenience that the barge was 
left at the bulk-head. Ithas longbeen the practice for tugs taking large tows 
through Hell Qate to divide them into sections, and, takmg one section at a 
time through the Gâte, to leave the rest at the libelant's wharf till they are 
successively taken through. Held that, under such circumstances, the tug 
"uses" the wharf, in the sensé of the statute, and is liable; but that the barge 
is "made fast" to it; and that wharfage may therefore be collected of either. 
Demand not being clearly proved, only single wharfage caa be collected.^ 

In Admiralty. 

T.G. dû G.N. Campbell, for libelant. 

Biddle é Ward, for respondent. 

Bbown, J. The libelant bas been for many years owner and pro- 
prietor of the bulk-head between One Hundred and Thirty-ninth and 
One Hundred and Fortieth streets, on the East river. This libel is 
filed to establish his right to coUect wharfage from barges and canal- 
boats that are left at his wharf, and made fast there by tugs, prepar- 
atory to towing them through Hell Gâte. It is not deemed prudent 
for tugs to attempt to take more than three or four beats at a time 
through Hell Gâte; but as many more than four are often taken in 
tow from the lower part of the city bound east into the Sound, it is 
necessary in such cases to take the fleet through Hell Gâte by sec- 
tions ; and tugs bave, for a long time, been in the habit of leaving a 
part of tlie fleet at Birehall's wharf, while they are taking the rest of 
the fleet by sections through Hell Gâte. By the state statute of 
July 1, 1882, relating to tbe city of New York, (chapter 410, § 798,) 
it is provided that "it shall be lawful to charge and receive wharfage 
at the following rates from every vessel that uses or mâkes fast to any 
pier, wharf, or bulk-head within said city," etc., "for every barge, 
50 cents per day; • * * every vessel to be liable for double 

•Reported by Edward G. Benediot, Esq., of the New York bar. 

'Eespecting wharfage see noteof Orlando F. Bump to The De Smet, 10 Ped. Rep. 489, 
aud Ouachita & Mississippi Biver Packet Co. T. Aiken, 16 Fed. Kep. è90, and note, 894- 
396. 
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■wharfage if she leaves without first paying tbe wbarfage due, after 
being demanded of tbe owner or consignée or person in charge of the 
vessel." 

Prior to the passage of the above statute no claim for wharfage had 
ever been made by the libelant. In 1883 the libelant gave notice that 
thereafter he should demand and claim the wharfage allowed by the 
above statute. There is no doubt that he is entitled to wharfage 
either from the tug, or from the beats that are fastened to the wharf. 
As between the tug and the tow each claims that the other shall pay 
it. The beats in tow hâve no control of their own navigation. The 
person in charge of each bas nothing to do in determining how many 
shall be taken in tow, or whether they shall be divided up in going 
through Hell Gâte; or, if divided, where any shall be left, or how se- 
cured, or how long they shall remain, or when they shall be taken 
away. The whole business of making up the tow, the numbers taken, 
and the mode of going through Hell Gâte, is solely in charge of the 
tug, and the tow is legally in the charge and possession of the tug. In 
the usual course of business each boat is taken at a fixed sum for the 
trip. Part of the boats may be left at the wharf until the others 
hâve gone through, while others may go through directly; and in re- 
spect to the latter no claim for wharfage can accrue. When towage 
is engaged no référence is made to any wharfage, and it is not known 
whether any claim for wharfage in respect to any particular boat 
will arise. The use of the wharf is for the convenience of the tug, 
and to enable her to take a larger fleet along with her on each side 
of Hell Gâte than she can take through that passage. The tug hav- 
ing the tow in charge, and being answerable for its safety, when she 
leaves a part of the tow at a wharf for her convenience, in my opinion, 
"makes use" of the wharf in the sensé of the statute. It is by the 
voluntary act of the tug, and not by any voluntary act of the tow, 
that the tow is made fast to the wharf. On the other hand, it is 
equally clear that the tow is "made fast" to the wharf, and has the 
use of it for the time being. The statute déclares that every vessel 
that either "uses or makes fast" shall be liableto pay wharfage. The 
wharfinger, therefore, has a right under the statute to look either to 
the tug or to the tow for his statutory compensation. He is noi 
bound to look to the tug alone. From the oiroumstanoes stated, it 
would seem that the tug is bound to indemnify the owner of the tow 
for the charges to which the tug, for her own convenience, has sub- 
jected a portion of the boats; but as the représentatives of the tug 
are not before me, this question is not passed upon. 

There is some doubt whether the explicit demand of wharfage was 
made in this instance from the person in charge of barge No. 6. The 
bills proved bave the names of the towing lines upon them, and the 
proof leaves the question of demand doubtful. Judgment is there- 
fore ordered for the libelant for the wharfage claimed at single ratejs 
only, with costs. 
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The Favobiti!.' 
Pbters, Master, etc., v. Hblleb and others. 
(District Court, E. D. Penmylmania. March 26, 1886.) 

DBsnmRAaB — Dblat vs. Unloading. 

Damages can be recovered for delay in unioading upon vcssels, where the 
cargo couldliave beendischargedmore quickly upon railroad cara. 

In Admiralty. 

Fugh, & Flanders, for libelant. 

Furth é Singer, for respondents. 

Butler, J. The libelant must be allowed two days. The déten- 
tion was unnecessary. The unloading might hâve been completed 
without interruption, if the respondent had been willing to receive it 
on cars, wbioh were at hand. He desired, however, to hâve a part of 
it on vesselB, and delayed the work on this account. Having sold 
the cargo, he desired to deliver it to the several purchasers imme- 
diately from the ship. FuUy two days' delay was caused in waiting 
for vessels, and in changing the unloading tackle back and forth from 
vessels to cars. For this delay the libelant must be compensated. A 
fair measure of computation is found in the charter-party. I do not 
find anything to sustain the allégation that the crew were ineffioient, 
and the unloading delayed on this account. 

A decree will be eutered for libelant. 



The E. h. Pray.» 

(Distnci Goivrt, E. D. New York. July S4, 1885.) 

Sale— Stoppage in Transitu— Assertion OB' Vendée' s Insolvenct— Non-Db- 
LiYBRY op Cargo— Bill op Ladino — Vendée' s Right op Action. 

A cargo of clay was aliipped by H. on board the schooner E. H. Pray, un- 
der a bill of lading providing for its dellvery to P. Before the delivery of 
the clay H. appeared, and, asserting the insolvency of the libelant, and the 
non-payment of the priée, ordered the master not to deliver the clay to P., 
which direction the master obeyed. P. thereupon broiight suit on the bill of 
lading against the vessel to recover damages fornon-delivery of cargo. llelÂ, 
that the assertion of the fact of insolvency by the vendor, made in good faith 
andbelieved by the master, coupledwith the fact that the goods had not been 
paid for or the priée secured, and the other fact that the stoppage was during 
the continuance of the tranaitua, justifled the master in delivering the cargo 
to the vendor, and gave the vendee no right of action against the vessel.* 

' Reported by 0. B. Taylor, Esq., of the Philadelphia bar. 

' Reported by E. D. & Wyllys Benedict, Esijs., of the New York bar. 

'See note at end of case. 
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In Admîralty. 

Jas. K. Hill, Wîng é Skoudy, for libelant, Samuel L. PewtresB. 

Benedict, Taft é Benedict, for claimant. 

Benedict, J. One Hayes, upon the order of the libelant, shipped 
on the schooner E. H. Pray a cargo of clay, for which the master of 
the schooner issued to Hayes a bill of lading in the ordinary form, 
providing for the transportation of the clay from Amboy to New 
Haven, and its delivery there to the libelant on the payment of freight. 
One oopy of this bill of lading, together with an invoiee of the clay, 
Hayes furnished to the libelant, who received the same. Upon the 
arrivai of the vessel at New Haven, and before the delivery of the 
clay, Hayes appeared, and asserting the insolvency of the libelant, 
and the non-payment of the pric"è of the clay, required the master of 
the vessel not to deliver the clay to the libelant, but to take it to New 
York. The master of the vessel obeyed the directions of Hayes, re- 
fused to deliver the clay to the libelant, and took it to New York. 
Whereupon the libelant sues the schooner upon the bill of lading to 
recover damages for the non-delivery of the cargo to him. 

Upon thèse facts the question is not whether Hayes, the veudor, 
as between himself and the vendee, could lawfuUy stop the clay in 
transitu; but whether, the clay having been stopped in transitu by 
Hayes, the libelant can recover on the bill of lading for non-delivery 
of the clay to him. Hère the direction to deliver the clay to the li- 
belant contained in the bill of lading was countermanded by the ship- 
per, and the goods stopped by him, before delivery to the vendee or 
negotiation of the bill of lading. Ât this time the price of the clay 
had not in factbeen paid, the transitus had not in fact been ended, 
and the insolvency of the vendee was asserted by. the vendor as the 
reason of exercising the right of stoppage in transitu, and believed by 
the master. Under such ciroumstances I do not think the risk of de- 
termining the question of the vendee's solvency can be cast upon the 
master of the ship. As it seems to me, the assertion of the fact of 
insolvency by the vendor, made in good faith and believed by the mas- 
ter of the ship, coupled with the facts that the goods had not been paid 
for nor the price secured, and the other fact that the stoppage was 
made during the continuance of the transitus, justified the master in 
delivering the cargo to Hayes, the shipper and vendor, in place of the 
libelant, and gave the libelant no right of action against the ship. 

In the case of The Tigress, Brown. & L. 45, it is said : 

"The vendor exercises his lùght of stoppage in transitu at his own péril; 
and it is incumbent upon the master to give efïeet to tliat right so soon as he 
is satisfied that it is the vendor who claims the goods, unless he (the hiaster) 
is aware of a légal defeasance of the vendor's claim." 

Hère Hayes was the vendor of the goods ; he had not been paid bj 
the libelant; there was no légal defeasance of the vendor's claim. 
and the vendor demanded the goods upon the ground of the insolv- 



476 IXDEBAX. BSFOBTEB. 

enoy of tho vendee. Thèse circumatancea justified the master în re- 
fusing to délirer the goods to the libelant, and coustitute a good 
défense to such an action as this. 

The libel is dismissed, and with costs. 

NOTE. 

The rÎRhtof stoppage in transitu exista until the goods are delivered to the buyer, oi 
possessibn, actual or constructive, is taken by hini. Hall v. Dimond, (N. H.) 3 Atl. 
Ëep. 423. 

The seizure of personal property, consigned to purchasers, by virtue of process against 
their goods, does not destroy the vendor's right of stoppage in transitu. Shernian y. 
Engee, (Wis.) 13 N. W. Rep. 241. 

The veudor's right of stoppage in transitu is not defeated by the arrivai of the goods 
at the place of destination, but is only terminated by the goods pasaing into the actual 
or conatnifitive possession ofthe vendee. Grève v. Duiiham, (lowa,) 14 N. W. Eep. 130. 

The right of stoppage in transUu may be assjrted by the vendor of goods at any tiine 
before their delivery to the vendee by the carrier. United States Wind Engine & Pump 
Co. V. Oliver, (Neb.) 21 N. W. Kep. 463. 

Where a wholesale merchant has sold goods to a retail dealer on six raontha' time, 
such merchant cannot claim the right to stop said goods in transit without showing that 
the parchaser is insolvent, and that the goods hâve not been delivered to him. Walsh 
V. Blakely, (Mont.) 9 Pac. Rep. 809. 

WUen goods are sold on the condition that titleshall not pass until theyare paid for, 
the vendor retains the right to stoppage in transitu, as against the vendee, or an innocent 
third persoii who purchases of the vendee before the arrivai of the bill of lading or the 
goods. Pattison v. Culton, 33 Ind. 240. 

A merchant may exercise the right of stoppage in transitu while goods remaia în the 
hands of the carrier. Calahan v. Baboock, 21 Ohio St. 281. 

Where a merchant sold goods which were levied on and seized under an exécution 
against the purchaser while they were in the hands of the carrier, and the freight charge» 
paid, it was held that the vendor's right of stoppage in transitu was not terminated by 
thelevy and seizure. Eucker v. Donovan, 13 Kan. 251. 

The seller of gooda may stop them in transit on aocount ofthe purchaser's insolvency 
existing before, but not known to the seller until after, the sale. Loeb v. Peters, 63 
Ala. 243. 

It is said that the right of stoppage in transitu is lost if the purchaser has sold the 
goods, and indorsed the bill of lading to a Bubpurchaaer for value in good faith. St. 
Paul KoUer-Mill Co. v. Great Western Despatch Co., ante, 434; Loeb v. Peters, 63 Ala. 
243. See, also, Newhall v. Central l'ac. R. Co. 51 Cal. 345. 



The Bbbmuda.' 
{Biatrîel Court, E. D. New York. December 9, 1885.) 

Caeribb — Op Goods by Ship — Damagb to Cargo— Thept op Jbwblkt — Bill o» 
Lading — Exceptions — Concealmbnt op Value — Liabilitt. 

Libelant shipped on board the steam-ship Bermuda a trunk containing 
jewelry, unJer a bill of lading, in which the trunk was described as "marchan- 
dise, "which contained the clause "weight and contents unknown, " and a pro- 
vision that the carrier shouldnot be accountablefor jewelry contained in any 
package shipped under a bill of lading unless the value was therein expressed, 
and extra freight paid. Libelant did not inform the carrier that the trunk 
contained jewelry. The trunk was opened during the voyage by some person 
unknown, and part of the jewelry abstracted. Held, on suit brought against 
the steam-ship for the loss, that libelant could not recover. 

In Admiralty. 

•Eeported by R. D. & Wyllys Benediot, Esqs., ofthe New York bar. 
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Ullo, Ruehsamen dt Hubhe, for libelant. 
Butler, Stillman é Hubbard, for claimant. 

Bbnedict, J. The facts of this case are as follows ; The libelant, 
Isaac H. Pereira, shipped on board the steam-ship Bermuda, to be 
transported therein from New York to Trinidad, a small-sized trunk. 
The trunk was shipped as merchandise under a bill of lading taken, 
in which the trunk was described as "orie trunk merchandise," with- 
out any statement as to the value of the contents of the trunk; and 
which also contained a provision that the carrier was uot to be account- 
able for jewelry contained in any package or parcel shipped under a 
bill of lading unless the value thereof be therein expressed, and such 
extra freight as might be agreed on paid. The words "weight and 
contents unknown" were inserted in the bill of lading before signing. 
The trunk, when taken on board, was placed ina regular freight com- 
partment of the vessel, with other merchandise destined for Trinidad. 
In the course of the voyage the steamer stopped at varions points of 
the Windward islands, from St. Kitts down to Trinidad, and on reach- 
ing the latter port the trunk was found to hâve been opened, and the 
fact was then first disclosed that the trunk contained jewelry. For 
a part of the jewelry missing from the trunk this action is brought. 
How the trunli came to be open does not appear, nor is it shown that 
the breaking of the trunk was the resuit of the manner or the place of 
stowage. 

Upon thèse facts no recovery can be had. The case is différent 
from the case of Lebeau v. General S. Nav. Co,, L. K; 8 C. P. 88, 
cited by the libelant, because of the provision in the bill of lading 
respecting jewelry. By this bill of lading the contract was to safely 
carry and deliver the trunk with its contents for a certain freight, 
provided the contents were not jewelry. But as to any part of the 
contents consisting of jewelry there was no contract to carry and de- 
liver the same, owing to the omission to state the value of the jew- 
elry, and arrange for its freight as jewelry. Such is the légal effeôt 
of-a clause in the bill of lading like the one under considération. 
What responsibiîity would attach to the vessel if it had appeared that 
the openiug of the trunk and the purloining of its contents had been 
the resuit of any negleet on the part of the ship to bestow upon the 
trunk the care required for its safety as a trunk containing ordinary 
merchandise need not be eonsidered. The case contains no testi- 
mony from which to infer that the loss of the jewelry arose from the 
negleet of any précaution required to be taken in respect to a trunk 
of ordinary merchandise. Libel dismissed. 
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The Persévérance.* 

(Bistriet Court, E. D. New York. June 4, 1885.) 

Salvasb— FraH— Cahb op Property— Charges— Marshal's Costs, 

Where three tugs had been engaged in putting out a flre on a bark at a pier 
in New York harbor, and the value of tbe property saVed was reduced by 
the condition in which vesael and cargo were left after the flre was extin- 

fuished to $5,477.57, the sum of $2,100 was awarded as salvage to the tugs, — 
1,000 to the tug flrst atthe flre, and $800 and $300 to the other two, respect- 
ively, with costs to each. Marshal's costs were not flrst deducted, but the 
sum paid by tho ship agent in caring for and delivering the cargo was flrst 
deducted. 

In Admiralty. 

On the nineteenth of July, 1883, a fire broke out on a pier at Har- 
beck's stores, Brooklyn, at which the bark Persévérance was lying 
loaded with a cargo of jute. The ûre spread rapidly from the pier to 
several vessels lying near, among them the Persévérance, and one of 
them, the Lawrence Delap, was totally destroyed. The tugs Jack 
Jewett, Charm, and E. W. Burke came to the assistance of the Persé- 
vérance, and towed her out in the river, and allowed her to drift to- 
wards Governor's island, in the neighborhood of which she grounded, 
the tugs continuing to pump streams of water on her. She was fin- 
ally filled with water and the liâmes extinguished. The value of the 
vessel and cargo saved was some $40,000, but this was greatiy re- 
duced by expenses for storage and watching. The three tugs brought 
an action against the property saved for salvage compensation, and 
oÊfered testimony showing the relative value of their services. The 
Jack Jewett was the first of the three to arrive at the fire. 

Benedict, Taft é Benedict, for the tugs. 

Sidney Chubb, for claimants. 

Benedict, J. This is an action to recover salvage compensation for 
services rendered by the tug Jack Jewett, the tug Charm, and the tug 
E. W. Burke, in saving the bark Persévérance and her cargo from 
destruction by fire at her berth in the dock. There is no question but 
that the services rendered by the tugs saved the bark from the total 
destruction which actually befell ohe ship lying at the same pier. 
The value of the property saved was, however, greatiy reduced by 
the condition in which both vessel and cargo were left when the fire 
had been extinguished. The money realized from the sale of the 
property was further reduced by the method of sale adopted,in which 
ail the parties acquiesced, including the salvors. Thèse circum- 
stances reduce the compensation receivable by the salvors. The 
value of the property actually saved is always an élément of the cal- 
fiulation in a case of salvage. In this case I consider the value of 

' Reported by R. D. & Wyllys Benedict, Esq., of the New York bar. 
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the property saved to be $5,477.57. I do not dednct the marsharB 
coBts from the proceeda of sale. I do deduct $7,115.92 paid by the 
ship agent in caring for and delivering the cargo, and this, upon the 
ground that tho circumstanees created a charge to that amount upon 
the cargo in the hands of the salvors. To that extent, therefore, the 
property saved was reduced in value. The services rendered by the 
three tugs mentioned in efFecting this salvage, if compensated at the 
rate of ordinary towage, would make the compensation rather more 
than $1,800. Owing to the small amount of proceeds, they can re- 
cover but little more than this, meritorious as were their services. 

Looking at ail the circumstanees, I fix the salvage amount for the 
three tugs mentioned — the Jack Jewett, the Charm, and the E. W. 
Burke — at $2,100. This sum I apportion among thèse tugs as fol- 
lows : To the Jack Jewett, which was first at the fire, for her owners 
and crew, the sum of $1,000; to the Charm, for her owners and 
crew, the sum of $800 ; to the E. W. Burke, îqt her owners and 
crew, the sum of $300 ; and I further direct that the costs of the 
salvors be first paid out of the funds in the registry. If any further 
apportionment be required, it will be made on the application of the 
parties interested. 



The Aberdeen.' 
(Bîstriet Court, E. D. New York. December 7, 1885.) 

SAiiTAGE—DBRELicT— Services— Subséquent Abandonment. 

There can be no recovery for services rendered to a derelict, however mer- 
itorious the services may be, where the derelict la abandoned by the salvors 
before reaching a place of safety 

In Admiralty. 

Wilcox, Adams é Macklin, for libelants, Herman Smith and oth- 
ers. 

J. A. Bush, for claimant. 

Benedict, J. There can be no question as to the merit of the serv- 
ices rendered by the libelants in their effort to save the derelict pro- 
ceeded against in this action. But, meritorious as were the services 
in" question, I cannot reward them, for the reason that the derelict 
was abandoned by the libelants before reaching a place of safety. 
I find it impossible, upon the évidence, to consider the subséquent 
bringing the derelict into port by the pilot beat to be a continuation of 
services begun by the libelants. On the contrary, the proof is that 
the libelants, owing no doubt to the necessities of their own vessel, 
and the hardships that had been endured, terminated their connec- 

' Reporled by E. D. & Wyllys Benedict, Esqs,, of the New York bar. 
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tion with the derelict, and left to others the lalior and rîslc of bring- 
ing it to a port of safety. By se doing they lest the right to elaim 
compensation for what they had done. The libel ;must therefore be 
dismissed, but no costs are awarded against the libelants, and the at- 
tention of the underwriters is called to the meritorioua services dis- 
closed by the évidence to bave been rendered by the mate, and also 
to the fact that, when the master proposed to strip the derelict, the 
mate advised against it, with the resuit that great hardship was en- 
dured by him, accompanied with péril, in an effort to save property 
in which they were interested. 



The Feisia and The John N. Parker.* 

KiTOHiN V. The John N. Pabkeb. 

{District Court, E. B. Nm York. May 11, 1885.) 

Costs — roEEioN Commission — Evidence — Customaby Rate — Reasonablb 
Charge. 

In the absence of évidence to show the existence at the place of executing 
a commission of a customary rate of charges for commissioner's services, or 
for like services, proof that the sum actually paid the commissioner is a rea- 
sonable sum for like work at the place of payment is sufflcient to warrant the 
allowance of the item as a disbursement properly made to secure the exécu- 
tion of the commission. See S. C. 34 Fed. Rep. 495. 

In Admiralty. 

Jas. K. Hill, Wing d Shoudy, for libelants. 

Benedict, Taft é Benedict, for the John N. Parker. 

Benediot, J. In the absence of évidence showing the existence at 
the place of executing a commission to take testimony of a custom- 
ary rate of charges for services rendered by the commissioner in exe- 
cuting the commission, or for like services, I am of the opinion that 
proof of the fact that the sum actually paid the commissioner is a 
reasonable sum to pay for like work at the place of payment will 
warrant the allowance of the item as a disbursement properly made 
to secure the exécution of the commission. If the décision in the 
case of Sedgwick v. Grinnell, 10 Ben. 6, was intended to apply to a 
case where there is no proof of the existence at the place of executing 
the commission of a customary rate of charges for like services, I am 
unable to agrée with it. In this case the proof is, in my opinion, 
sufiûcient to justify the allowance of $130.25 as a proper disburse- 
ment to secure the exécution of the commission. 

'Reported by K. D. & Wyllys Benedict, Esqa., of the New York bar. 
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JossLYN V. Phillips.* 
{CHreuît Court, W. D. Michigan. Marcli, 1888.) 

Rbmovai 07 Cause— Costs—Attorney's Fbb ok Kemand— Act of 1875. 

Where a case is remanded to the state court on the ground that the circuit 
court has no jurisdiction, the court may allow auch attorney's fee as would 
ordinarily be allowed on the final disposition of the cause. 

Motion to Allow Attorney's Fee. 
Geo. F. Edwards, for plaintiff. 

Bbown, J. This case was remanded to the circuit court for the 
county of Berrien upon motion of the plaintiff. He now moves for 
the allowance of a reasonable attorney's fee under the fifth section 
of the act of March 3, 1875. Prior to this act the rule had been 
never to allow costs where a case was dismissed for want of juris- 
diction appearing upon the face of the record. It was considered 
that the court, having no jurisdiction of the case, could not even 
render a judgment for costs; but by the act of 1875 this rule is so far 
modified as to permit the court, in remanding a case, to "make such 
order as to costs as shall be just." The third section of the same act 
also requires a bond to be given for filing a transcript in the c:?ô'uit 
court, and for "paying ail costs that may be awarded by the said 
circuit court, if said court shall hold that the suit was wrongfuily 
or improperly removed thereto." Mansfield, etc., R. Co. v. Swan, 
111 U. S. 379, 386; S. G. 4 Sup. Ct. Eep. 510. This case, how- 
ever, throws no light upon ivhat costs the court is authorized to im- 
pose. The gênerai fee-bill makes no provision for an attorney's 
fee upon motions, and it has not been our practice to allow one, 
unless it could be imposed as a condition of granting the motion; 
as, for instance, in the case of applications for continuance. But 
as the clerk's fee for filing the transcript is the only other item of 
cost likely to arise in a removed case before the motion to remand 
is made, and as this is always paid by the party procuring the re- 
moval from the state court, it seems to us that the statute must 
hâve intended to permit the court to impose a reasonable attorney's 
fee as a compensation to the party for his services in procuring 
the remand. In ordinary cases, thèse wonld be the only costs to 
which the language of the act would attach, as the motion to re- 
mand is usually made before any further proceedings are taken in 
the circuit court. We think it compétent for the court to allow such 
a fee as is ordinarily awarded on the final disposition of a cause, viz., 
a docket fee of $20. 

*Keported by Kobertson Howard, Esq., of the St. Paul bar, 
v.27F.no.6— 31 
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WiNCHELL V. CoNEY and another. 

((Krcuit Court, D. Oonnecticut. May 11, 1886.) 

1. Bbmovai- of Cause — PAiLtmB to Enter Rbcokd in Time^Retentioiî or 
Case in State Coubt— Effect upon Rights of Petitionek and Advehsaby. 
Pending a suit in a state court to f oreclose a mortgage, the plaintiflE amended 
his complaint in order to reform the deed in technical particulars. One of 
tlie défendants thereupon flled his pétition to remove to the fédéral court 
upon the ground that. by force of the amenduient, a new and separable con- 
troversy had been added. The state court proceeded with the case, and the 
défendant did not enter the record in the fédéral court on the flrst day of the 
next term. The plaintiffi subsequently entered the record and moved to re- 
mand. Held, that the défendant had a sufl&cient excuse for not entering the 
record, and that the cause should not be remanded for that neglect. 

3. SaMB — SbPAEABLB CoNTKOVBBST — FoRBCLOStmB OF MORTOAGE— Rbfobma- 

TioN OF Deed. 

HM, that the prayer for a reformation of the deed was merely incidental 
to the main obj^ct of the complaint, viz.,' a foreclosure, and did not create a 
separable controversy within the meaning of the act of 1875, and that the 
plaintiffi's motion to remand should be granted. 

Motion to Eemand. 

John W. Alling, for motion. 

John H. Whiting, against motion. 

Shipman, J. This is a motion to remand the above-entitled cause 
to the state court. The facts are disclosed in the copy of the record 
which has been entered ia this court. After the cause had been re- 
manded to the state court upon the first pétition for removal, for the 
reason that the two défendants were necessary parties to the suit, 
(Coney v. Wmchell, 116 U. S. 227; S. G. 6 Sup. Ct. Eep. 366,) the 
state court, at its September term, 1885, which was the term next 
Bucceeding the one to which the suit was brought, took jurisdiction 
of the case, and proceeded with the trial thereof. A plea in abate- 
ment to the jurisdiction was overruled, and the argument of the de- 
fendants' demurrers was commenced. This argument showed that 
the défendants claimed, upon somewhat technical grounds, that the 
condition of the mortgage failed to state that the interest was payable 
annually, and that the mortgage did not show that the interest had 
become due. The notes were payable in five years from date, "with 
interest annually, at 6 per cent." The condition in the mortgage 
described the notes as bearing interest at 6 per cent, per annum, "and 
payable five years from date." 

The plaintifï, during the argument of the demurrer, moved to 
amend his complaint, which motion was allowed, and be thereupon, 
at said term, amended by inserting, in addition to the allégations 
and prayers of the complaint, allégations of a mutual mistake of the 
parties to the deed in the description in the condition of the interest 
clause of the notes wliich were intended to be secured, and a prayer 
for a reformation of the deed. The défendant Coney thereupon, at 
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saîd term, filed his second pétition for removal upon the ground thatj 
by force of said amendment, a new and separable controversy, which 
was whoUy between citizens of différent states, and oould be fuUy 
determined as between them, not before contained in said suit, had 
been added thereto, viz., a controversy as to the reformation of said 
mortgage deed as against the petitioner. The state court did not dé- 
cline to proceed further with the suit, but went on with it, and is 
still proceeding therewith. Coney did not enter a copy of the record 
in this court on the first day of the April term, A. D. 1886, which 
was the first term of this court after the September term, 1885, of 
the state court. Subsequently, upon contested motion to that effect, 
which was filed on the second day of the term, the plaintiff obtained 
leave to enter the transcript in this court; and, having entered it, 
now moves to remand the cause to the state court for divers reasons, 
one being that the défendant did not enter the record within the stat- 
utory time, and the other being that the cause was not and is not re- 
movable to this court. The défendant pleads upon divers grounds 
that the court ought not to take cognizance of the plaintiff's motion. 

When the party who pétitions for a removal from the state court 
neglects to enter the record in the circuit court in time, his adversary 
is permitted to go into the circuit court, and hâve the cause remanded 
on that account. The fact that the petitioning party was compelleà 
to remain in the state court, and there litigate his case, is a suffi- 
cient excuse for his not entering the record in this court upon the 
first day of the term. Railroad Co. v. Koontz, 104 U. S. 5. The 
cause sbould not be remanded for that mère neglect. 

But the fact that the petitioning party had such sufficient excuse, 
and that the case ought not to be remanded on that account, doea 
not prohibit this court from looldng into the record, and seeing 
whether it can take further jurisdiction of the cause, and whether i< 
was ever properly removable. The plaintiff, if a cause appears upon 
the face of the record not to be removable, is surely not bound to 
wait for an adjudication of that question until the défendant has 
taken out his writ of error or appeal from the state court, and the 
case is reached for trial in the suprême court at the end of two or 
three years from the date of the appeal. This court has now, from 
the fact that the transcript has been properly entered therein by a 
party entitled to enter it and to move to remand, power to inquire 
whether the suit "really and substantially involves a dispute or con- 
troversy properly within the jurisdiction" of this court, and, if it an- 
swers that question in the négative, to remand the cause to the 
court from which it was removed. Section 5, Act March 3, 1875. 

Upon the original complaint the complainant had but a single 
cause of action, and that his mortgage. Coney v. Winehell, gupra. 
After the légal contest had commenced by the argument of the de- 
murrers, the plaintiff, out of abundant caution, for the purpose of 
guardiug against a question made by the défendants, deemed it best 
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to ask for an amendaient of his complaînt, and by the amendment to 
ask for a reformation of the mortgage deed. This new issue was "in- 
cidental tothe main object" of the complaint, viz., a foreclosure; and 
the mortgage continued to be, as before, the single cause of action. 
If by the amendment the case could be said to be capable of division 
into two separate parts, — a reformation of the deed and a foreclosure 
of the mortgage, — such séparation was a theoretical, and not an act- 
ual, one ; for the real controversy was and is single,- — a foreclosure 
of the mortgage, — although, as a means and ancillary to thèse ends, 
technical rules might also require a reformatîon of the deed. The 
controversy was not a separable one within the construction which 
the suprême court has given to the second clause of the second sec- 
tion of the act of 1875, — a construction which is both reasonable and 
free from technicalities which would tend to embarrass litigants. 

It may be added that the suprême court of errors of this state, 
which has recently considered the question in the case, has decided 
that the condition of the deed was suificient; that there was an omis- 
sion, but no mistake ; and that there was no necessity for amendment ; 
and therefore that the complaint mayproperly be regarded as merely 
one for foreclosure of a mortgage ; and that the prayer for a reforma- 
tion of the deed is surplusage. 

A décision that there was no separable controversy when the sec- 
ond pétition was filed, renders unnecessary a discussion of the ques- 
tion whether, if the amendment did make such a controversy, the 
second pétition was brought within the statutory time. 

The motion to romand to the state court is granted, with costs to 
be taxed. 



Manhattan Beaoh Co. v. Harned and others. 
(Circuit Court, 8. B. New York. May 8, 1886.) 

1. COBPOKATIONS — CAPITAL StOCK — CbKTIFICATBS— BfFKCT. 

Certificates of stock, issued as évidence of the ownership of the shares, are 
the indida of title, and are treated as repreaenting the shares thernselyes. 

3. Same— AssiQNMENT OF Certificate — Rbsdlting Equitibs. 

Although the assignment of a certificate of stock can pass only the béné- 
ficiai interest of the assigner, the rights of the assignée will be protected at 
law and in equity as if he were the purchaser of the légal title to tangible 
property or negotiable paper. 
8. Samb— RiaHTS op Pubchaser op Stock— Reliancb 'upon Diligence of Cor- 
poration—Récitals IN Certificate— Fbaudulent Issue by Agent. 

The purchaser of stock has a right to rely upon the diligence of the cor- 
poration, and to put faith in the récitals contained in the certificate issued by 
its agents while acting within the gênerai soope of their powers, even though 
it afterwards appears that such certificate was issued through the négligence 
or malf easance of such agents. 

4. Samb — BoNA FiDE Pukchaser — Right to Certificate Issued trpON Sub- 

rbndkr op One Fhaudulently Issued by Agent. 

The complainant, through the fraud of an employé, issued a certificate of 
stock in due f orm reciting that G. was the owner of 100 shares. G. was not 
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a stockholder. Tie name of G. was simulated to a transfer of the certif- 
tcate. The défendants bought the certiflcate for value. Thereaf ter they pre- 
■ented it to the complainant, surrendered it, and received a new certiflcate. 
"Hiey were not notified of the fraud until the employé hàd absconded. Held, 
that défendants could not rely upon an estoppel upon the purchase of tke 
certiflcate because the issuing of the certiflcate by complainant was not the 
proximate cause of in jury. But when complainant issued the new certifl- 
cate to défendants without discovering and notifying défendants of the fraud 
until the forger had absconded, an estoppel arose, because défendants, in reli- 
ance on the conduct, was induced to omit taking proceedings to obtùu resti- 
tution. 

Alfred C. Chapin, for complainant. 

F. F. Marbury and John R. Dos Passas, for défendants. 

Wallaoe, J. This bill is filed by the complainant, a Connecticut 
corporation, to restrain the défendants from transferring, and to com- 
pel them to surrender to complainant, a certiflcate for 100 shares of 
the complainant's capital stock, which was delivered by complainant 
to défendants on or about the twelfth day of Pebruary, 188é. 

The following facts appear by the pleadings and proofs : In Octo- 
ber, 1883, certificates of stock, representing 80 per cent, of the whole 
capital stock of the complainant, had been issued and delivered by it 
to subscribers, the remaining 20 per cent., consisting of 10,000 shares, 
being still held by it. In that month one FuUerton, who was a clerk 
of the complainant, in-fraud of the corporation, filled ont a number 
of blank certificates, inserted in them the names of fictitious per- 
Bons, together with the proper récitals to show that they were holders 
of a specified number of shares of stock, presented the certificates to 
the proper officers of the complainant for their signatures, obtained 
their signatures, and subsequently negotiated the certificates with 
parties unknown, Among thèse certificates was one in which the 
name of Charles Gray had been inserted, with the récital that he was 
the owner of 100 shares of the capital stock of the corporation, trana- 
ferable on its books on surrender of the certificate. It was attested 
by the président and treasurer of the company, and was in ail respects 
regular in form. Upon its back was an assignment and power of at- 
toi^ey in blank authorizing the transfer of the shares. In February, 
1884, the défendants, who were members of the New York Stock Ex- 
change, bought in the usual way at the exchange 100 shares of the 
stock of the corporation, and the day after the purchase received a 
certificate from the vendors in accordance with the usages of the ex- 
change, and paid the purchase price. The certificate delivered to 
them was the one which had been fraudulently prepared and put out 
by Pullerton, containing the name of Gray. The name of Gray was 
written under the assignment and power of attorney on the back of 
the certificate, and the signature was authenticated by the signatures 
of the brokers of whom the défendants purchased the stock. The de- 
fendants accepted the certificate in reliance upon this authentica- 
tion as to the genaineness of Gray's signature. In order to hâve the 
stock transferred to themselves on the books of the complainant, the 
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défendants presented the certificate a day or so after they received it 
at the office of tbe complainant for surrender. It was received by 
the complainant's agents, who retained it for a day or two, trans- 
ferred the shares upon the books of the corporation to the défendants, 
and delivered to the défendants a new certifioate, which is the oue in 
controversy. About a month thereafter Fullerton absconded, and 
his fraudaient practices were discovered. Thereafter the ofEcers of 
the complainant notifled the défendants of the facts discovered, and 
demanded the return and surrender of the certifioate. This bill was 
filed early in May, 1884. 

The case turns upon the law of équitable estoppel. Shares of cor- 
porate stock are dealt with in the market like negotiable paper or chat- 
tels; and the certificates issued as évidence of the ownership of the 
shares are the indicia of title, and are treated as representing the 
shares themselves. The title to a certifioate implies the title to the 
shares themselves, and passes to a purchaser by a delivery of the 
certifioate indorsed in blank. Although the assignment of a certifl- 
cate can only pass the bénéficiai interest of the assignor, the rights 
of the assignée will be protected at law and in equity as if he were 
the purchaser of the légal title to tangible property or negotiable 
paper. If the défendants had acquired title from Gray, the oom- 
plainants could not be permitted to deny that they had obtained a 
valid title to the shares, A certifioate of shares, properly issued by 
a corporation having power to issue stock certificates, is an affirma- 
tion by the corporation to ail who may innooently purchase the cer- 
tifioate that the person to whom it is issued is the owner of the num- 
ber of shares of the capital stock of the corporation specified in the 
instrument. Holbrook v. Zinc Co., 57 N. Y. 616. The purchaser 
need not inquire further to ascertain whether there is any infirmity 
in the title of the person named as owner in the certifioate. It is 
wholly within the power of the agents of the corporation to ascertain 
whether the person to whom a certifioate has been issued h as the 
légal title to the shares, when such title is only transférable upon the 
books of the corporation; and it is their duty towards every person 
who may become a purchaser upon the faith of a certifioate to exer- 
cise due diligence in this behalf. Telegraph Co. v. Davenport, 97 U. 
S. 369. The purchaser may reasonably repose upon the belief that 
this duty has been faithfully discharged. Henoe it follows that if 
by their négligence, or even by their malfeasance, a certifioate has 
been issued by agents of the corporation while acting within the gênera;! 
scope of their powers, the purchaser has a right to rely upon the truth 
of the récitals, and to treat them as the formai représentation of the 
corporation, made by thoso who are entitled to act and speak for it 
in the partioular transaction. Bank of Kentucky v. Schuylkill Bank, 
1 Pars. Eq. Cas. 180; New York é N. H. R. Co. v. Schuyler, 34 N. Y. 
30; Hall v. Rose Hill R. Co., 70 111. 673; Shaw v. Port Philip é Co- 
lonial Min. Co., 50 Law T, E. (N. S.) 685. Those who hâve acted 
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npon the faith of such an affirmation may insist that it shall not be 
retracted to their préjudice by the party responsible for it, because it 
would be a breach of good faith to do so. The rule is so familiar 
that it is unnecessary to refer to the authorities at large. A perti- 
nent illustration is found in the case of Machinists' Nat. Bank v. Field, 
126 Mass. 345, where shares of a corporation had been purehased 
by a défendant, who received a certificate issued by the corporation 
upon the surrender of an outstanding one upon which the assignment 
and power of attorney of the holder had been forged ; and it was held 
that the défendant could not be ordered to return his certificate, be- 
cause he purehased the shares in good faith, and for a valuable con- 
sidération, and the certificate issued to him before he parted with 
his money was, as against the corporation, conclusive évidence of bis 
title. 

Upon the facts hère, it would be plaia that the complainant could 
not be heard to deny that Gray was the owner of the shares bought 
by the défendants, if the latter had acquired title from or through 
Gray. But an estoppel in pais only inures to the benefit et a party 
who can properly assert that the représentation or conduct by which 
he has been misled was the direct and legitimate cause of his mis- 
fortune. The affirmation of the spurious certificate that Gray was 
the owner of the shares was not the proximate cause of any loss or 
injury to the défendants. Without the supervening circumstance of 
a purchase from Gray, it would not hâve prejudiced them. The con- 
séquences of a purchase which could not hâve been consummated 
without the forgery or fraud of the person who prepared the spurious 
assignment and power of attorney — an act for which the complain- 
ant is not responsible- — cannot be attributed to the complainant. If 
the défendants could not maintain an action against the complainant 
to recover damages for their loss, they cannot rely upon an estoppel 
in pais as a défense to the cause of action. Stoan v. Nortk British 
Go., 7 Hurl. & N. 603; S. G. 2 Hurl. & G. 175 ; McMastery. Insurance 
Go., 55 N. Y. 222. 

Although the défendants cannot rely upon an estoppel solely by 
reason of the purchase of the spurious certificate, it remains to con- 
sider whether the complainant is not estopped nevertheless by reason 
of the transactions between the parties subséquent to the purchase. 
At the time when the défendants presented the spurious certificate to 
the officers of the complainant to hâve it surrendered, and to hâve 
the shares transferred to them on the books of the complainant, Fuller- 
ton was in the employ of the complainant. If the agents of the com- 
plainant had exercised due care to ascertain whether défendants were 
entitled to be treated as stockholders, they might or might not hâve 
suceeeded in discovering the crime of Fullerton, and the déception in 
which they had negligently participated. However this might hâve 
been, when they were informed that the défendants had purehased a 
certificate to which they had given currency, they were put upon in- 
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quiry to ascertain whether it was a genuine one. The means of 
knowledge were within their reach, and were not available to the dé- 
fendant ; and it was their duty to ascertain the truth, and promptly 
communicate it to the défendants, in order that the latter might not 
be further prejudiced. The défendants were justified in assuming 
that this duty would be fulfilled. When the complainant's officers, 
after waiting a reasonable time for investigation, issued the new cer- 
tificate, they not only reaffirmed the authenticity of the surrendered 
certificate, but recogniized tbe defendant's title to the shares, and 
thereby authorized défendants to repose, without further inquiry, 
upon the validity of the title they had acquired. Fallerton did not 
abscond for several weeks after the new certificate had been delivered 
to the défendants. During this time he was within reach of process, 
and the défendants had the means of coereing restitution by civil and 
criminal proceedings against him. It is not to be doubted that they 
would bave followed the ordinary incentives to retrieve their loss, and 
it cannot be said that the use of the means within their power would 
bave been unavailing. When they were informed that the certificate 
they had purchased was a forgery or a fraud, the criminal had es- 
caped, and they had lost the opportunity of seeking restitution by the 
pursuit of the swindler. It is not essential to an estoppel in pais 
that the person who bas been misled by the conduct or déclarations 
of another shall hâve taken any affirmative action in reliance upon 
the conduct or déclaration; it sufSces if he bas been led toomit what 
he would hâve otherwiae done, and might bave done elîectively, to pro- 
tect himself. This bas been decided in many adjudged cases, but 
those only will be referred to in which the estoppel was placed upon 
the ground that the person who had relied upon the conduct of an- 
other by doing so had lost the opportunity to institute civil or crim- 
inal proceedings against the original author of the wrong. 

In Knights v. Wijfen, L. E. 5 Q. B. 660, a person had purchased a 
quantity of barley which was in the possession of the défendant from 
one who had no title to it, and upon the purchase received a delivery 
order directed to the défendant. Upon being shown the delivery or- 
der the défendant said it was ail right. The vendor became a bank- 
rupt before the delivery of the barley. It was held that although the 
purchaser had paid for the barley before showing the delivery order 
to the défendant, the défendant was estopped from setting up title to 
the barley, because had it not been for his récognition of the order 
the purchaser might bave resorted to his vendor before the latter's 
bankruptcy. Blackbuen, J., said: "Very likely he might not bave 
derived much benefit if he had done so, but he had a right to do it." 

In Casco Bank v. Keene, 53 Me. 103, the plaintiff held a note pur- 
porting to bave been made by the défendant. Hearing that the note 
was a forgery, he took it to the défendant, who admitted it to be genu- 
ine. The plaintiff refrained from any attempt to secure payment of the 
person from whom he got the note until it was too late to pursue him 
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successfully. It was held that if the plaintiff, relying upon the ad- 
mission of the défendant, was induced to refrain from obtaining ae- 
curity by the arrest of the one from whom the note was obtained, or 
by attachment of hia property, the défendant would be estopped from 
showing the note to be a forgery. 

In Continental Nat. Bank v. Bank ofCom., 50 N. Y. 575, a check 
purporting to be certified by the teller of a bank was presented to 
the bank, and the authenticity of the certificate was admitted, The 
owner of the check had advanced the money on it shortly before it 
was presented at the bank, and before the certification was discov- 
ered to be a forgery the person who had received the money on the 
check had absconded. It was held to be too late for the bank to re- 
tract the admission that the certificate was genuine. Folger, J., 
delivering the opinion of the court, said : "Arrest and détention of 
the swindler is a powerful means in coercing restoration. " 

In Fall River Nat. Bank v. Buffinton, 97 Mass. 498, the plaintiff 
in a suit upon a note relied upon an estoppel founded upon the Rep- 
résentation of the défendant, who was an indorser of the genuine- 
ness of his signature, the représentation having been made âfter the 
plaintiff had discounted the note. A prior indorser, who had pro- 
cured the note to be discounted, left the state shortly after the de- 
fendant made the représentation, and before the maturity of the note. 
It was held that the défendant was estopped from denying the gen- 
uineness of his signature, and that it was immaterial whether the 
plaintiff's actual damage in relying upon the représentation was 
more or less, but that it was sufficient that plaintiff had lost an op- 
portunity to proceed against the prior indorser. 

Thèse cases are ail quoted with approval in Leather Manuf'rs' 
Bank v. Morgan, 6 Sup. Ct. Eep. 657, (U. S. Sup. Ct., Octoberterm, 
1S85.) That was a suit brought against a bank by a depositor to re- 
cover the amount of certain altered checks of the plaintiff. The 
altérations had been made by a clerk of the plaintiff, who obtained 
the money on the checks. The checks were charged to the plaintiff 
by the bank in the plaintiff's pass-book, from time to time, as they 
were paid. Harlan, J., delivering the opinion of the court, says: 

"If the depositor was guilty of négligence in not discovering and giving 
notice of the fraud of his clerk, then the bank was thereby prejudiced, be- 
cause it was prevented from taking steps, by the arrest of the criminal, or 
by the attachment of his property, or otherforrn of proceeding.tocompel res- 
titution. It is not necessary that it should be made to appear by évidence 
that benefit would certainly hâve accrued to the bank from an' attempt to se- 
cure payaient from the criminal. As the right to seek and compel restora- 
tion and payment from the person committing the forgery was in itself a val- 
uableone, it is sufficient if itâppears that the bank, byreason of the négligence 
of the depositor, was prevented from promptly, and it may be effectively, ex- 
ercising it." 

The case of Voorhis v. Olmstead, 66 N. Y. 113, is apposite. In that 
case a corporation made a loan upon the faith of a pledge of certain 
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cotton by a person to whom it did not belong, who gave an order 
upon the warehouseman with whom it was stored. Subsequently, 
the warehouseman, with the consent of the true owner, gave to the 
corporation an ordinary warehouse receipt for the cotton. The court 
held that the true owner, having consented to the isauance of the re- 
ceipt by the warehouseman, should be held to hâve assented to the 
pledge; that the corporation had a right to repose upon the receipt 
as évidence of the pledgeor's title ; and that its position was altered 
by relying on the receipt, because if it had not been given the corpo- 
ration might hâve resorted to process for the recovery of its loan; and 
that the true owner was estopped from claiming title to the cotton. 

Thèse authorities justify the conclusion that, notwithstanding the 
défendants had already parted with their money, and had no légal 
redress against the complainants at the time they presented the spu- 
rious certificate for surrender, they may insist upon an estoppel, be- 
cause their situation was altered by the act of the complainants in 
recognizing the validity of the certificate, and in conséquence they 
were induced to forego the remedy which they could otherwise bave 
adopted to save thernselves from loss. 

The bill is dismissed. 



Davis and others v. Davib and othera. 
(Oircuit Court, D. Massachusetts. May 5, 1886.) 

1. Thadb-Makks — Infbingement. 

Soap packed in a box, with alternate red and yellow wrappers, so as to pro- 
duce a représentation of a trade-mark of the same combination of colors, is 
not an infringement of that trade-mark. 
8. Samb— What will be Pboteotbd. 

A peouliar method of arranging soap in a box is not a trade-mark which can 
be legally registered. 

In Equity. Motion for preliminary injunction. 

W. B. H. Dowse and E. B. Haie, for complainants. 

T. L. Wakefield, for défendants. 

Caepenteb, J. This bill is brought to enjoin certain alleged in- 
fringements of the trade-mark of the complainants, registered June 

2, 1885, and.numbered 12,279. It appears that the trade-mark of 
the complainants, and also the alleged infringements thereof, are 
used in commerce with the Dominion of Canada. The trade-mark is 
described as foUows in the statement annexed to the certificate of 
registry : 

"Our trade-mark consista of a label bearing a représentation of the device 
or design produeed by the means and arrangement used by us in packing our 
cakes or bars of soap in boxes. We fold each cake or bar of soap in either a 
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red or a yellow wrapper, and pack the cakes or bars thus Mded în a box, so 
that the red and yellow wrappers alternate. * * * As the label is a re- 
production of the appearance which the soap présents when packed, as de- 
scribed, in a box, it is obvions that bars or cakes of soap simply wrapped and 
arranged in a box, as described, is one method of producing our trade-mark, 
* * * the essential feature of which is the device produced by the com- 
bination and alternate arrangement of red and yellow spaces, substantially 
as described." 

This trade-mark, altbough, in the words of the statement, it "con- 
sista of a label," is not attached in any way to the soap sold by com- 
plainants. In practice the label is made of the same size as the box 
of soap, measuring on the inside, and is placed in the box on the 
upper layer of bars of soap, and is by the retail tradesman taken ont, 
and used as a show-card. 

The complainants allège that the respondents infringe this trade- 
mark in two ways : First, they give to their customers a shallow box 
containing cakes of soap of the same length and breadth as those sold 
by them, but much thinner, and inclosed in red and yellow wrappers, 
and arranged alternately by colora, as in the drawing of the trade- 
mark. This shallow box is exposed to view by the retail tradesman, 
and serves the purpose of a show-card advertisement. The trade- 
mark of the complainants, therefore, is a représentation, or, if the word 
may be allowed, a picture, of the top of an .open box of soap. It 
seems entirely clear to me that such a trade-mark cannot be in- 
fringed by the use of a real box of soap, of whatever size or shape, 
or whatever may be the color or arrangement of the wrappers. It 
seems to me to be impossible to say that any physical object can be, 
in the nature of things, a colorable imitation of a picture or repré- 
sentation of that object. Still further, it is to be observed that there 
is a very great différence in appearance between a box of soap, and 
a printed label representing the upper layer of soap therein contained. 
The most careless observer could not confound one-with the other. 
I therefore conclude that there is no infringement by the use of the 
advertising box, unless, indeed, it be an infringement of the rights of 
the complainants to sell soap wrapped in red and yellow wrappers, ar- 
ranged alternately in the box in which it is packed. 

But the complainants claim, in the second place, that their trade- 
mark is infringed by the sale of soap wrapped and arranged in boxes 
in the same manner used by them. Dndoubtedly the terms of the 
statement are broad enough to cover the boxes of soap sold by re- 
spondents. The statement expressly says that "bars or cakes of soap 
simply wrapped and arranged in a box, as described, is one method 
of producing our trade-mark." But I am of opinion that the regis- 
tration, in so far as it can be interpreted to cover the sale of boxes of 
soap, is entirely void, for the reason that the object or thing thus in- 
cluded in the description is not such a thing as can lawfuUy be reg- 
istered as a trade-mark. A trade-mark is some arbitrary or repré- 
sentative device attached to or sold with merchandise and serving to 
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designate the origin or manufacture of that merehandise. I do not 
think that the merehandise itself, or any method of arranging the 
varions packages, can be registered as a trade-mark. In the very 
nature of the case, as it seems to me, the trade-mark must be some- 
thing other than, and separate from, the merehandise. It is not, of 
course, claimed that the colors used in the wrappers ean be in them- 
selves the subject of a trade-mark registration ; nor is it claimed that 
the wrappers themselves constitute the trade-mark. The claim is 
that the trade-mark consists in the arrangement of the colors in the 
wrappers. ïhis seems to me to be no less than a patent for an idea, 
under the guise of the registration of a trade-mark. I do not think 
that, in any possible view, the claim can be sustained. 

There is évidence, also, which makes it most probable that the 
method of packing soap in alternate red and yellow wrappers was 
adopted by B. T. Babbitt, of New York, at about the same time it 
was adopted by the complainants. Taking that viewof the évidence 
which is most favorable for the complainants, it appears that for 
about four years before their application for registration Babbitt had 
used the alleged trade-mark without objection or interférence. The 
complainants, indeed, produce samples of the boxes of soap sold by 
themselves and by Babbitt, and they point out that the colors used 
by Babbitt are of widely différent quality and shade from those used 
by themselves. Undoubtedly the colors used by Babbitt are pale and 
dull, and those used by complainants are strong and bright. But 
Babbitt uses red and yellow, and the statement of the trade-mark 
spécifies no particular shade or quality of color. It would be, I 
think, diffieult to say on this évidence that complainants had the 
exclusive right to use their alleged trade-mark at the time they made 
application for registration, 

The motion for preliminary injunction will be denied. 



Pratt Manuf'g Co. V. Astral Refining Co., Limited, and others. 
{Circuit Court, W. D. Pennsylvania. April 30, 188^ 

1. Tkade-Makk — "Astral Oïl." 

The appropriation of the word "Astral," in a combination of words consti- 
tuting a trade-mark, does not preclude its use in ail other combinations formed 
for the like purpose. Held, therefore, that the plaintiff's trade-mark, "Pratt's 
Astral Oil, " applied to reflned petroleum, was not infringed by the use of the 
words "Standard White Astral Oil" to designate the défendants' reflned pe- 
leum. 

3. Same— Known Use of Word. 

An oil-burning lamp called the " Astral Lamp " having been long well known, 
and in common use, semble, that the word "Astral" was without the range of 
lawful appropriation as a trake-mark for reflned petroleum. 
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8. Samb— Relief Refused. 

Relief will not be granted against the use of a brand which points unequiv- 
ocally to origin, and, except in the commou use of the words Astral Oil, " so 
diflers from the plaintifC's brand that purchasers will not mistake the one for 
the other. 

In Equity. 

G. Heydrick, for complainant. 

J. W. Lee and Martin Carey, for respondents. 

AcHEsoN, J. This is a suit by the Pratt Manufacturîng Company, 
a corporation of the state of New York, against the Astral Refining 
Company, Limited, a partnership association formed under the laws 
of the state of Pennsylvania, and the managers thereof, to restrain 
the défendants from using the words "Astral Oil," either alone or in 
connection with other words, as a brand or mark upon packages of 
refined petroleum, and from the use of the word "Astral" as part of 
their partnership name; and alsotocompel the défendants toaecount 
for the profits on refined petroleum so branded, sold by them; the 
plaintiff alleging such use of said words or word to be an infringe- 
ment of its trade-mark. 

It appears that Charles Pratt, who carried on the business of re- 
fining petroleum in the state of New York, in the year 1869 adopted 
as a trade-mark in his business the words "Pratt's Astral Oil," which 
he continued so to use until the year 1874, when he transferred his 
business and his right and titlé to said trade-mark to the. plaintiff 
Company, which bas since continued the said business, and the use 
therein of said trade-mark, — the plaintiff having, on October 25, 1881, 
oblained registration of said trade-mark agreeably to the provisions 
of the act of congress of March 3, 1881. The bill allèges that the 
plaintiff "has, at great expense, introduced the particular grade and 
quality of refined petroleum manufactured by it into the market, 
not only of this country, but of foreign countries, under tbe name 
' Pratt's Astral Oil,' by which name your orator's product long since 
became and now is widely known." Tbe évidence, however, shows 
that in actual practice the plaintiff does not designate its refined pe- 
troleum by the words "Pratt's Astral Oil" simply, but by a brand of 
this character, viz. : Within a circular border, and following the up- 
per arc of the circle, are the words "Pratt's Astral Oil;" within and 
following the lower arc of the circle is the word "New York;" above 
"New York" are the figures and word "46 Broadway;" and in the 
ce il ter of the circle is a peculiar device or design, beneath which is 
the word "Trade-mark." 

The refinery of the défendant company, which is situated on the Alle- 
gheny Valley Eailroad, near Oil City, Pennsylvaùia, was built, and the 
name "Astral" given to it, about January or Pebruary, 1881. While 
the Works were in course of érection, the railroad company estab- 
iished a station at that point, and called it Astral; and on April 28, 
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1884, a post-office of the same name was established there. Âbout 
April 1, 1884, the limited partnership défendant was organized, and 
purchased said works, and has since operated them. It is satis- 
factorily shown that neither the parties who originally applied the 
■Word "Astral" to thèse works, nor the défendants when they adopted 
it as part of their partnership name, had any knowledge whatever 
that the word was used by the plaintiff. Upon the heads of their 
petroleum barrels the défendants' brand, in circular form, the words 
"The Astral Eeâning Company, Limited, Oil City, Pa. ;" and in the 
center of such circle are the words, "Standard White Astral Oil." 
This is the entire brand, and the whole is in large and conspicuous 
letters. 

Such being the material faets of the case, is the plaintiff entitled 
to the relief sought? It will be observed that the plaintiff in effect 
claims an exclusive property in the use of the words "Astral Oil," as 
applied to refined petroleum ; and also in the use of the word "As- 
tral," as applied to the business of refining petroleum. Can this 
pretension be sustained ? I think not. In the first place, I strongly 
incline to the opinion that the word "Astral" was without the range 
of lawful appropriation as a trade-mark for refined petroleum by rea- 
son of the fact that long before it was employed by Charles Pratt the 
appellation had been given to an oil-burning lampwell knownandin 
cdmmon use. Now, very naturally, the public might associate the 
words "Astral Oil" with the "Astral Lamp," and thus the exclusive 
use of those words as a trade-mark would hâve a tendency to give 
the plaintiff an unfair and hurtful monopolyin contravention of that 
rule of law which forbids the use of anything as a trade-mark which 
would destroy compétition. Canal Co. v. Clark, 13 Wall. 323. Then, 
in the second place, the appropriation of the word "Astral" in one 
combination of words does not preclude its use in ail other combina- 
tions. Such was the détermination of the suprême court of Penn- 
sylvania in respect to the word "Samaritan," as applied to compound 
medicines. Degmond's Appeal, 13 Wkly. Notes Cas. 303. 

The plaintiff's trade-mark consista, not of the word "Astral" alone, 
nor yet of the two words "Astral Oil." The prefix "Pratt's" is the 
distinguishing word in the plaintiff's combination, and, in truth, is 
indispensable ; for, according to the averment of the bill, it is by the 
name "Pratt's Astral Oil" that the plaintiff's product is known in the 
markets of the world. Is it crédible that purchasers possessing or- 
dinary intelligence, and observing reasonable care, would confound 
"Standard White Astral Oil" with "Pratt's Astral Oil" ? Moreover, 
the plaintiff's packages of refined petroleum are designated by a pecul- 
iar brand of which the said name forms a part. Now, the brand 
used by the défendants is not in imitation of the plaintiff's, but essen- 
tially differs therefrom. Indeed, it seems to me to be quite impos- 
sible that any purchaser would mistake one for the othex. The brand 
of- tlie défendant company, so far f rom tending to mislead buyers, 
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points directly and unequivocally to the origin of the contents of the 
packages. 

There is not a particle of proof that the défendants bave attempted 
to practice déception upon the public, or to perpetrate any fraud upon 
the plaintiff ; but, on the contrary, the défendants' entire good faith 
is affirmatively shown. There is, then, no ground whatever for grant- 
ing relief to the plaintiff. That the bill must be diamissed, is a con- 
clusion in consonance with well-considered and authoritative décis- 
ions. Desmond's Appeal, supra; Gilman v, HunneweU, ^22 Mass. 
139; Manufacturing Co. v. Traîner, 101 U. S. 51. 

Let a decree be drawn dismissing the bill, with costs. 



ElCHARDSON V. GrANT Co. 

(Cireuit OovH, D. IndÀana. December 38, 1883.) 

1. Municipal Cokpokations — Illégal Contbacts — Liabilitt oh Quaktum 

Mebtjit. 

Municipal or public corporations are not liable, on the quantum meruit, for 
the value of materials furnished under illégal or forbidden contracts, when 
the municipality cannot choose whether or not it will retain or reject the 
heneflt of such work or materials. 

2. Samb— CouKTY Boabds in Indiana — Contbacts foe Constbuction op Pub- 

lic Buildings. 

Contracts for the construction of court-houses and other public structures, 
to cost more than $500, unless let to the lowest bidder upon plans and spéci- 
fications theretofore adopted,being forbidden, the county will not be held liable 
for the value of a court-house constructed, upon public ground, under a con 
tract made in disregard of the statute, notwithstanding the use of the build- 
ing by the county. 

3. Samb— Altération op Plans in Coubsb dp Construction. 

The statute which forbids contracts for the construction of county build- 
ings to cost more than $500, unless made with the lowest bidder according to 
plans and spécifications, applies to contracts for parts of such structures; and 
if, in the course of construction under a legally-made contract, any altération 
or addition to the plans, exceeding $500 in cost, "is made without spécifications 
and bids, the county will not be liable for the price or value thereof. 

At Law. 

McDonald, Butler & Mason, for plaintiff. 

Harrison, Miller é Elam, for défendant. 

Woods, J. The complaint charges an indebtedness of the défend- 
ant tothe plaintiff in the sum of $24,000, for materials furnished, 
■work and labor done, skill bestowed, and money paid out by tbe plain- 
tiff, at the spécial instance of the defendant's board of commission- 
ers, in the construction of a court-house for the défendant. A proper 
bill of particulars is filed, and it isaverred that the board of commis- 
sioners for the county has received, and is in the enjoyment of, the 
said \rork and labor and materials. The fourth paragraph o£;answer 
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is to the effect that no plans and spécifications for the work were ever 
made and adopted by the board of commissioners, and filed as re- 
quired by law, and no adverti sèment made for bids for doing the work 
and furnishing thematerials; nor were any bids presented to, or re- 
ceived by, the board. To this answer the plaintif? bas demurred for 
■want of facts stated sufficient to constitute a good défense to the 
action. 

By the ârst section of an act of the Indiana législature, which took 
efifect August 24, 1875, it is provided that "it shall not be lawful for 
any board of county commissioners in this state to make any contraot 
for the construction of any court-bouse, jail, or any other county or 
township building or monument, until plans and spécifications bave 
been adopted by such board, and * * • deposited in the ofiSce 
of the auditor of such county, and open to the inspection of the peo- 
ple of such county. Ail contracts attempted to be made in violation 
of the foregoing provisions shall be null and void." The next section 
provides that when such plans and spécifications shall hâve been 
adopted and filed, the board shall not eontract for or let the proposed 
work "until it bas advertised such letting, and requested bids for the 
same," in a manner prescribed, "witb a référence to such plans and 
spécifications: provided, that the provisions of this act shall not ap- 
ply to buildings when the cost of the same shall not exceed five hun- 
dred dollars." The next section requires the board to let the eon- 
tract to the lowest bidder, and to require of bim bond and security 
for the faithful performance of tbe work according to the plans and 
spécifications so deposited. Eev. St. 1881, §§ 4243-4245. 

It is conceded, as I understand, that under thèse statutory provis- 
ions no spécial eontract for tbe work done by the plaintifîf, not made 
in substantial conformity with the statute, could be enforced ; but the 
plaintiiï insists that, upon the averment that the board of commis- 
sioners, acting for the county, had received and was in the enjoy- 
ment of the work done and materials furnished by him, he is entitled, 
upon the common count, to recover the quantum meruit. Neither 
upon authority, nor in reason, as it seems to me, can this be so. In 
the common count it is necessary to aver, and the plaintiiï bas averred, 
that the work was done at the spécial request of the défendant; that 
is to say, of its board of commissioners. This statute, however, ex- 
pressly forbids such request or assent on the part of the board. Of 
this the plaintiiï was bound to take knowledge, and consequently is 
placed in the attitude of one who bas done a voluntary service, for 
which he ean legally claim no récompense. 

The common count or claim to recover a quantum meruit must rest 
upon an implied promise or liability ; butwbere a municipal body is 
required to make certain contracts in a prescribed way, and for- 
bidden to make them in any other way, there is left no room for an 
implied obligation. In this case the statute, in express terms, dé- 
clares any attempt to make a eontract, without the plans and speci- 
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fications required, null and void; but without this, the effect of the 
express prohibitions of the act would doubtless be, in this respect, 
the same. The board being forbidden to make such contraets, it 
would seem could not, by any act of ratification, create an obligation 
upon the county. Private corporations may doubtless ineur liability 
by reason of contracta made in excess of their powers, and even pub- 
lic or municipal corporations may be liable in supposable cases for 
money or property received upon contraets into which tbey had no 
power to enter; but in respect to services rendered which cannot be 
rejected or returned, and in respect to work and labor done and ma- 
teriale furnished in the construction of public buildings, erected on 
public grounds, there being in the nature of things no choice whether 
or not there shall be an acceptance or rejection of the work, the rule 
ought to be, and as I understand is, dififerent. This is certainly so 
when the liability is sought to be established upon transactions done 
"in disregard of positive prohibitions." Dill. Mun. Corp. §§ 381- 
387, and authorities cited. 

It follows that the demurrer to the answer should be overruled, 
So ordered. 

(April 34, 1886.) 
On Motion for Rehearing. 

Woods, J. A rehearing upon the demurrer is asked; counsel for 
plaintiff now insisting, notwithstanding the requirements and in- 
hibitions of the statute, that during construction of a court-house 
or other county building, under a contract made in accordance with 
the law, changes may be made in the plans and contraets for addi- 
tional work entered into, though the cost thereof be greater than 
$500. I cannot concur with this view. Under such a construction, 
the law would apply only to contracta for the construction of an én- 
tire building, and could be evaded and practically nullified in most 
cases by making, without plans and spécifications, and without ad- 
vertisement, separate contracta for the différent parts of the structure. 

Eehearing denied. 
v.27F.no.6— 32 
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Btantoh ». Shiplbt. 

{Oireuît Oourt, B. Indiana. April 29, 1886.) 

l. CiRcnrr Cotjbt — Jdrisdiction — NoK-NBGOTiABiJi Notes — Absigwhib asd 
Payée. 

In the United States circuit court an action on a non-negotiable note by an 
assignée, not averring the citizenship of the payée, must fail for want ci ju- 
risdiction. 

3. SCHOOM AND SCHOOL-DiSTRICTS— SCHOOI. TOWNSHIP NOTBS— NbOOTIABILITT. 

Notes payable from a particular fund, issued by a school township, en- 
dowed only with restricted powers for spécial and purely local purposes of a 
non-commercial character, are not uegotiable by the law-merchant. 

8. SaME— LiABILITT OP SCHOOL TRUSTEES— INDIANA StATTJTE, 

Paper in negotiable form, issued by a school trustée, if not Toid, has only 
the force of a single obligation. 

4. Sahb — LïABiLiTT, How Measured. 

The liability declared by the second section of "An act touching the duties 
of township trustées in certain particulars " (Acts Ind. 1883, p. 114) is measured, 
not by the sum named in the forbidden contract or writing, butby the amount 
of the indebtedness evidenced thereby; and the right of action is given, not 
upon the paper, but to the holder thereof. 

5. Bamb — Liability of Bondsmbn. 

Liability on "officiai bond" is not the same as personal liability, and does 
not necessarily include the bondsmen. 

6. Bamb— Action on Notes— Pleadinq — Considération. 

In an action on notes issued by a school trustée, in violation of the Indiana 
statute, (Acts 1883, p. 114,) a complaint which does not aver the real considéra- 
tion or indebtedness for which the notes were made is substautially détective. 

At Law. 

Claypool dt Ketcham, for plaintiflf. 

James H, Jordan, Adams é Newhy, Duncan, Smith & Wilson, Gruhba 
é Parks, and McDonald, Butler é Mason, for défendants. 

Woods, J. Complaint upon the officiai bond of Jacob A. Shipley, 
as trustée of Gregg township, in Morgan county, Indiana; the de- 
fendants before the court being the sureties upon that bond, The 
plaintiff, who claims as assignée by delivery after indorsement in 
blank by the payée, seeks to charge the défendants with the amount 
of eight promissory notes alleged to hâve been made by said trustée 
in violation of the second section of "An act touching the duties of 
township trustées in certain particulars," approved March 5, 1883. 
Acts 1883, p. 114. That section provides "that any township trus- 
tée in any county of the state of Indiana, who shall contract any 
debt in the name or in behalf of any civil or school township of which 
he may be the trustée, contrary to the provisions of sections one and 
two of an act approved March 11, 1875, (the same being sections 
numbered six thousand and six and six thousand and seven of the Ke- 
vised Statutes of the State of Indiana,) shall be personally liable, and 
liable on bis officiai bond, to the holder of any contract, or other évi- 
dence of such indebtedness, for the amount thereof." 

Section 6006, referred to, is to the effect that whenever it becomes 
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necessary for the trustée of any tovrnship to incnr any debt or debts 
aggregating more than the fund on hand to which the debts are 
chargeable, and the like fund to be derived from taxes assessed for 
the year, the trustée shall procure from the board of county commis- 
sioners an order authorizing him to contract such indebtedness; and 
in the other section (6007) it is provided that such order shall be 
granted only upon a pétition of the trustée showing the object and 
proximate amount of the debt or debts to be incurred, and upon proof 
that notice has been given in a prescribed manner of the pendency 
of the pétition. 

The notes in question, except the amounts for which they purport 
to be given, are ail of the same ténor. The one set out in the com- 
plaint as Exhibit B reads as follows : 

"$763.50. State of Indiana, County of Moegan. 

"Tkustee's Office, Gregg Sciiool Township, Aprilll, 1885. 

"Th!s is to certify that there is now due from this township to E. B. 
Pollard, or order, seven huridred and sixty-three 50-100 dollars for school sup- 
plies bought for and received by this township, and payable out of the spé- 
cial school funds for which taxes are now levied, at the First National Bank 
of Martinsville, Indiana, on the twentieth day of December, 1886, with in- 
terest at 8 per cent, per annura, on the amount from date till paid, and attor- 
ney's fées. Jacob A. Shipley, School Trustée of Gregg Township. 

"P. O. Wilbur, Ind." 

To this (and likewise to each of the notes) is appended the foUow- 
ing (or similar) certificate : 

"This is to certify that Gregg township school warrant of Morgan county, 
Indiana, dated April 11, 1885, for seven hundred and sixty-three 50-100 
dollars, payable to E. B. Pollard, or order, due on or before December 20, 
1886, at Ist National Bank, Martinsville, Ind., was given by myself as trus- 
tée of said school township for school supplies, which hâve been received and 
accepted, and that said warrant was issiied according to law, and will be 
promptly paid vvhen due. The entire indebtedness of said township is less 
than two per cent, of its assessed valuation. 

"Jacob A. Shipley, Trustée of Gregg School Township. 

"P. O. Address, Wilbur, Ind. 

"Dated at Wilbur, Ind., April 17, 1885." 

It may be noted that each certificate bears a date subséquent to 
the date of the note to which it is attached. 

The complaint shows that each of thèse obligations was issued in 
violation of the statutory provisions already referred to, but contains 
no averment in respect to the real considération or indebtedness for 
which they were made. 

The first question in order is one of jurisdiction. The plaintiflf is 
shown to be a citizen of New York, and the défendants ail to be 
citizens of Indiana; but the citizenship of Pollard, the payée of the 
paper, is not averred, and counsel for the défendants, asserting that 
the notes are not negotiable by the law-merchant, insist that the 
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plaintiff can come into this court only by showing that Pollard might 
also sue them hère. By the aet of congress no circuit or district 
court can "hâve cognizance of any suit founded on contract in favor 
of an assignée, unless a suit might hâve been prosecuted in such 
court to recover thereon if no assignment had been made, except in 
cases of promissory notes negotiable by the law-merchant, and bills 
of exchange." 

If the plaintiff's suit be regarded as founded upon the notes set out 
in the complaint, and his counsel hâve insisted that the action is, in 
a sensé, upon the notes, I think there is a want of jurisdiction. 
That the notes are not negotiable by the law-merchant I think clear, 
fox two reasons : First, each purports to be payable out of a particular 
fund; second, they purport to be the notes of a school township, a 
municipal corporation existing under public laws, and endowed only 
with restricted powers, granted for spécial and purely local purposes 
of a non-commercial character. Such bodies, as every one must take 
notice, hâve no power, without express or clearly-implied grant, to make 
negotiable paper; and, if their ofBcers or agents attempt to put out 
corporate paper in commercial form, it will be deemed void, or at 
most a simple obligation of which the true considération may be 
shown against any holder or purchaser. Police Jury v. Brition, 15 
Wall. 566; Mayor, etc., v. Ray, 19 Wall. é68; Reeve School Tp. v. 
Dodson, 98 Ind. 499 ; Union School Tp. v, First Nat. Bank, 102 Ind. 
464; S. C. 2 N. E. Kep. 194; Middleton v. Greeson, 5 N. E. Eep. 755, 
(Ind. Sup. et.) 

There can be no doubt, I think, that a township trustée, in Indi- 
ana, within the scope of his powers in respect to township affairs, 
may excute notes which shall be binding upon his township. It was 
explicitly so beld in Johnson School Tp. v. Citizens' Bank, 81 Ind. 
515, following Shejield School Tp, v. Andress, 66 Ind. 157, and is dis- 
tinctly implied in earlier and la'ter décisions ; but that he cannot make 
obligations which in the hands of innocent purchasers will not be 
subject to just défenses seems to bave been put beyond dispute ; some 
of the later cases even containing dicta to the effect that a trustée 
cannot exécute a writing which will be, in ilselî, prima facie évidence 
of township liability. 

Counsel, however, hâve argued that this rule bas been modified by 
the aet of 1883, supra, which, they insist, was designed, upon consid- 
érations of public poliey, to give greater commercial crédit to town- 
ship obligations; especially to obligations like thèse in suit, which 
are made (as is asserted) absolutely payable to their fuU amount, by 
the trustées who issue them in disregard of the law, and by their 
bondsmen, as if put forth by them as their individual obligations. 

If this view be adopted, then the liability of the défendants must 
be strictly according to the terms of the notes sued on, disregard- 
ing only the clause in respect to payment out of public funds or 
taxes. But wbile this might make the paper commercially negotia- 
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ble, and elimînate the question of jurisdictîon, it •wonld be fatal to 
fche action on the merits, because by their terms the notes in suit are 
net yet due. 

This construction of the statute, however, does not meet my ap- 
proval. It would lead to the conclusion — indeed, it means — that an 
original holder or payée of such paper, though made without consid- 
ération, or made for fraudulent purposes, to wliieh he was a party, 
may recover the amount thereof, not only from the trustée, who may 
or may not bave intended a wrong, but from bis bondsmen, innocent 
of any wrongful act or purpose. So interpreted the statute would be 
highly pénal, and, by the rule of strict construction, I should be in- 
clined to hold that liability in such cases does not attach to the sure- 
ties on such bonds at ail. Tfae language of the act is "that any 
township trustée « * * shall be personally liable, and liable 
on.his ofScial bond." The bondsmen, if included, are included only 
by implication, and the implication by no means imperative or nec- 
essary. A personal liability and a liability on an officiai bond are 
différent, and the remédies to be h ad in a suit upon one are différent 
from those available in an action upon the other; and consequently 
the provision for liability on the bond is not meaningless or useless, 
though the sureties be not included. But, in my judgment, the lia- 
bilitj' declared by this statute is measured, not by the sum named in 
the forbidden contract or writing, but by the amount of the indebted- 
ness evideneed thereby. By its terms the act applies to transactions 
in which a trustée "shall contract any debt;" and he is made liable, 
to the holder of the "évidence of puch indebtedness, for the amount 
thereof." The indebtedness, therefore, — the value of the considéra- 
tion recéived by the township, or, poesibly, of that received by the 
trustée for the township, — is the measure of liability. The right of 
action is given, not upon the paper, but to the holder of it. It would 
seem to foUow from this, and, as I nnderstand, it has been con- 
ceded in argument, that the right of action is transférable with the 
paper to successive holders; but I think it clear that an assignée ac- 
quires no différent or better right, as against the trustée or his bonds- 
men, than that of the first holder. And while, in this view, the suit 
is not, in a strict sensé, founded on the contracts expressed in the 
notes, it is, perhaps, so far incident thereto as to bring the case 
within the rnle that the assignée of a contract cannot sue in a fédéral 
court when his assignor could not. 

It may be, however, that the plaintiff's right of action, if any he 
has, is purely statutory, and not to be regarded in any sensé as 
"founded on contract;" and if this be so, there is apparently no valid 
objection to the court's jurisdiction in the case. 

But, whatever be the right view of this subject, it is proper to dé- 
cide the further question, fully argued by counsel, whether or not the 
complaint shows a cause of action upon the merits; because there are 
other cases pending, which were submitted and argued at the same 
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time with this, from which, by amendment of the complaints, the 
question of jarisdiction maj be eliminated. 

Little need be added on this point. The conclusion has already 
been declared that the recovery in such a case must be for the amount 
of indebtedness for which the notes were given. The complaint 
shows that the notes were issued in violation of law. The défendants 
are net party to them, nor bound — conclusively, at least — by them. 
They are not, in the sensé of the Indiana Code, the foundation of the 
action, and need not hâve been made exhibits in the complaint. It 
may be that they constitute, even as against the défendants, prima 
fade évidence of the' indebtedness — that is to say, of the amount or 
value of the considération — for which the trustée issued them ; but, 
in my judgment, the copies set out in the complaint do not supply 
the want of direct averment in respect to that indebtedness. Whether 
or not it is necessary to show an indebtedness for which the township 
became legally bound, or only the value of the considération upon 
which the notes were executed, need not now be decided. One or the 
other must be shown. 

Notwithstanding the illegality of the notes, and their conséquent 
want of binding force upon the municipality, it may be that the town- 
ship received, and has retained and used, the considération in such 
way as to be liable in an action for the reasonable value ; and, if so, 
the case is one in which an actual indebtedness may be shown. Or 
it may be that the trustée received the considération, but converted 
it to individual uses, the township getting no benefit; and in such 
case a valid indebtedness, of course, could not be alleged; and this, 
regardless of inquiry whether the payée of the notes, the vendor of 
the goods for which they purport to bave been given, acted in good 
or bad faith. If he acted in good faith, seliing the goods at a fair 
priée, and snpposing that the township would get them, it would seem 
not unreasonable that he should bave bis remedy under the statute. 
But suppose he acted fraudulently ? Leaving such questions for con- 
sidération when it shali be necessary to décide them, it is enough 
now thatj in any view, the présent complaint is not suffîcient. 

Demurrer sustained. 



EIBDLE V. ITRST NAT. BANK. 503 



BiDDLB V. FiBST Nat. Bank op Butlbr, Pa., with notice to Camp- 
bell, Eeceiver of said Bank. 

(Oireuit Court, W. B. Pennsyhania. April 31, 1886.) 

1. Banks aot) Bankino— Nationab Banks— Cebtificatb8 of Dkposit— Pobt- 

NOTEB. 

Certiflcates of deposit in tlie ordinary form, issued by a national bank to 
depositors, and payable to order, are not post-notes, within the prohibition 
of section 5183, Rev. St. 

2. Same — Certipicatb not Due tii,!/ Demahd. 

A certificate of deposit, payable to the order of the depositor on the retum 
of the certificate, is not due or siiable until demand made and return of the 
certificate. 

3. Same — Statute of Limitations — Recbiver. 

The statute of limitations is not set in motion against a certificate of de- 
posit by the appointment of a receiver for the bank which issued it.* 

4. Same— AssETs — Trust Pund. 

The assets of a national bank in the hands of a receiver constitute a trust 
fund, in behalf of ail creditors having claims thereon valid and in full life 
when the receiver was appointed, which the statute of limitations does not 
touch or aflect. 
6. Same — Pennstlvania Statute. 

The Pennsylvania act of April 25, 1850, which takes out of the opération of 
the statute or limitations suits against a corporation which may hâve sus- 
pended business, etc., applies to a suit brought against a national bank in 
the hands of a receiver. 

6. Same— Composition of Claims. 

Under the flndings of f act, héld, that the certiflcates in suit were not extin- 
guished or affected by a composition of certain claims entered into between 
the plaintifiE and the receiver of the bank under the direction of the comp- 
troUer of the currency. 

7. Same — Dividends— Interest. 

While the plaintifE will be entitled to a dividend only upon the basis of the 
debt, and interest as of the date when the bank suspended, in this suit against 
the bank interest should be computed to the date of judgment. 

In pursuanoe of a written stipulation, this case was tried by the 
court without the intervention of a jury. The foUowing facts are 
therefore found by the court. 

(1) The First National Bank of Butler, Pennsylvania, (the défendant,) 
issued, on the several dates thereof, and to the respective payées therein 
named, for deposits of money by them made, certiflcates of deposit, of which 
the folio wing are copies: 

A. 
"$64.60. First National Bank of Butleb, Pa., August 12, 1878. 

"Mrs. Annie Riddle bas deposited in this bank sixty-four 60-100 dollars, 
payable to her order on retum of this certificate properly indorsed, 12 months 
after date, with interest at flve per centum per annum. If not presented at 
maturity, it will be considered as a reuewal for sarae terra, at same rate. 

"Alex. Mitchell, Cashier." 
B. 
"The Fiest National Bank of Butler, Pa., January 8, 1879. 
""W. H. H. Riddle, Esq., bas deposited in this bank flve hundred dollars, 
payable to the order of himself on return of this certificate properly indorsed. 
"8500. Alex. Mitchell, Cashier." 

'See note at end of case. 
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"$1,258.36. PiEST ITational Bank Butler, Pa., February 19, 1878. 

"Samuel L. Eiddle, Esq., bas deposited in this bank twelve hundred and 
flfty-eight and 36-100 dollars, payable to bis order, on return of this certificate 
properly indorsed, six months after date, witb interest at flve per cent, per 
annum. If net presented at maturity, it will be considered as a renewal for 
same term, at same rate. Alex. Mitohell, Cashier." 

{Indorsed: "Novembee 30, 1878. 

"B'd of Alex. Mitchell, cashier, forty-eight 40-100 dollars, int. in full on 
tbe witliin to this date. Sam'l L. Riddle, 

"Per W. H. H. Riddle.)" 
D. ' 

"$318.23. PmsT National Bank of Butler. Pa., Marcb 21, 1879. 

"Samuel L. Eiddle, Esq., bas deposited in this bank three hundred and 
eigbteen 23-100 dollars, payable to bis order, on return of this certificate 
properly indorsed, 12 months after date, witb interest at Bve per cent, per 
annum. If not presented at maturity, it will be considered as a renewal for 
same term, at same rate. Alex. Mitchell, Cashier." 

(2) Mrs. Annie Eiddle and W. H. H. Riddle duly indorsed tbeir above cer- 
tiflcates (designated as A and .fi) to tbe said Samuel L. Riddle, tbe pJaiiitiff. 

(3) For intractions of tbe laws governing national banking associations a 
receiver of said bank was appointed by tlie coinptroller of the currency in tbe 
moiitli of July, 1879, and the bank bas since remained in tbe bands of such 
receiver, in the course of liquidation. 

(4) ïo No. 9, May term, 1880, of this court, the receiver brought a suit in 
equity against the said Samuel L Riddle to recover back certain payments 
made by the bank to him on aecoitnt of indebteJness (other than that in- 
volved in tbis suit) from tbe bank to him; it being alleged tbat such pay- 
ments were made after an act of insolvency on tbe part of tbe bank, and in 
contemplation thereof, and witb a viewof giving him an unlawful préférence 
over otlier creditors, contrary to section 5242. Rev. St. 

(5) To No. 10, Noveml)er term, 1881, of tbis court, the receiver brought 
a suit in equity against W. H. H. Riddle, and others, directors of said bank, 
to cliarge them for alleged violutions of the national banking laws, and par- 
ticiilarly witb infractions of sections 5199, 5200, 52U4, Rev. St. 

(6) On January 31, 1885, tbe followiiig proposition of compromise, signed 
by tbe |)arties tberein named, was submitted by thein to the receiver of the 
bank, viz: 

"Butler, Penna., January 31, 1885. 
"ffenl. John iV. Purviance, Receiver of the First National Bank of Butler, 
Penna. — Sir: It is bereby proposed on belialf of Charles Duffy, Charles 
McCandless, W. H. II. Riddle, Louis Stein, Thomas Stehley, Sr., Samuel L. 
Eiddle, Tliomas Eobinson, and Jolin M. Gréer to settle and compromise in 
full ail claims of tlie First National Bank of Butler against each and ail of 
the above-named parties upon the following basis, viz. : Tbe said Duffy et al., 
within flve days froin thç-date of reeeipt by the receiver of said bank of noti- 
fication from tbe comptroller of the currency of approval of this proposition, 
to pay in cash to the receiver of said bank tbe sum of twelve thousand ($12,- 
000) dollars; and tbe said receiver sball thereupon discontinue and mark 
settled tbe two equity suits now pending in tbe United States circuit court 
for the Western district of Penna., one against tbe bank directors and the 
other against Samuel L. Riddle, and the suit against Charles Duffy in the U. 
S. court, tbe receiver paying ont of tbe f und of twelve thousand dollars afore- 
said ail costs of said suits taxable as costs on tbe records tbereof ; and sball 
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further cancel and annul, as against Charles McCandless, ail and every form 
of indebtedness held by the bank against said McCandless; the bank, how- 
ever, retaining ail securities by him transferred to the bank, and his deposit 
therein at the time of the failure; and shall, further, either cancel and annul 
ail the claims, and the securities held therefor, of the bank against Thomas 
Eobinson and John M. Gréer, respect! vely, or shall assign and transfer the 
said claiins and securities to such person as the said Robinson and Gréer may 
request and direct." 

This proposition was approved by the receiver, and on March 6, 1885» he 
was authorized by the coraptroller of the currency to accept the same; the 
Settlement to be made underan order of the court, pursuant to section 5234, 
-Rev. Si. On March 10, 1885, by an order of this court, made at No. 20, May 
term , 1885, the proposed settlement was approved and confirmed, and it was 
accordingly carried into full efifect. 

(7) By reason of a suggestion made by the receiver, (Gen. Purviance,) soon 
after his appointment, to the plaintiff or his agent, that pending the above- 
mentioned equity suits the plaintiff should withhold proof of his said certifl- 
cates, they were not proved against the assets of the bank in the hands of thè 
receiver. The liability of the bank thereon, however, was never questioned 
by the receiver; and when the above proposition of compromise was pre- 
sented to and accepted by him it was agreed between him and the plaintiff 
that he, the receiver, (Gen. Purviance,) in receipting for the $12,000 would 
accept the certiflcates hère in suit as the équivalent of $1,600, that sumbeing 
the estimated dividend to which they would be entitled; and accordingly, 
upon that basis,tliey were actually taken by the receiver, and transmitted by 
him to the comptroller of tlie currency. But the comptroUer refused to re- 
çoive them, andinsisted that the whole $12,000 be paid in cash. The certifi- 
cates were then redelivered by the receiver to the plainliff's agent, who paid 
to the receiver the $1,600 in cash. The plaintiff subsequently ofiCered to prove 
his certiflcates, but by order of the comptroller such proof was declined. 
Thereupon, on February 26, 1886, this action was brought thereon. 

(8) When the receiver was appointed, W. H. H. Riddle was indebted to 
the bank upon the following notes, which passed into the receiver's hands, 
and hâve since been held by him, viz.: His note for $320, dated March 21, 
1879, payable in four monlhs after date, to the order of A. Mitchell; his note 
for S19.50, dated July 3, 1879, payable 30 days after date, to the order of 
Riter & Ralston; and the note of L. R. McAboy, for $225, dated March 22, 
1878, and payable in four months after date, with the written guaranty and 
indorsement of W. H. H. Riddle thereon. 

W. S. Purviance, for plaintifif. 
T. C. Campbell, for défendant. 

AcHEsoN, J. 1. That the instruments sued on are post-notes, 
within the prohibition of section 5183, Eev. St., is a proposition to 
which I cannot assent. They are mère certiflcates of deposit, of the 
usual form, issued in the ordinary course of banking business, and 
are not designed or adapted to circulate as money. 

2. A certificate of deposit, payable to the order of the depositor on 
return of the certificate, is not due or suable until demand made and 
return of the certificate. McGough v. Jamison, 107 Pa. St. 336 ; Dan- 
iel, Neg. Inst. § 1707a. Hence it is plain that the statute of limit- 
ations had not commenced to run against any of the certificates in 
suit at the time of the appointment of the receiver of the défendant 
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bank. It is, however, contended that immediately thereupon thèse 
certificates beoame payable, and the statuts of limitations was set in 
motion against them. But upon what prineiple the appointment of 
a receiver should hâve that effeot is net clear to me. By virtue of 
such appointment, indeed, ail the assets of the bank pass to the re- 
ceiver, but, in his hands, in behalf of ail creditors having claims 
thereon then valid and in full life, thèse assets constitute a trust fund 
whioh the statute of limitations does not touch or afïect, (Heckert's 
Appeal, 24 Pa. St. 482;) and then the bank itself is not dissolved by 
such appointment, but it remains answerable to creditors, and liable 
to suit as before, (Bank of Bethel v. Pahquioque Bank, 14 Wall. 383.) 
But, without further discussion of the point, it is sufficieut to say that 
this suit is excluded from the opération of the statute of limitations 
by virtue of the Pennsylvania act of twenty-fifth April, 1850, which 
reads thus : 

"The provisions of the act passed the twenty-seventh March, 1713, entitled 
'An act for the limitation of actions,' shall not hereafter extend to any suit 
against any corporation or body politic which may hâve suspended business, 
or made any transférer assignaient in trust for creditors, or who may hâve, 
at the time and after the accruing of the cause of action, in any manner ceased 
from or suspended the ordinary business for which said corporation was cre- 
ated." 2 Purd. 1067, pi. 24. 

A corporation put in the hands of a receiver is clearly within the 
purview of this act. 

3. The settlement recited in the sixth finding of fact did not, in 
terms, embrace or concern the certificates in suit; nor were thèse cer- 
tificates in anywise involved in any of the suits mentioned in the 
proposition of compromise. Tbey were independent claims, held by 
the plaintiff against the bank, the validity^of which had never been 
called in question by the bank or its receiver. Now, of a certainty, 
it was not the intention, either of the plaintiff or of the receiver, that 
this settlement should impair the certificates, or préjudice the rights 
of the plaintiff therein. On the contrary, the express understanding 
between thèse two was that thèse certificates should be treated as of 
themoney value of $1,600, and to that extent used as cash in the 
stipulated payment. That arrangement was fair enough ; but not 
having been previously communieated by the receiver to the comp- 
troUer of the currency, that officiai was not bound to sanction it. No 
doubt his refusai to do so was proper. The written proposition, the 
acceptanee of which he had authorized, called for cash, and he was 
entirely right in insisting upon a strict compliance with its terms. 
But when the full cash payment was made, and the certificates were 
returned to the plaintiff, the latter was reinvested with ail his original 
rights under the same. If the comptroller had been acting under a 
misapprehension as to the scope of the proposed compromise, it was, 
perhaps, open to him, when his attention was called to thèse certif- 
icates, to withdraw his consent altogether, and, upon a timely appli- 
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cation to the court, a revocation of the order for the settlement might 
possibly bave been obtained. But this course was not taken, and to 
the consummated settlement such effect must be given as ia consistent 
■with fair dealing. Now, by no just interprétation of the terms of 
the settlement can it be held to bave extinguisbed or affected thèse 
certificates. Under the évidence and findings, it is not to be doubted 
that they are valid and subsisting claims. 

4. The settlement is expressed to be in full of ail claims of the 
bank against W. H. H. Kiddle. This would embrace bis liability on 
the notes mentioned in the eighth finding, and such, undoubtedly, was 
the intention ; so that, on this ground, the défense of set-ofif to certifi- 
cate B fails, even if otherwise it could bave prevailed as against the 
plaintif. 

5. While it is true that the plaintifF will be entitled'to a dividend 
only upon the basis of the debt and interest as of the day when the busi- 
ness of the bank was suscended by order of the comptroller, {White 
V. Knox, 111 U. S. 784, S. G. 4 Sup. Ct. Eep. 686.) still the finding 
hère must include interest to this date, (Id.) 

Upon the faets found, I am of the opinion that the plaintifE is en- 
titled to recover the amount of bis claim ; and, accordingly, the court 
finds in favor of the plaintiff the sum of $2,751.32. Let judgment 
for the plaintifi be entered upon the finding of the court. 

NOTE. 

Where a reoeipt for money déclares that the sum named therein is "dneon demand," 
and is "espeoially deposited,," jt is iiot a promissory note, but a certificate of depoait, 
and the statute of limitations will not begiii to rnn until demand haa been made. Smiley 
V. Pry, (N. Y.) 3 N. E. Eep. 186. 

A right to sue a bank upon a gênerai deposit does not accrue, nor the statute of lim- 
itations begin to run, until a demand of paynient, unless the demand is in some way 
dispensed with. Branch v. Dawson, (Minn.) 23 N. W. Rep. 552. 

Semble, the statute of limitations begins to run froin the date of a certificate of deposit 
payable on demaud. Xripp t. Curtenius, 86 Mich. 194. 



Ballibtt, Assignée, etc., ». Dearborn and another. 
(District Oûurt, N. D. New York. May 21, 1886.) 

BaNKRTJPTCT — FRAtTDTJLENT ThANSACTION — EfFECT OF DiSCHAKGB — CaNCEL- 

IjAtion dp Judgment. 

In an action for the cancellation of a judgment, or perpétuai stay of exécu- 
tion thereon, on the ground that the debtor bas been discharged in bank- 
ruptcy, if the holder of the judgment was a party to the fraudulent transaction 
out of which the judgment has arisen, he cannot plead that the judgment, 
being founded on a fraudulent transaction, is not affected by the discharge, 
even though he bas acquired his right from one to whom the plea might hâve 
been compétent. 

On the twelfth of December, 1876, Henry M. Davis and David 
Morse were adjudicated bankrupts. On the second dayof February, 
1877, the above-named plaintifï, Aaron F. Balliett, was duly appointed 
their assignée. In April, 1877, he commenced this action against 



508 FEDERAL REPORTER. 

Benjamin Dearborn and Hezekiah Seeley, alleging that the said 
bankrupts, within three months prior to the filing of the pétition 
against them, being then insoivent, had fraudulently transferred 
their stock of gênerai merchandise, valued at $7,000, to the said 
Dearborn and Seeley, they knowing, or having reasonable cause to 
believe, that the transfer was made by the bankrupts to defeat the 
provisions of the bankrupt act, and hinder and defraud their credit- 
ors. The plaintiff having recovered a verdict, judgment was entered 
on the fifth day of February, 1878, in his favor for $4,936.92. After 
the verdict against them, but prior to the entry of judgment, Dear- 
born and Seeley filed their pétition in»this court, and were dnly ad- 
judicated bankrupts. On the sixth of March, 1878, Balliett proved 
the judgment as a debt against their eatate, and thereafter received 
a dividend of $1,236.25. On the twenty-lirst of March, 1881, the 
said judgment was sold at public auction, and purchased by one John 
W. Chipman for the sum of $41. Chipman afterwards sold it to 
Henry M. Davis, one of the above-named bankrupts, who is now seek- 
ing to enforce it against the said Hezekiah Seeley, and has procured 
an exécution to be issued to the marshal, who is about to levy upon 
the property of the said Seeley by virtue thereof. On the twenty- 
eighth of February, 1882, the said Seeley was discharged from his 
debts in bankruptcy. He now moves that the said judgment, as 
against him, be canceled, or that a perpétuai stay of exécution be 
granted. The motion is resisted upon the ground that the judgment, 
founded upon a fraudulent transfer, is not affected by the discharge. 

Daniel Mcintosh, for the motion. 

Henry M. Davis, pro se, opposed. 

CoxE, J. The motion for a perpétuai stay should be granted. The 
only ground upon which it is resisted is that the judgment was re- 
covered in an action for fraud, and is therefore not affected by the 
discharge. Even if this proposition were well founded, the party 
who now owns, and is seeking lo enforce, the judgment, is not in a 
position to avail himself of it, for he is one of the bankrupts, whose 
fraudulent and collusive transfer made the judgment possible. If 
the défendants, Dearborn and Seeley, wei-e guilty of fraud in reeeiv- 
ing the property of the bankrupts, Davis and Morse were at least 
equally culpable in makiag the transfer upon the eve of their bank- 
ruptcy; they were the originators and active promoters of the un- 
lawful proceedings. The verdict established their fraud as conclu- 
sively as that of the défendants. In the course of time Davis comeK 
into possession of the judgment which his assignée recovered against 
his companions in fraud. To compel Seeley to pay Davis the amount 
thus ascertained to be due the estate in bankruptcy as the resuit of 
their joint fraud, would be inéquitable and unjust. No one should 
be permitted in this way to profit by his own wrong-doing. 

The motion is granted. 
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BbAOO V. CiTT OF Stockton. 

(Circuit Court, D. Califomia. May 10, 1886.) 

i. Patents fob Inventions — Inpringbmknt— Election of Remédies for Ih- 

FKINGBMBNT OF PaTENTS. 

The patentée may sue at law for his royalty or patent fee, one vi^o in- 
fringes by using his invention; or, athis élection, sue in equity for the prof- 
its arising from such infringement, and for an injunction against further 
use. 

2. Samb— NovELTY — Gong Attachmbnts for Firb-Enginb Housbs. 

Claims 3 and 4, in patent No. 6,831, re-issued to Robert Bragg, for gong 
attachments for fire-engines, sustained. 

3. Samb — Registbring Steokb of Alaem. 

The third claim of patent No. 173,361, issued to Robert Bragg, for an 
invention registering the number of strokes for giving a flre alarm, sustained. 

4. Same— Priob Use— Notice. 

Testimony taken before the examiner, under objection, tending to show 
prior use, will be rejected by the court, when no notice of such prior use has 
been given, and it has not been set up in the answer. 

In Equity. 

Joseph Leggett and Montague B. Severson, for complainant. 

F. H. Smith, for défendant. 

Sawyee, J., (orally.) In this case I bave had some difficulty in de- 
terminiDg, under the décisions in the circuit courts on the subject, 
■whether or not the bill in equity should be maintained. See Smith 
V. Sands, 24 Fed. Eep. 470, and cases cited. It does not appear that 
this défendant has ever made or sold any machines including the in- 
vention in question, or that it intehds to dô anything of the kind, but 
has only used some three or four machines which other parties made 
for it, there being no évidence of an intention to use any other ma- 
chines than those it now has. 

As compensation for the machines used is prayed for, the question 
arises whether complainant will be entitled to an injunction. As 
said in the case of Spaulding v. Page, 1 Sawy. 703, I think the com- 
plainant may waive a license fee, and elect as his remedy an injunc- 
tion against the further or eontinued use of the machines. Of course, 
if he can do that, he can maintain his suit in equity. But in order 
to do that he cannot recover a. royalty upon those machines; for by 
paying the royalty the défendant would be entitled to use them until 
worn out, and should not be enjoined from so doing; and for the roy- 
alty his remedy at law is simple. Complainant would hâve to be 
limitedto.the profits and damages arising from the use of those par- 
ticular machines, up to the time of the restraining of their further 
use, if a perpétuai injunction against further use is sought. In that 
aspect, I think it is a proper case for equity jurisdiction, on the 
ground that the complainant is entitled to an injunction, without dam- 
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âges, if he prefers, or to an account of profits to the présent time, and 
to an injunction against further use. 

In Birdsell V. Shaliol, 112 U, S. 487, S. C. 5 Sup. Ct. Eep. 244, 
says Mr. Justice Gray : 

"But an infringer does not, by paying damages for making and using a 
machine in infringement of a patent, acquire any right himself to the future 
use of the machine. On the contrary, he may, in addition to the paymeiitof 
damages for past infringement, be restrained l)y injunction from further use, 
and, when the whole machine is an infringement of the patent, be ordered 
to deliver it up to be destroyed." 

It would seem that the injured party should be the one to elect that 
one of two remédies against a wrong-doer whioh he deems most ad- 
vantageous. An injunction against further use may be préférable 
to a lieense fee. The mère license fee is not a complète recompense, 
when the patentée is driven to the expense of a lawsuit by the wrong- 
doer. 

From a careful examination of the évidence, I think the third and 
fourth claims of reissued patent No. 6,831; also the third claim of 
letters patent No. 173,261, — hâve been infringed by défendant by the 
use of the inventions covered by thèse claims. Uniess enjoined it is 
évident ihat défendant will continue to use those machines whioh it 
already has. I think, also, that thèse claims are valid. 

An attemptwas made to establish an anticipation of the invention 
covered by the third claim of letters patent No. 173,261. As in 
most cases where a valuable invention has been patented, a witness 
appeared who testified that, prier to the date of the patent, he saw 
something like it. I am not satisfied that the witness who testified 
in this case on that point ever made a device like that described in 
third claim of patent. There is no other testimony to support his 
statement. If he made the machine for Stephen D. Field, as he 
testifies, and it was used for several years so publicly, in San Fran- 
cisco, as he states, there would certaiùly hâve been other witnesaes 
who would bave seen it. In the case of Bragg v. City of San José, 
in this court, in relation to the device which be sayshe manufactured 
for Field, this same witness gave a very différent description from 
that which he gives in this case; and his testimony in the San José 
case has been introduced in this case to contradict his testimony now 
given. His testimony in that case was in accordance with the exi- 
gencies ot that occasion. His uncorroborated testimony, therefore, 
in view of his inconsistent testimony before given, is unsatisfactory. 
The testimony of the witnesses Phelps and Edmonds is wholly re- 
jected, because no notice of such testimony was given in the an- 
swer, or as required by the statute; consequently, there was no issue 
to which their testimony could be made applicable, and the testi- 
mony was improperly taken. I would suggest, generally, that, in 
practice before the examiner, counsel are in the habit of insisting 
npon introducing incompétent testimony, with the hope, I présume. 
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that it may be considered by the court. But it îs merely a \Ta8te of 
time and money to take Buch testimony, as the court must reject it 
when it cornes to an examination of the case. 

Let there be a decree in favor of complainant, sustaining the third 
and fourth claims of reissued letters patent No 6,831, and the third 
claim of letters patent No. 173,261; and a référence to the master 
for an accounting for the profits arising from the use by défendant 
of the infringing machines up to the présent time ; and that a per- 
pétuai injonction issue, restraining the future use of the inventions by 
défendant. 
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Emeey and others v. Samb. 
(Oircuit Court, 8. D. New York. May 8, 1888.) 

1. Patents for 'inventions— Damasbs for Infringembnt — Licenbb Pbb. 

On the accounting, in a suit for infringement of two patents, complainant 
relied upon a license uuder three pateuts, one of thèse being one of the pat- 
ents infringed, a proper déduction to be made on account of the non-use of 
the other two; but, as only two out of the six claims of the patent infringed 
were held valid, and those claims were unimportant, AeM only nominal dam- 
ages could be allowed. 

3. Samb. 

Where a license offered in évidence to establish the measure of damages 
for infringement was based upon two patents, one of which was the patent 
infringed, and the other had been declared void, and there was no important 
évidence as to the value of the use of the valid patent, held, that only nominal 
damages could be allowed. 

In Equity. 

William A. Macleod, for complainants. 

Lucien Birdseye and William S. Lewis, for défendant. 

Shipman, J. Thèse are exceptions by the respective complainants 
to the master's reports in which he found nominal damages only in 
each of the above-entitled causes, The Moffitt suit was for infringe- 
ment of patents No. 178,869 and No. 209,826. The Emery suit was 
for infringement of patent No. 147,288, granted to Simonds and 
Emery, February 10, 1874. Ail thèse patents related to machines 
for making heel counters or stiiïeners for boots and shoes. The facta 
npon which the référence to the master was decreed are given in the 
opinions of the court in 17 Fed. Eep. 336, and Id. 242. 

MoflStt licensed Cavanagh to use two machines oontaining the im- 
provements described in letters patent reissue No. 6,162, No. 159,- 
702, and No. 178,869; the licensee paying three mills for eaoh pair 

'Edited by Charles 0. linthicum, Esq., of the Chicago bar. 
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of counters made upon said machines and sold. The complainants 
relied entirely upon this lioense fee, and the proper déduction to be 
made therefrom, as the rule or basis for an ascertainment of dam- 
ages. 

No. 178,869, known as the double proeess patent, contained six 
claims. The alleged invention consisted mainly in a double proeess 
for making a counter from a blank; the first consisting in shaping 
it by means of a former moving upon an axis, and suitable means 
for holding the blank up to the former, the machine for performing 
this part of the proeess having been patented to MofStt by reissue 
6,162; and the second proeess consisting in moulding the counter so 
formed over a maie mould of the desired form. The first part bent 
the blank to a "clam-shell" form, and the second turned the "clam 
shell" into a completely moulded counter. The machinery by which 
the second part was performed was covered by the first and fourth 
claims of the Simonds and Emery patent, which MofBtt was licensed 
to use, and which he, in fact, permitted Cavanagh to use when he 
granted the license hereinbefore mentioned. After this license was 
granted, Moifitt, voluntarily and without compensation, put into the 
machines the improvements described in No. 209,826. The court 
found that claims 6 and 6 only of No. 178,869, and which covered 
unimportant parts of the machine, were valid, and that claims 1, 3, 
and 4, of No. 209,826 were valid. Keissue 6,162 has been held by 
the suprême court to be void. Moffitt v. Rogers, 106 U. S. 423; S. 
C. 1 Sup. et. Eep. 70. No. 159,702 is admitted to bave been of no 
pecuniary importance. 

It will thus be seen that, of the three patents which Cavanagh was 
licensed to use, one is void, the second is immaterial, and only two 
unimportant claims of the third are valid. MofStt says in reply that, 
although No. 6,162 is void, yet that No. 209,826 was a valid substi- 
tute therefor, and that by means of this substitute Cavanagh had the 
beneflt of the machine which he was licensed to use. It is unneces- 
sary to consider any légal objection to this proposition, for it is not 
supported by the facts. No. 6,162, as will be seen by the décision in 
Moffitt V. Rogers, was a broad patent, and, if it had been sustained, 
covered a valnable invention, while No. 209,826 is a very narrow 
patent, and was only sustained upon a technicality. There was no 
évidence before the master, and, in my opinion, no évidence could 
bave been produced, which would justify a finding of anything more 
than nominal damages for an infringement of so much of the valid 
MofStt patents as were used by Cavanagh. 

In the Emery suit the complainants say that the master erred in 
his finding of nominal damages only, because "the facts before him 
were suflScient to warrant a computation of damages upon the prin- 
ciple of an established fee. Although the double proeess claim of 
the 1876 patent named in the license was held void, Cavanagh con- 
tinued to enjoy practioally the benefits of that claim by virtue of the 
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présence in tbe machines of the Simonds and Emery device of the 
divided mould, without which the said process could not be worked out, 
which Simonds and Emery device the complainant had acquired from 
Simonds and Emery the right to put in the machines, and which de- 
vice the court decided to be validly claimed in the Simonds and Emsry 
patent. Therefore, whatever valuation, under the license agreement 
between Moffitt and Cavanagh, belonged to the double process claim 
of the 1876 patent, and would hâve been a proper measure of dam- 
age under that claim, if it had been held valid, is to be taken as tbe 
proper measure of damage for the subséquent unlicensed use of the 
Simonds and Emery divided mould, the use of which in the machine 
was the use of the process to ail practical intents and purposes." A 
sufficient answer to this exception is that Cavanagh's license fee was 
based upon the use of the double process, which consisted in the use 
of No. 6,162 and No. 147,288, and that the use of the Simonds and 
Emery mould alone was not practically the use of the double process. 
There was no testiraony which could justify a finding of how much 
the use of one machine only was worth. Simonds' testimony upon 
this point I do not regard as valuable. 

It is unimportant to consider the exceptions in the Moffitt case in 
regard to the number of counters which Cavanagh made, because, 
whatever the number, the finding of nominal damages must be the 
same. 

The exceptions in both cases are overruled, and the master's re- 
ports are confirmed. The final deoree in the Mof&tt case should be 
without costs. 



The Maetha Browee.' 
(Disfriei Court, J). Massachusetts. May 4, 1886.) 

]. Collision— Changb of Coursk— Dbfectitb Lookout— Conflictino Testi- 
mony — Presumptions Arising from Compabison dp Vbssbls. 

The schooner C. coUided with the schooner M. The former was a small 
flshing vessel; the latter, a large coaster. At the time of the collision the 
weather was clear, the wind light, and blowing steadily from the southward. 
At the time of sighting each other the vessels were sailing on nearly parallel 
'ines; the course of the C. being 8. E., that of the M., N. W. by W. The 
speed of the C. was six knots; that of the M., three knots. The former was 
close-hauled on the starboard tack, while the latter was on the port tack, with 
the wind free. The testimony on the part of the C. was that when they iirst 
sighted the green light of the M. it bore from twoto three points on their port 
bow, and was distant about three-quarters of a mile; that shortly afterwards 
both lights became visible, and that the M. continued to corne directly on to 
the C, and struck the latter on her port side. It is further asserted on the 
part of the C that during ail of this time her course remained unchanged: 
The testimony on the part of the M. is that when they flrst sighted the red 
light of the C. it bore two points on their starboard bow, and waa distant 

^ Reported by Théodore M. Etting, Bsq., of the Fhiladelphia bar. 
v.27F.no.6— 33 
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: -aBouttiree-quarters of a mile; that thehelm of the M. wasiordered Itard a-port, 
but that instead of a red a green light appeared on their port bow, where- 
upon the helm of the M. was starboarded; that shortly afterwards the red 
light again appeared crossing their bow, and renderinga collision inévitable. 
Held, that the case having been presented on both sides upon the theory that 
one or the other of thèse maneuvers actually happened, the probabilities point 
to the conclusion that the C. was the guilty vessel. 

2. Samb— Pbbsumptiohs Arising fkom a Compakison op the Charactbr and 

Management op the Two Vessbls. 

The circumstance that the master of the M., an experienced mariner, was 
in charge of the deck; that he had under him a sufflcient watch, a compétent 
lookout, and a capable helmsman; and that the approach of the 0. was plainly 
seen, rendersit improbable th'at under suçh circumstances the M. wouldhave 
flrst kept off two points and then luffed eight points. The circumstance that 
the master of the C. was below, and did not corne on deck until just bef ore the 
collision; that the lookout, a lad of 18, and the whèelsman, were the only peu- 
ple on duty; and that neither of them had been placed in charge of the ves- 
sel, or had orders how to act in case of emergency, cannot be disregarded. 
A comparison of the character, speed, and management of the two vessela 
renders it much more likely that the C. was guilty of the wrong maneuver than 
the M. This presumption is not rebutted by the testimony of the master of 
the C. with regard to the rudder of the M., as seen by him after the collision. 

3. Same— Négligent Lookout— Fuight op Hblmsman. 

The collision arose undoubtedly from the failure of the lookout on the C. 
to see the light of the M. until she was close aboard. The change of course 
foUowed as the resuit of the fright and confusion of the man at the wheel. 

Libel by the owners of the schooner Cyrena Ann against the 
schooner Martha Brower, to recover the loss sustained by a collision 
between the two vessels. 

W. W. Dodge, for libelants. 

Ç, T. liussell, Jr., for claimants. 

Nelson, J. The Cyrena Ann, a small fishing schooner of 57 tons, 
belonging to Portland, Maine, left Gloucester on the morning of 
August 5, 1885, for a mackerel trip in Barnstable bay. At 8 p. m. of 
the same day she was 12 miles S. E, by E. from Minot's light, cloae- 
hauled on the starboard tack, steering S. B., the wind being south- 
erly, light, and steady ; the evening clear and fine: her speed six knota. 
The Martha Brower, a three-masted schooner of 612 tons register, 
bélohging to Somers' Point, New Jersey, was on a voyage from Phil- 
adelphia to Boston, with a full cargo of 914 tons of eoal. and draw- 
ing 15 feet of water. She was sailing on the port tack, with the wind 
free, her course N. W. by W., and her speed three knots. In the 
collision the Martha Brower struok the Cyrena Ann head on, a little 
forward of the port beam, cutting into the main hatch, and the latter 
filled and sunk in half an hour. The Martha Brower suffered the loss 
of her jib-boom and some of her forward sails and rigging, but was 
otherwise uninjured. The account given of the collision by Capt. 
Thompson, of the Martha Brower, in which he is corroborated by ail 
thé men on deck, is as follbws: At about 8 o'clock, the starboard 
watch, conaiatiniî of the master, the second mate, and two able sea- 
men being on deck, the master in charge, the lookout reported the 
red light of the Cyrena; Ann two points on the starboard bow, three- 
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quarters of a mile away. The master, after examining hér wittx bîs 
glasses from the starboard quarter, ani judging her by her.sails to be 
heading S. E., ordered the helm to be put hard a-port. He then 
stepped over to the other aide of the deok, expeeting the light to ap- 
pear over the port bow, as would hâve happened if the other vessel 
had kept her course; but not seeing it, he stepped back to leeward^ 
and saw the approaohing vessel's green light, and then ordered the 
helm to be steadied. The Cyrena Ann then suddenly sprung her 
luff, showed her red light, and crossed under the bows of the Mar- 
tha Brower, thus causing the collision. On the side of the Cyrena 
Ann, the story of the collision, as told by her lookout and the man 
at the wheel, ia thia: The green light of the Martha Brower was 
first seen between two and three points on the port bow, three-guar- 
ters of a mile off, and then both her lights became visible in the same 
direction, indicating that she was keeping off. The next seen of her 
was that she was coming directly into the Cyrena Ann on the port 
side, the Cyrena Ann in the mean time having made no change of 
course whatever. 

It is obvions, from the relative positions of the two vessels, that 
either the Martha Brower, after keeping off two points, as it is agreed 
she did, luffed ; or that the Cyrena Ann, instead of keeping her course 
as she ought to hâve done, having the right of way, first kept off, 
and then luffed across the bows of the Martha Brower; and the case 
was presented on both sides upon the theory that one or the other of 
thèse maneuvers actually happened. The question is, which side is 
to be believed? It seems to me that ail the probabilities of the case 
point to the conclusion that the Cyrena Ann was the guilty vessel. 
The Martha Brower was a large, deeply-laden vessel, drawing 15 feet 
of water, with a valuable cargo on board, approaching Boston in the 
track of ail southern and eastem commerce. She was in charge of 
her master, a seaman of long expérience in coastwise navigation, 
with a watch of three men on deck, with one able seaman on the 
lookoiTt and another at the wheel. She was proceeding at a low rate of 
speed, in a light wind, against a strong ebb-tide. The approach of 
the Cyrena Ann was plainly seen. That, under such circumstances, 
she either would or could hâve first kept off two points, and then 
luffed eight points, ia extremely improbable. On the other hand, to 
the Cyrena Ann, a small fore and aft fishing schooner, without cargo, 
nearly or quite close-hauled, with ail sails set and going with the 
tide, at twice the speed of the Martha Brower, such a change of course 
was not impossible. The only men on deck were the lookout, who 
was a lad 18 years old, and the man at the wheel. Neither of them 
had charge of the vessel, and they had received no orders how to act 
in case of an emergency. The skipper and the rest of the mein were 
below. The lookout, some time before the collision, went below to 
call the skipper, who came on deck just as the collision happened. 

Gomparing.theoharacter and, management of the two vessels^ it is 
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mnch more likely that the Cyrena Ann was guilty of the wrong move- 
ment than the Martha Brower. The dépositions of the two men on 
deck on the Gyrena Ann are by no means satisfactory. They indi- 
cate great ignorance, or else want of truthfulness, and are untrust- 
worthy. The accident arose, undoubtedly, from the failure of the 
lookout of the Cyrena Ann to see the light of the Martha Brower un- 
til she was close aboard, and the change of course foilowed as the re- 
Bult of the fright and confusioa of the man at the wheel. 

The skipper of the Cyrena Ann testiiies that after the accident he 
took a boat, and rowed under the stem of the Martha Brower, and 
found her rudder turned hard to port. Great reliance is placed on 
this fact by the libelants. But the collision itself would bave the ef- 
fect to throw the Martha Brower's stem to port, and the rudder would 
naturally folio w the movement of the stem in the same direction. It 
might also hâve been changed in the efforts to back off. The fact is 
not sufficient to overcome the testimony from the Martha Brower that 
her helm was steadied, and the other strong presûmptions in her 
favor. 

Libel dismissed, with costa. 



The Annbx No. 3.' 

HoGG V. The Pennsylvania Annex No. 3. 

(Diairiet Court, E. D. New York. February 27, 1886.) 

Collision— Fog—Identitt of Colliding Vbssbl— Alibi. 

On the evening of February 6, 1884, a vessel collided with the steamer West- 
ern Texas, which was lying at Pier 9, East river; but, owing to the darlsness 
and a thick fog which prevailed at the time, it was impossiule to distinguish 
clearly the boat which did the damage. At about that tyne, on the same even- 
ing, the Pennsylvania Annex No. 3, on her way from Brooklyn to Jersey City, 
was in collision with some object in the vicinity of Pier 9. Suit was brought 
against Annex No. 8 for the damage sustained by the Western Texas. The 
claimants denied the identity of the colliding vessel with the Annex boat. 
Èeld, on the évidence, that the libelant had not proved that the damage in 
question was done by Annex No. 3, and that the libel should be dismissed. 

In Admiralty. 

Evarts, Ghoate ds Beaman, (Treaâwell Cleveland,) for libelant. 

Goodrich, Deady <è Goodrich, for claimant. 

Benediot, J. This action is to recover of the ferry-boat Annex No. 
3 the damages sustained by the steamer Western Texas by being run 
into on the evening of February 6, 188.5, while lying along-side Pier 
9, in the East river. At the time this damage was done to the Weet- 

' Eeported by K. D. & Wyllya Beuedict, Esqs., of the New York bar. 
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em Texas a fog of extraordinary density was prevailing, and the only 
question at issue is whether the beat Annex No. 3, hère proceeded 
against, was the boat by •which the damage in question was done. 
Over this question the contest has been severe, and a large amount 
of testimony has been taken. I hâve given this testimony a careful 
examination, aided by elaborate briefs from the advocates, and my 
conclusion is that the libelant has not proved that the damage in 
question was done by Annex No. 3. My view respecting some of the 
positions taken in behalf of the libelant may be stated. 

It being conceded that in this same fog Annex No. 3 made a trip 
from Brooklyn to Jersey City, and during the trip came in contact 
■with something, within a short distance of the place where the West- 
ern Texas lay when struck, it is claimed to be a singular coïncidence 
that two vessels, bound down the East river, at nearly the same time, 
brought up on the New York shore at nearly the same place. I see 
nothing so very singular in such a coïncidence. There would be 
nothing unusual in two or more ferry-boats, even, passing down the 
East river at nearly the same time, and nothing strange if, in such a 
fog, more than one of them should bring up in the locality where the 
Western Texas was moored. Unless several persons who were pas- 
sengers on the Annex No. 3 on the trip she made, who hâve no inter- 
est in the controversy, hâve sought to mislead the court as to what 
occurred on the trip, it seems impossible that such a blow as was re- 
ceived by the Western Texas was delivered by Annex No. 3 during 
that trip. Every passenger called, save one called by the libelant,. — 
as to whose veracity there is cause for doubt, — testifies that the touch 
of Annex No. 3 upon what she struck was altogether too light to do 
damage, aud there is testimony going to prove, as a fact, that what 
Annex No. 3 touched was a pier. 

Great reliance is placed by the libelant upon the testimony of two 
witnesses who were upon the schooner Jordan L. Mott, a vessel lying 
in the same slip with the Western Texas at the time she was dam- 
aged, and who saw the boat that did the damage. But thèse wit- 
nesses testify to seeing more than I think it possible for them to hâve 
seen, considering their position and the density of the fog. It is dif- 
ficult to understand how there could hâve been auy collision at ail if 
it were possible to see as well as thèse witnesses say they saw. Be- 
sides, one of them says that pièces of wood were knocked off the boat 
that ran into the Western Texas, fell into the water, and he vainly 
endeavored to secure one of them. No pièces of wood were broken 
ofif Annex No. 3, as is plainly proved. 

Again, it is argued, from the strength of the tide and the testi- 
mony of those on Annex No. 3 respecting her speed, and an estimate 
of her weight, that she would hâve delivered a blow of 8,000 tons 
weight. If this be so, it seems to my mind impossible that Annex No. 
3 could hâve delivered a blow upon the rigid iron side of the West- 
ern Texas, lying along-aside a pier, not only without injury to her- 
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self, but alao leaving her bow free from aûy marks indîcating tbat she 
bad been in collision. I gain no light upon, the question at issue 
from tbe testimony respecting the direction of the blow received by 
tbe Western Texas, nor from the testimony showing want of anxiety 
on the part of those on Annex No. 3 to learn wbat object she came in 
contact witb, nor from the shreds picked from the broken plate of the 
Western Texas. 

The testimony respecting the bail from the Western Texas, and the 
lights seen on the boat that did the damage, makes against tbe libel- 
ant, as it seems to me. The testimony raises a doubt in my mind 
whetber the boat that struck tbe Western Texas had tbe iron folding 
barrier which is upon the Annex No. 3, although there is no doubt that 
there was some sort of fence upon ber. 

There re mains to allude to wbat sbould, I tbink, be considered dé- 
cisive of the case, namely, the record of the ferry-boat's time of 
departure from Brooklyn, and ber arrivai at Jersey City, on the trip 
when it is claimed by the libelant that she ran into tbe Western 
Texas. Such records were kept at both places in the regular course 
of the business of the ferry. Tbey are produced by the claimant, 
to show — as they do show — that Annex No. 3 was not in the neigh- 
borbood of the Western Texas at tbe time she received tbe damage 
in question. Thèse records, as they stand, are conclusive against 
the libelant. But thèse records are ohallenged by the libelant. Tbe 
one showing tbe time of departure it is insisted bas been altered in 
the figures; the other, showing the time of arrivai, it is insisted bas 
been fabricated for tbe purposes of this suit. 

The charge tbat the figures showing the time of the boat's depart- 
ure from Brooklyn hâve been tampered with bas for its basis an ap- 
parent altération in a figure in tbe entry of tbe time of the depart- 
ure. But altérations in other figures are apparent elsewbere in the 
record, and a change of a figure in an entry of this character may 
easily occur, and is not, by itself, sufiicient to prove a fraudulent 
intent to falsify the record. The effort to conceal tbe change of the 
figure, which is greatly relied upon as being proved by the paper 
itself, is not apparent to me. I see no material différence between 
this entry and other entries in tbe same record, where there is no 
reason to doubt that the figure was cbanged, at the time of making 
the entry, to make the entry correspond with the facts. 

Tbe charge that the record of tbe boat's arrivai in Jersey City on 
eacb trip is a fabrication bas for its basis the fact that tbe edges 
of that one of the sheets produced which contains the record of the 
day in question show a green stain, suôh as would appear on a sheet 
tbat had been once bound in a book, and there are indications tbat 
,tbe sheet in question bad been trimmed, wbereas the records at Jer- 
sey City were kept on loose sheets, and not bound in à book, while 
the records kept in Brooklyn, only were bound in a book. Hère the 
dijfScuIty is tbat other sheets of the records kept at Jersey City, bav- 
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îng no Bearîng wîiatever on this controversy, and whîcîi, as produced, 
could net hâve been substituted for the purpose of affecting the prés- 
ent suit, are similar to the sbeet in dispute. In the March records 
there are three such sheets. Undoubtedly the peculiarity in the dis- 
puted sbeet entitled the libelant to require positive proof of its gen- 
uineness and aectiracy. That proof bas been furnished by the testi- 
mony of those who made the entries and produced the sheets, and 
évidence bas also beau furnished from the office where the blank sheets 
were printed, tending to show how sheets like this might be produced 
■without ever having been bound in a book, although, of course, there 
is no évidence from the printer in regard to thèse particular sheets. 
Notwithstanding, therefore, the bold assertion that thèse sheets 
convict the claimants of endeavoring to escape liability in this action 
by "fraud, perjury, and forgery," I atn of the contrary opinion. To 
my mind, thèse sheets alone prove that the libelant bas mistaken 
the vessel to proceed against, and compel a décision of this case ad- 
verse to the libelant. 



The Maggie Willett.* 
(District Court, D. Massachusetts. April 28, 1886.) 

BaLTAGE— AWABD— CiBCUMSTANCES OF UNUBUAL PbBIL TO LiFB KSD PBOPBRTT 

Saved— Rbpusal of Inadéquate Compensation. 

Theschooner M., wiile at aea, encountered heavy weather, and in consé- 
quence lost her sails, sprang her f oremast, carried away lier main-boom and 
gaflE, and was otherwise severely crippled. AU of her water, cooking uten- 
sils, and fuel were washed overboard. Her men were, for flve daya, left 
without fuel and water, and suffered severely. When found, she was in the 
vicinity of a dangerous shoal, upon which she was drifting. In answer to 
a signal of distress, the D., a fisning schooner, came to her assistance. The 
crew of the M. were taken on boaird of the D., and a relief crew from the 
D., with provisions, fuel, and sails, were placed on board of the M. The 
D. abandoned her voyage, and convoyed the M. to a port of distress. Thp time 
consumed was about three days. The master of the M. ofiEered the master 
of the D. $1,500 if he would put him aboard of his own vessel, stay by him, 
and convoy him to port. This offer was refused. Held, that the sum of- 
îered was inadéquate for the service, as it involved the giving up of the D.'s 
trip, and the salvors were not bound to accept it. The value of the D. was 
$10,000. The loss by the abandonment of their voyage, though uncertàin, 
was considérable. The value of the M. and cargo was $11,000. The labor of 
bringingthe M. into port, the loss of the D.'s trip, and other circumstancea, 
entitle the aalvors to a compensation of one-third of the value of the prop- 
erty saved. 

Libel by the owner, master, and crew of the fisbing schooner Dido, 
of Gloueester, against the British schooner Maggie Willett, of St. 
Johns, New Brunswick, and her cargo, for salvage. 

G. A. Russell a,xiA. F. Dodge, iox\i\)&\&nis. 

Charles T. Russell, Jr., for claimant. 

lEeported by Théodore M. Etting, Esq., of the Philadelphia bar. ■ 
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Nemon, J. At sonrise on the morning of December 31, 1885, the 
Dido, then on a fishing voyage on George's banks, in latitude 41 deg. 
9 min. N,, and longitude 66 deg. 30 min. W., fell in with the British 
Bchooner Maggie Willett, in a disabled condition, flying a signal of 
distress. It appears from the protest of the master, and the other 
évidence in the case, that the Maggie Willett sailed from Halifax on 
the twenty-fifth of December, 1885, bound for New York, with a cargo 
of dried and pickled iish. On the day following ehe encountered a 
violent gale from N. E., in which ail her saiis were torn or blown 
away, her main-boom and gafif broken, her foremast sprung, the coat 
around her mainmast damaged, her bulwarks and galley broken in, 
her house started, and her boats, galley-stove, and ail her water, fuel, 
and cooking utensils washed overboard by the seas. The place where 
sbe was discovered was in the -vicinity of dangerous shoals, upon 
which she was drifting. Her men had been without fresh water for 
five days, and were suffering severely from huuger, thirst, and cold. 
They were taken on board the Dido, and their wants supplied. Aft- 
erwards six men from the crew of the Dido were put on board of her, 
with provisions and fuel, and the Dido's stay-sail and riding-sail, and 
she was then taken in tow by the Dido, and started for Gloucester. 
After towing 13 hours the tow-line parted, and from that time she 
proceeded under the riding and stay sails and the remnants of her 
own sails, the Dido aceompanying her, and arrived in Gloucester the 
morning of January 3d. The dispated points were whether the mas- 
ter of the Dido took any unfair advantage in getting possession of 
the Maggie Willett, and was justiûed afterwards in retaining posses- 
sion of her. 

There is no évidence in the case to sustain the défense that the 
Dido's men, by exaggerating the danger, worked upon the fears of the 
men on the Maggie Willett, for the purpose of getting possession of 
her. The extrême péril of the situation was recognized by ail, and 
Capt. Bissett, of the Maggie Willett, admits that he was taken o£f at 
bis own request. When first spoken by the Dido, Capt. Bissett asked 
to be supplied with water and sails, and was answered that water 
could be f urnished, but that the Dido had no spare sails. As two saila 
from the Dido were afterwards used in navigating the Maggie Willett 
to Gloucester, the inference is drawn that in refusing to supply them 
Capt. Thomas, of the Dido, did not act in good faith. But the ex- 
planation is simple and satisfactory. The riding-sail and stay-sail 
were the sails used on the fishing ground for keeping the vessel in 
position while the crew were engaged in fishing, and were indis- 
pensable for that purpose. Without them the voyage would hâve to 
be abandoned. She had no spare sails which she could furnish if she 
oontinued on the fishing ground. She could be navigated without 
them, but her men could not fish. There was no misrepresentation 
when they were refused. Capt. Bissett states in his protest that be 
fore starting for Gloucester he requested to be put aboard his vessel 
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again, and this was ref used. But in bis déposition he swears thai he 
offered Capt. Thomas $1,500 if he would put him aboard, and stay 
by him till he got to Gloucester, and this was refused. This offer 
the salvors were not bound to accept. The sum offered was quite in- 
adéquate for the service to be rendered, as it involved the giving up 
of the Dido's trip. The offer of Capt. Bissett could hardly bave been 
made in good faitb, since neither be nor his men were in a condition to 
take charge of the vessel, and the men refused to return on board, as 
they had a right to do. 

I find no évidence in the case to sustain the charge of misbehavior 
on the part of the men on the Dido, On the contrary, their conduct 
seems to bave been humane and considerate in every respect. 

Considering the desperate condition of the Maggie Willett when 
rescued, the labor of bringing her into port, and the loss of the 
Dido's trip, a very libéral compensation should be decreed. Tho 
value of the Dido and her outfit was $10,000. The loss by the 
abandonment of her voyage, though uncertain, was undoubtedly con- 
sidérable. The value of the Maggie Willett and her cargo was $11,- 
000. In a case very similar to this in its circumstances, where the 
value of the ship and cargo saved was $90,000, Judge Lowell gave 
one-fourth of the value. The Lovett Peacock, 1 Low. 143. As the 
value in this case was less, I think the proportion should be larger, 
and shall decree one-tbird, or $3,667. I make no order as to the dis- 
tribution among the salvors of the amount awarded, as it was stated 
at the hearing that they would agrée upon a distribution. 

Decree for the libelants for $3,667, with costs. 



The j. j. Deiscoll.' 
(District Court, E. B. New York. March 33, 1886. 

. Towagb—Spebd— Steamer' B Swell— Damage to Cargo— Liabilitt. 

Where the tug D. started to tow a lighter from Brooklyn to Hoboken, and 
took her too rapidly through the swells of a large steamer, whlch caused the 
lighter to fiU with water, and subsequently to careen, and lose part of her 
cargo, held, that the tug was answerable for the loss. 

I. Same — Offer to Put Liqhteb in Safett — Dutt op Tito — Négligence — 
Chotcb of CouEflES— Error op Judgmbnt. 

Testimony was offered to show that after the danger to the lighter became 
apparent the tug proposed to take her to a place of safety on the New York 
shore, but the master of the lighter objected. Held, that the tug would not 
be relieved from her duty to put the lighter in a place of safety by an objec- 
tion from the lighter's master; and if the duty of deciding upon the çroper 
course was upon the master of the lighter, an error of judgment on his part 
would not relieve the tug, since it was her négligence that brought upon the 
captain of the lighter the necessity of making such décision. 

'Reported by R. D. & Wyllys Benedict, Esqs., of the New York bar. 
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, In Admiralty. 

Goodrich, Deady <ê Platt, for libelant, Silas T. Havens. 
Benedict, Taft é Benedîct, for claimant. 

Benedict, J. Upon ail the testimony I am of the opinion that the 
cause of the lighter's taking in water as she did was not a leak in the 
lighter, nor an overload, but the speed at which she was towed through 
the swells of steam-boats' waves in the North river. I am also of the 
opinion that it was négligence in the tug to tow the lighter through 
thèse swells at a rate of speed sufficient to cause her to take water 
as she did. The resuit of this négligence was that the water thrown 
into the lighter rendered her unseaworthy, and put her in danger of 
sinking, and the subséquent capsizing of the lighter, and loss of much 
of her cargo, was the immédiate conséquence of this négligence. 
The liability of the tug follows. 

There is in the case testimony from the tug that, after the danger 
to the lighter became apparent, the tug proposed to take her into the 
nearest dock on the New York shore, and there is testimony warrant- 
ing the conclusion that if that course had been pursued the loss in 
question would hâve been avoided. On the other hand, there is 
testimony from the master of the lighter that he proposed to the tug 
to take the lighter to the New York docks, and that the proposition was 
not acceded to by the master of the tug. But the testimony of the 
tug-men on this point, if taken as true, does not assist the tug. If 
it be assumed that the plight to which the lighter was redueed by 
the négligence of the tug cast upon the tug a duty to put the lighter 
in a place of safety, the tug would not be relieved from that duty by 
an objection from the master of the lighter. If, on the other hand, 
the duty of deciding upon the proper course to be pursued to secure 
the safety of the lighter after she had taken the water was upon the 
master of the lighter, an error of judgment committed by him inar- 
riving at the décision to attempt to make the Jersey shore — excus- 
able as it was under the circumstances — would not relieve the tug, 
for it was the tug's négligence that brought upon the captain of the 
lighter the neeessity of deciding whether to go to New York or New 
Jersey. An error of judgment committed by the master of the lighter 
under such circumstances can hâve no effect to relieve the tug from 
liability for a loss which was an immédiate conséquence of the act of 
négligence found to hâve been committed by her. 



Tiœ VKNKXB. S23 

Thi Veni*ee.* 

(Dùtriet Court, E. O. New York. December 16, 1885.) 

1. Carrier— Of Qoods bt Ship— Damage to Cargo, — Odor of Petroleum— 

Pboof. 

On the évidence, held, that the damage to canary-seed, claimed by libelants 
to hâve occurred from the odor of petroleum, while on the bark Venner, had 
not been proved, and that the action muât therefore fail. 

2. Samb — Delivbry of Cargo — Short âge — Bili, of LadIng — "Wbight an» 

Contents Unxnown" — Evidence. 

There can be no recovery for short delivery where the bill of lading says 
"weight and contenta unknown, " and no testimony is ofïered to show how 
much cargo was shipped, while the teatimony from the ship is that ail taken 
on board was delivered. 

In Admiralty. 

Scudder de Carter, for libelants, D, V. Arguimbau and others. 

Wilcox, Adams d Macklin, for claimant. 

Benedict, J. If the canary-seed while on board the vessel was 
damaged by petroleum, the liability of the vessel for such damage 
eannot be disputed, whether the damage arose from actual contact 
■with petroleum, or from the fumes of petroleum caused by the beat 
of the hold. The décisive question of the case is whether the seed 
was 80 damaged while on board the vessel. Upon this question of 
fact the testimony is conflicting, and I am unable to say that the ex- 
istence of such damage to this seed at the time of its discharge from 
the ship has been proved. Furthermore, there is uncontradicted testi- 
mony that no odor of petroleum could be detected on the seed claimed 
to hâve been damaged, when carefuUy examined some time subsé- 
quent to its discharge; that a sample taken from this part of the 
seed was actually fed to a canary, and eaten by the bird without ob- 
jection or injury; and a sample is produced in court in which no 
odor of petroleum is discovered. This testimony seems to prove that, 
if the seed had been tainted with the odor of petroleum while on the 
vessel, that odor disappeared in time, and left the seed as valuable as 
before. Such being the fact, the action must fail because no dam- 
age is proved. In this connection it is to be remarked that there is 
no évidence that the seed was sold as damaged, and if the sample 
produced in court is a fair sample, as is testified, no reason is seen 
for seiling it as damaged. 

There is also a claim for short delivery ; but the bill of lading says : 
"Weight and contents unknown." No testimony is offered to show 
how much the bags contained when shipped, and that they were ail 
full, and the testimony from the ship is that ail taken on board was 
delivered. 

'Reported by B. D. & Wyllys Benedict, Esqa., of the New York bar. 
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The Nelme Bloomfibld,' 

(Dùtriei Court, D. Sfm Jertey. April 28, 1886.) 

Seamen — LnsN fob Wages — Stalb Claim — Priobity op Bow a Fidb Lien 
Claimants. 

In the distribution of the proceeds of a sale, the libelant, a former mariner, 
claimed, as against a material-œan, wages for three years. Prom the libel- 
ant's own testimony it appeared that over two years nad elapsed before the 
institution of the présent proceedings; that he had been in tlie neigliborhood 
of the vessel and her owner during ail the time; and that no excuse whatever 
was given for this long delay. It further appeared that during ail this time he 
had not herctofore made an^ attempt to collect the debt. Beld, that public 
policy requires that such lions should not be enforced, to the détriment of 
other hona fiée lienors, af ter such a lapse of time, and without the assignment 
of any reason for their having lain ao long dormant. 

In Admiralty. 

Goodrich, Deady é Platt, for Cahill and others. 

Bristow, Peet é Opdyke, for New York Emery Company. 

Nixon, J. The commissioner bas found due to the libelants as fol- 
lows : To Thomas W. White, for wages, $19.50; to Peter Karney, for 
wages, $2.76; to James Cahill, for wages, $37.87; to Matthew Keefe, 
for wages, $17.88; toThomasDimn, for wages,$16.12; to John Cahill, 
for wages, $509.24. The New York Emery Company, a subséquent 
libelant, excepts to the allowance of anything to John Cahill, upon the 
ground that his claim has beeome stale, and must be deemed as aban- 
doned by lapse of time. His statement, under oath, is that he went 
on board of the Bloomfield in March, 1880, and left her in Decem- 
ber, 1883, there being due to him for wages at the time of leaving 
$450. The commissioner has found due this sum, with interest to 
the date of his report. The libelant gives no excuse for his long de- 
lay in enforcing his lien. The testimony shows that he has been in 
the neighborhood of the vessel and her owner during ail the time, 
and has made no attempt to collect the debt. Public policy requires 
that such liens should not be enforced to the détriment of other bowi 
fide lienors, after such a lapse of time, and without the assignment 
of any reason why they should hâve lain dorment so long. This ex- 
ception is therefore sustained. 

Let a decree be entered in favor of the other libelants for the sums 
found due to them respectively, and let the claim of the New York 
Emery Company be referred to a commissioner to aseertain and re- 
port the facts to the court. 

> Beported by Théodore M. Etting, Esq., of the Fhiladelphia bar. 
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Thb South Cambria. 

EowLAND V. The South Gambbu. 

iDùiriet Cowt, B. Belawwre. May 14, 1886.) 

1. PnoTAGE— Validity op State Laws. 

The provisions of a state law, regulating pilota and pilotage, which are In 
direct and manifest collision with the act of congress of March 3, 1887, con- 
cerning pilots, held, to be inoperative and void. 

2. Samb — Construction op thb Act op Congress op March 2, 1837. 

A law of the state of Delaware provides that the first duly-licensed pilot 
who may offer himself to any inward bound vessel in the Delaware bay, re- 
quiring a pilot, shall take charge of her, and that if his services are refused 
he may sue the master, owner, or consignée thereof for fuU pilotage. The 
act of congress of March 3, 1837, (5 St. l.îS,) enacts "that it shall and may be 
lawful for the master or commander of any vessel coming into or going ont 
of any port situate upon waters which are the boundary between two States, 
to employ any pilot duly licensed or authorized by the laws of either of the 
States bounded on the said waters, to pilot said vessel to or from said port, 
any law, usage, or custom to the contrary notwithstanding. " Held, that, al- 
though the Delaware bay and river do not constitiite a boundary between the 
States of Delaware and Pennsylvania, thèse states, being coterminous, and 
bordering on the same navigable waters, corne within the spirit and meaning 
of the act of congress, which was intended to neutralize the eflfect of adverse 
and conflicting laws of adjoining states which had exercised, or might as- 
sume, an exclusive régulation of pilotage on navigable waters which are the 
common, though not the separating, boundary of such states. Following 
Tlie Glymene, 9 Fed. Rep. 164; S. C. 12 Fed. Rep. 346; The Uiloek, 19 Fed. Rep. 
211: TheAbercom. 26 Fed. Rep. 877. 

In Âdmiralty. 

Flanders é Pugh and Levi C. Bird, for libelant. 

Morton B. Henry and Benj. Nields, for respondent. 

Wales, J. This is a libel for pilotage service. On the twenty- 
eecond of October, 188-5, tlie British steam-ship South Cambria, 
bound from St. Jago de Cuba to Philadelphia, when about 20 miles 
W. by N. from Cape Henlopen, signaled for a pilot. In answer to 
the signal the libelant, a regularly licensed pilot under the laws of 
the state of Delaware, and duly authorized to pilot vessels of that 
class, was put on board the steam-ship, and tendered his services to 
pilot her to Philadelphia, he being the first pilot to offer himself for 
that purpose. The master of the South Cambria refused libelant's 
offer, under instructions previously given by the agent of the owners 
not to employ a Delaware pilot, and subsequently, on the same day, 
accepted the services of E. L. Davis, a duly-licensed pilot under the 
laws of the state of Pennsylvania, who navigated the vessel to Phila- 
delphia. The master selected the Pennsylvania pilot in order to 
avail himself of the lower rate of charges for pilotage, the différence 
in this instance being $26.06. The libelant sues for $115.50, the 
amount he would bave been entitled to had his services been accepted 
and performed, by virtue of sections 5 and 6 of the act of the legis. 
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lature of Delaware regulating pilots and pilotage in the Delavrare bay 
and river, passed April 5, 1881, (16 Del. Laws, 496,) which provides 
"that every ship or vessel, propelled by steam or sails, arriving from 
or bound to any foreign port or place, except such as are solely coal- 
laden, passing in or out of the Delaware bay by the way of Cape 
Henlopen, shall be obliged to receive a pilot: * * * provided 
ehe is spoken, or a pilot offers his services outside of the Cape Hen- 
lopen light-house, bearing south-west; and if the master of any such 
ships or vessels, after she is spoken or a pilot offers, shall refuse or 
negleet to take a pilot, the master, owner, or consignée of such ves- 
sel shall forfeit and pay to any such pilot suing for the same a sum 
equal to the pilotage of such ship or vessel; • * * that the 
pilot who shall first offer himself to any inward-bound ships or ves- 
sels shall be entitled to take charge thereof." 

The respondent justifies the master's refusai of the libelant's serv- 
ices, and the employment of a Pennsylvania pilot, under the act of 
congress of March 2, 1837, (section 4236, Eev. St.,) which enacts 
that "the master of any vessel coming into or going out of any port 
situate upon waters which are the boundary between two states, may 
employ any pilot duly licensed or authorized by the laws of either of 
the states bounded on such waters, to pilot the vessel to or from such 
port." The contention of the respondent is that the pilotage law of 
Delaware, in so far as it conflicts with this act of congress, is invalid, 
and that by virtue of the latter the master of the South Cambria had 
the right to sélect a pilot from either state bordering on the Delaware 
bay or river, with out référence to priority of offer by any such pilot. 

It may be considered as settled that the states bave concurrent 
power with congress to pass pilotage laws until congress shall take 
exclusive control of the subject by the enactment of a gênerai and 
uniform law, and, in the meanwhile, that such acts as congress shall 
make are of paramount authority, and ail state laws which are in 
direct and manifest collision with them must yield. 3 Kent, Comm. 
390; Cooley v. Board of Wardens of Philadelphia, 12 How. 299; Ex 
parte McNiel, 13 Wall. 286. Such, also, it may be inferred from 
the act of congress of August 7, 1789, § 4, was the understanding of 
the members of that body, many of whom had taken an active part 
in framing the constitution of the United States. That section is in 
thèse words: "That ail pilots in the bays, rivers, inlets, harbors, and 
ports of the United States shall continue to be regulated in conformity 
with the existing laws of the states respectively wherein such pilots 
may be, or with such laws as the states respectively may hereafter 
enact for the purpose, until further législative provision shall be made 
by congress." 1 St. 64. The question is thus raised whether the 
compulsory clause of the Delaware statute of April 5, 1881, so con- 
flicts with the act of congress of March 2, 1837, as to be nugatory, and 
to leave the libelant without any right of action. 

The question is not entirely new. The waters of the Delaware 
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bay and river are not, it is true, tho boundary tefween' the states of 
Delaware and Pennsylvania ; but it bas been held tbat as tbese states 
are coterminous, and border on tbe same watera, they conje witbin 
the purview of tlie act of congress which was intended to remedy 
the very difficulty which bas arisen in this case, to-wit, the attempted 
enforcement of the compulsory feature of a state statute, and the déniai 
of the rights of the master of a vessel to sélect bis pilot from either 
of two states wben navigating tbe waters which are common to both. 
The act of congress of 1837 grew out of disputes between the states 
of New York and New Jersey as to the employaient of pilots, the 
former asserting the right to prescribe that none but pilots licensed 
by its laws should be employed in navigating vessels bound to its 
ports. One of the first cases in which this act came under considéra- 
tion was Flanigen v. Washington Ins. Co., 1 Pa. St. 311, where the 
suprême court of Pennsylvania recognized the right of the master of 
a vessel outward bound from Philadelphia to employ a pilot from 
either of the states of Pennsylvania, New Jersey, or Delaware. The 
United States district court for the Eastern district of Pennsylvania 
bas given a similar construction to the act, in The Clymene, 9 Fed. 
Eep. 164. In that case a Delaware pilot, licensed under the, Dela- 
ware law, of April 5, 1881, had piloted a steam-ship from the entrance 
of Delaware bay to Philadelphia, and payment for his services was 
refused on the ground that by an act of assembly of Pennsylvania, 
approved February 4, 1846, it was made an indictable offense for 
any person to pilot a vessel to Philadelphia without having a license 
from the board of wardens of that port; hence his contract was il- 
légal. The court, however, decided tbat whatever may bave been 
the extent of state authority on the subject of pilotage prior to the 
act of 1837, it could not be exclusive thereafter; that congress did 
not intend by the act to interfère with tbe proper exercise of state 
authority, but to provide against an abusive and hostile exercise of 
it; that a state could license pilots, and make régulations for their 
government and employment, but could not exclude others,; duly 
licensed elsewhere, from employment on the public waters. of the 
nation becauae those waters happened to be within its territorial 
limita. The précise question was, did the pilot's license authorize 
him to do what he undertook, notwithstanding the prohibitory law of 
Pennsylvania ? And his claim was suatained on the ground that vessels 
requiring pilotage might elect wbom they would employ. The act 
of congress, it was said, was intended to apply to just such circum- 
stances, which were clearly within its spirit, and, with a just inter- 
prétation of its language, as clearly within its terms. The deeree of 
the district court was affirmed, on appeal, by the circuit court for the 
same district, which held that the act of 1837 appliedto the pilotage 
laws of coterminous states situated upon the same navigable waters, 
but which are not the separating boundary between them, such a 
construction being clearly within the meaning of the act. The Cly- 
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mené, 12 Fed. Eep. 3é6. See, also, The Alzena, 14 Ped. Rsp. 174. 

The same question was before the United States district court for 
the district of Oregon. An Oregon pilot. whose services bad been 
tendered to and refused by the master of a vessel, inward bound on 
the Columbia river, sought to recover pilotage fées because he waa 
the first pilot who had offered, and was entitled, under the Oregon 
law, to full pilotage. The master of the vessel employed a pilot 
licensed by the law of Washington Territory. It was decided that 
although the Columbia river is not a boundary between two "states," 
in the sensé in whioh the word is used in the constitution, ik is a 
boundary between one such state and an organized territory of the 
United States, and that the case came within the mischief intended 
to be remedied by the act of congress; and that under this construc- 
tion the master had the right to take a pilot from either Oregon or 
Washington, without référence to which made the first offer of bis 
services. The Ullock, 19 Fed. Eep. 211. The same court bas re- 
cently(March 26, 1886) passed on the same question, and reaffirmed 
its former opinion. The Abercorn, 26 Fed. Eep. 877. 

The main purpose of the act of 1837 was, undoubtedly, to neutral- 
ize the effect of adverse and conflicting laws of adjoining states 
which had or might assume an exclusive régulation of pilotage on 
navigable waters which are the common, though not the separatiug, 
boundary of such states ; and no better plan for avoiding or deciding 
controversies springing out of such conflicting laws, short of a gên- 
erai and uniform system, could hâve been devised than the one con- 
templated by the act, namely, the conferring on the master of any 
vessel requiring a pilot the right of electing who shall serve him in 
that capacity. This was the object aimed at. The mischief to be 
Buppressed was apparent, and the remedy is equally so. Such being 
the meaning of the act, under a fair interprétation of its spirit and 
terms, and this construction being aupported by the adjudications of 
state and fédéral courts, I am constrained to order that the libel in 
this case be dismissed, and that a decree be entered for the respond- 
ent for his costs. 
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Mbnacho and others v. Ward and others. 

Same V. ALEXANDRE and others. 

{Circuit Court, 8. D. New York. May 15, 1836.) 

Carbiers of Goods— Discrimination in Rates— Exclusive Patronaob. 

While a common carrier may make discriminations in rates, based upon tho 
quantities of goods sent by différent shippers, he cannot charge a higber rate 
against shippers who refuse to patronize him exclusively.* 

In Equity. 

Frédéric R. Coudert and Edward K. Jones, for complaînants. 

James G. Custer and Lewis G. Ledyard, for défendants. 

♦ 

Wallaoe, J. The complainants bave filed a bill in each of thèse 
causes to restrain the défendants from making discriminations for 
transporta tion against the complainants, which consist in charging 
them a higher rate of freight than is charged by défendants to other 
shippers of merchandise generally. A motion is now made for a pre- 
liminary injunction. The facts in each case are essentially the same, 
and both cases may be considered together. 

The complainants are merchants domiciled in the city of New York, 
and engaged in commerce between that port and tho island of Cuba. 
The défendants are proprietors or managers of steam-ship lines ply- 
ing between New York and Cuba. Formerly the business of trans- 
portation between the two places was carried on by sailing vessels. 
In 1877 the line of steam-ships known as "Ward's Line" was estab- 
lished, and in 1881 was incorporated by the name of the New York 
& Cuba Mail Steam-ship Line under the gênerai laws of the state of 
New York. At the time of the incorporation of this Company the line 
of steam-ships owned by the défendants Alexandre & Sons had also 
been established. Thèse two lines were competitors between New 
York and Cuba, but for several years both lines hâve been operated 
under a traffic agreement between themselves, by which uniform rates 
are charged by each to the public for transportation. The two lines 
are the only lines engaged in the business of regular transportation 
between New York and Cuba; and unless merchants choose to avaii 
themselves of the facilities ofîered by them, they are obliged to ship 
their merchandise by yessels or steamers which may casually piy be- 
tween the two places. 

It is alleged by the complainant that the défendants bave an- 
nounced generally to New York merchants engaged in Cuban trade 
that they must not patronize steam-ships which offer for a single 
voyage, and on varions occasions when other steam-ships hâve at- 
tempted to procure cargoes from New York to Havanna hâve notified 

'See note at end of case. 
v.27F.no.7— 34 
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shippers that those employing such steam-shipa would thereafter ba 
subjected to onerous discriminations by tiiô défendants. Tiie défend- 
ants allège in their answer to the bill, in effect, that it bas been found 
necessary, for the purpose of seouring sufficient patronage, to make 
différences in rates of freight between shippers in favor of those who 
will agrée to patronize the défendants exclusively. Within a few 
months before the commencement of this suit two foreign steamers 
were sent to New York to take cargoes to Havanna, and the com- 
plainants were requested to act as agents. Thereupon the com- 
plainants were notified by the défendants that they would be "placed 
upon the biack-list" if they shipped goods by thèse steamers, and 
that their rates of freight would thereafter be advanced on ail goods 
which they might bave occasion to send by the défendants. Since 
thattimeihe défendants hâve habitually charged the complainants 
greater rates of freight than those merchants who shipped exolu- 
sively by the défendants. The freight charges, by the course of bus- 
iness, are paid by consignées at the Cuban ports. The complainants 
hâve attempted to pay the freight in advance, but hâve found this 
course impracticable because their consignées are precluded from de- 
ducting damages or deficiencies upon the arrivai of the goods from 
the charges for freight, and as a result some of the complainants' 
oorrespondents in Cuba refuse to continue business relations with 
them, being unwilling to submit to the annoyance of readjusting over- 
oharges with complainants. Upon this state of facts the complain- 
ants hâve founded the allégation of their bill that the défendants 
"hâve arbitrarily refused them equal terms, facilities, and accom- 
modations to those granted and allowed by the défendants to other 
shippers, and hâve arbitrarily exacted from them a much greater rate 
of freight than the défendants hâve at the same time charged to ship- 
pers of merchandise generally as a condition of receiving and trans- 
porting merchandise." They apply for an injunction upon the theory 
that their grievances cannot be redressed by an action at law. 

It is eontended for the complainants that a common carrier owes 
an equal duty to every member of the community, and is not per- 
mitted to make unequal préférences in favor of one person, or class 
of persons, as against another person or class. The défendants in- 
sist that it is permitted to common carriers to make reasonable dis- 
criminations in the rates demanded from the public; that they are 
not required to carry for ail at the same rates; that discriminations 
are reasonable which are based upon the quantity of goods sent by 
différent shippers; and that the discrimination in the présent case 
is essentially such a discrimination, and bas no élément of personal 
préférence, and is necessary for the protection of the défendants. 

Unquestionably a common carrier is always entitled to a reason- 
able compensation for bis services. Hence it foUows that he is not 
required to treat ail those wtio patronize him with absolute equality. 
It is his privilège to charge less than fair compensation to one person, 
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or to a olass of persons, and others cannot justly cotnplâm so long as 
he carries on reasonable terms for tbem. Respecting préférences in 
rates of compensation, his obligation is to charge no more than aiair 
retum in each particalar transaction, and except as thus restricted 
he is free to discriminate at pleasure. This is the equal justice to 
ail which the law exacts from the common carrier in his relations 
with the public. Baxendale v. Eastern Counties R. Co,, é G. B. (N. 
S.) 78; Branley v. Southeastern R. Go., 12 G. B. (N. S.) 74; Fitch- 
hurg R. Co. v. Qage, 12 Gray, 393; Sargent v. Boston- ê L. R. Corp., 
115 Mass. 416, 422. 

It is in this sensé that the observations found in some of the au- 
thorities are to be understood. So understood, the language of the 
opinion in Messenger v. Pennsylvania R. Co., 37 N. J. Law, 531, is 
apposite : 

"The business of the common carrier is for the public, and it is his duty to 
serve the public indifferently. In the very nature, then, of his duty, and of 
the public right, his conduct should be equal and just to ail. * "* * A 
common carrier owes an equal duty to ail, and it cannot be discharged if he 
is allowed to make unequal préférences, and thereby prevent or impair the 
enjoyment of the common right." 

In the same sensé the remarks of the court in McDuffee v. Portland 
d R. R. Co., 52 N. H. 430, S. G. 13 Amer. Rep. 72, are approved and 
adopted as pertinent to the case in hand. The court says : 

"And as ail common carriers combined cannot, directly or indirectly, de- 
stroy or interrupt the common right by stopping their branch of the public 
service while they remain in that service, so neither ail of them together, nor 
one alone, can directly or indirectly deprive any individual of his lawful en- 
joyment of the common right. Equnlity, in the sensé of freedom from un- 
reasonable discrimination, being of the very substance of the common right, 
an individual is deprived of his lawful enjoymejit of the common right when 
he is subjected to unreasonable and injurious discrimination in respect to 
terms, facilities, or accommodations. * * * A déniai of the entire right 
of service by a refusai to carry difEers, if at ail, in degree only, and in the 
amount of damage done, and not in the essential character of the act, from 
a déniai of the right in part by an unreasonable discrimination in terms, fa- 
cilities, or accommodations. Whether the déniai is gênerai by refusing to 
furnish any transportation whatever, or spécial, by refusing to carry for one 
person or his goods; whether it is direct, by expressly refusing to carry, or 
indirect, by imposing such unreasonable terms, facilities, or accommodations 
as render carriage undesirable; whether unreasonableness of terms, facilities, 
or accommodations opérâtes as a total or a partial déniai of the right; and 
whether the unreasonableness is in the intrinsic individual nature of the 
terms, facilities, or accommodations, or in their discriminating, collective, 
and comparative character, — the right denied is one and tlie same common 
right which would not be a right if it coUld be rightfuUy denied, and would 
not be common in the légal sensé if it could be legally subjected to unreason- 
able discrimination and parceled out among them in unreasonable, superior, 
and inferior grades, at the behest of the servant from whom the service is 
due." 

In the présent case the question whether the défendants refuse to 
carry for the complainants at a reasonable compensation résolves it- 
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self into anotber form. Can the défendants lawf ully require the com- 
plainants to pay more for carrying the same kind of merchandise, 
nnder like conditions, to the same places, than they charge to others, 
beeause the complainants refuse to patronize the défendants exclu- 
sively, while other shippers do not ? The fact that the carrier charges 
some less than others for the same service is merely évidence for the 
latter, tending to show that he charges them too much; but, when it 
appears that the charges are greater than those ordinarily and nni- 
formly made to others for similiar services, the fact is not only com- 
pétent évidence against the carrier, but cogent évidence, and shifts 
upon him the burden of justifying the exceptional charge. The es- 
timate placed by a party upon the value of his own services of prop- 
erty is always sufEcient, against him, to establish the real value; 
but it bas augmented probative force, and is almost conclusive 
against him, when he bas adopted it in a long-continued and exten- 
sive course of business dealings, and held it out as a fixed and no- 
torious standard for the information of the public. 

The défendants assume to justify upon the theory that a carrier 
may regulate his charges upon the basis of the quantity of goods de- 
livered to him for transportation by différent shippers, and that their 
discrimination against the plaintiff is in substance one made with 
référence to the quantity of merchandise furnished by them for car- 
riage. Courts of law hâve always recognized the rights of carriers 
to regulate their charges with référence to the quantity of merchandise 
carried for the shipper, either at a given shipment, or during a given 
period of time, although public sentiment in many communities bas 
objected to sucb discriminations, and crystallized into législative con- 
demnation of the practice. By the English statutes (17 & 18 Vict. 
c. 31) railway and canal carriers are prohibited from "giving any 
undue or unreasonable préférence or advantage to or in favor of any 
partioular description of traffic, in any respect whatever," in the re- 
ceiving, forwarding, and delivery of traffic; but nnder thèse provis- 
ions of positive law the courts bave held that it is not an undue 
préférence to give lower rates for larger quantities of freight. Ran- 
some V. Eastern G. B. Go., 1 Nev. & McN. 63, 155; Nicholson v. Great 
Western Ry. Go., Id. 121; Strick v. Swansea Ganal Go., 16 C. B. (N. 
S.) 245; Greenop v. S. E. R. Go., 2 Nev. & McN. 319. 

Thèse décisions proceed upon the ground that the carrier is en- 
titled to take into considération the question of his own profits and 
interests in determining what charges are reasonable. He may be 
able to carry a large quantity of goods, under some circumstances, 
at no greater expense than would be required to carry a smaller quan- 
tity. His fair compensation for carrying the smaller quantity might 
not be correctly measured by the rate per pound, per bushel, or per 
mile charged for the larger. If he is assured of regnlar shipments 
at given times, he may be able to make more economical arrange- 
ments for transportation. By extending spécial înducements to the 
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public for patronage he may be able to increase hîs business, with- 
out a corresponding increase of capital or expense in transacting it, 
and thus dérive a larger profit. He is therefore justified in making 
discriminations by a scale of rates having référence to a standard of 
fair rémunération of ail who patronize him. But it is impossible to 
maintain that any analogy exists between a discrimination based upon 
the quantity of business furnished by différent classes of shippers, 
and one which altogether ignores this considération, and bas no re- 
lation to the profits or compensation which the carrier ougbt to de- 
rive for a given quantum of service. 

The proposition is speciously put that the carrier may reasonably 
discriminate between two classes of shippers, the regular and the 
casual; and that sucb is the only discrimination hère. Undoubtedly 
the carrier may adopt a commuta tive System, whereby those who fur- 
nish him a regular traffic may obtain reduced rates, just as he may 
properly regulate his charges upon the basisof the quantity of trafiBc 
•which he receives from diiïerent classes of shippers. Bat this is not 
the proposition to be discussed. The défendants assume to discrim- 
inate against the complainants, not because they do not furnish 
them a regular business, or a given number of shipments, or a certain 
quantity of merchandise to carry, but because they refuse to patronize 
the défendants exclusively. The question is whether the défendants 
refuse to carry for the complainants on reasonable terms. The de- 
fendants, to maintain the affirmative, assert that their charges are 
fair because they do not bave the whole of the complainants' carrying 
business. But it can never be material to consider whether the car- 
rier is permitted to enjoy a monopoly of the transportation for a par- 
ticular individual, or class of individuais, in ascertaining what is rea- 
sonable compensation for the services actually rendered to him or 
them. Such a considération might be influential in inducing parties 
to contract in advance; but it bas no legitimate bearing upon the 
value of services rendered without a spécial contract, or which are 
rendered because the law requires them to be rendered for a fair ré- 
munération. 

A common carrier "is in the exercise of a sort of public office, and 
lias public duties to perform, from which he should not be permitted 
to exonorate himself." Nelson, J., in New Jersey Steam Nav. Co. 
y. Merckants' Bank, 6 How. 344. His obligations and liabilities are 
not dépendent upon contract, thougb they may be modified and lim- 
ited by contract. They are imposed by the law, from the public 
nature of his employment. Hannibal II, R. v. Swift, 12 Wall. 262. 
As their business is "affected with a public interest," it is subject to 
législative régulation. "In matters which do affect the public enter- 
est, and as to which législative control may be exereised, if there are 
no statutory régulations upon the subject, the courts must détermine 
what is reasonable." Waitb, G. J., in Munnv. Illinois, 94 U. S. 113, 
134. It is upon this foundation, and not aloue because thé business 
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of common carriers Î8 so largely controUed by corporations exercis- 
ing under franchises the privilèges which are held in trust for the 
public beneiit, that the courts hâve so strenuously resisted their at- 
tempts, by spécial contracts or unfair préférences, to discriminate 
between those whom it is their duty to serve impartially. And the 
courts are especially solicitons to discountenance ail contracts or 
arrangements by thèse public servants which savor of a purpose to 
stifle compétition or repress rivalry in the departments of business 
in which they ply their vocation. Illustrations are found in the 
cases of State v. Hartford de N. H. K. Co., 29 Conn. 538; Hooker v. 
Vandewater, 4 Denio, 349; W. U. Tel. Co. v. Chicago é P. R. Co., 
86 111. 246; Coe v. Louisville d N. R. Ce, 3 Fed. Kep. 775. 

The vice of the discrimination hère is that it is calculated to coerce 
ail those who hâve occasion to employ common carriers between New 
York and Cuba from employing such agencies as may ofîer. Its 
tendency is to deprive the public of their legitimate opportunities to 
obtain carriage on the best terms they can. If it is tolerated, it will 
resuit practically in giving the défendants a monopoly of the carry- 
ing trade between thèse places. Manifestly it is enforced by the de- 
fendants in order to discourage ail others from attempting to serve 
the public as carriers between thèse places. Such discrimination is 
not only unreasonable, but is odious. Ordinarily the remedy against 
a carrier is at law for damages for a refusai to carry, or to recover 
the excess of charges paid to obtain the delivery of goods. The 
spécial circumstances in this case indicate that such a remedy would 
not afford complète and adéquate redress, "as practieal and efficient 
to the ends of justice" as the remedy in equity. Watson v. Suther' 
land, 5 Wall. 74. 

The motion for an injunction is granted. 

NOTE. 

Wheresuch a corporation, as a common carrier of freights, in considération of the 
fact that a shlpper fiirniahed a greater quaiitity of freights than other shippers during 
a given term, agrées to make a rebate on the published tariff on such freiglita, to the 
préjudice of the other shippers of like freights under the sanie circumstances, held, suclx 
a contract is an unlawful discrimination in favor of tlie larger shipper, tending to cre- 
ate monoply, destroy compétition, injure, if not destroy, the business of smaller op- 
erators, contrary to public policy, and will be declared void at the instance of parties 
injured thereby. Such a contract of discrimination cannot be upheld siniply because 
the favored shipper may furnish for ahipm ent during the year a larger freightage in 
the aggregate than any other shipper, or more than ail others combined. A discrim- 
ination resting exclusively on such a basis will not be sustained. Seofield v. Lake 
Shore & M. 8. Ry. Co., (Ohio,) 3 N. E. Eep. 907. 

Disci-iminations in rates of freight charged by a railroad company to shippers, based 
solely on the amount of freight shipped, without référence to any conditions tending 
to decrease the cost of transportation, are discriminations in favor of capital, are con- 
trary to Sound public policy, violative of that equality of righta gnarantied to every 
citizen, and a wrong to the disfavored party, for which he is entitled to recover from 
the railroad company the amount of freight paid by him in excess of the rates ac- 
corded by it to bis most favored competitor, with interest onsuch sum. Hays v. Penn- 
sylvania Co., 12 Fed. Kep. 309. 

It is held in Kagan v. Aiken, 9 Lea, 609, that in order to secure freight which would 
otherwise go to a différent route, a railroad company may discriminate in rates in fa- 
vor of persons living at a dislance from its route, pro vided its charges against othera 
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notsimilarlyaituatedîsreaaonable. The court say: " Discrimination în rates offreights 
if fair and reasonable, and founded on grounds consistent with public interest, are al- 
lawable. Hersh v. Northern, Cent. Ry. Go.,. 74 Pa. St. 181; Chicago, etc., B. Go. v. Peo- 

Ele, 67 m. 11; Fitchburg R. Co. v. Gage, 12 Gray, 393. The important point to every 
eighter is that the charge shall be reasonable^ and a right of action wiU net exist in 
favor of auy one unless it be shown that unreasonable inequality had been luade to hia 
détriment. A reasonable priée paid by sueh a party is not made unreasonable by » 
less price paid by others; or, as said by Ckompton, J., to thé plainiiff, upon the trial of 
such a suit: 'The charging another party too little Is not charging you too much.' 
Garton v. Bristol & B. Ry. Co., 1 Best & S. 112. 154, 165: McDuffee v. Portland & R. R. 
B., 52 N. H. 430. In determining whether a company has given undue préférence to a 
particular person, the court niav look to the interests of the company. Ransome v. 
Eastern Connties Ry. Co., 1 C. B. (N. 8.) 437; [Barber v. Brown,] Id. 135. In other 
words, if the charge on the goods of the party complainlng is reasonable, and such as 
the company would be required to adhère to as to ail persons in like condition, it may, 
névertheless, lower the charge of another person, if it be to the advantage of the com- 
pany, not inconsistent with the public intereat, and based on a sufflcient reason." 

In Johnson v. Pensacola & P. R. Co., 16 Fia. 623, it is held that a coramon carrier îs 
bound to carry for a reasonaWe rémunération, but is not bound to carry at the sarae 

Êrice for ail. The court say : " Our conclusions are that, as against a coramon or pub- 
c carrier, every person has the sam« right ; that in ail cases, where lus conuuon duty 
Controls, he cannot refuse A. and accommodate B.; that ail, the entire public, bave the 
right to the sanie carriage for a reasonable price, and at a reasonable charge for the 
services performed ; that the commonness of the duty to carry for ail, does not involve 
a commonness or equality of compensation or charge; that ail the shipper can ask of 
a conimon carrier is that for the service performed he shall charge no more than a 
reasonable sum to him ; that whatever the carrier charges another n\ore or less than the 
priée cliarged a particular indivîdual may be a matter of évidence in determining 
whether a charge is too tuuch or too little for the services performed, and that the différ- 
ence between the charges cannot be the measure of damages in any case unless it is es- 
tablished by proof that tlie smaller charge is the true, reasonable charge in view of the 
transportation furnished, and that the higher charge is excessive to that degree. The 
obligation in this matter must be reciprocal. Where there is no express contract the 
conimon-law action by the carrier against the shipper is for a quantum meruit, and the 
liability of the shipper is for a reasonable sum in viewof the service performed for him. 
What is charged another person, or the usnal charge made against many others, (the 
freight taritt,) is matter of évidence admissible to ascertain the value of the services per- 
formed. In every case the legalityofthe charge isestablislied and raeaauredby the value 
of the services performed, and not by what is charged another, unless what is charged 
the other is the compensating sum, in which event it is the proper sum, not on acoount 
of its eq uality, but because of the relation it bears to the value of the services performed 
as an adéquate compensation tlierefor. To sum the wliole matter up, the comnion law 
is that a common carrier shall not charge excessive freigiits. It protects the individual 
from extordon, and limits the carrier to a reascmable rate; and this on acoount of the 
fact that he exercises a public emplnyment, enjoys exclusive franchises and privilèges, 
derived, in the case of the défendant hère, bygrant from thestate. The rule is not that 
ail shall be charged equally, but reasonably, because the law is for the reasonable charge 
and not the equal charge. Astatement of inequality does not make a légal cause of 
action, because it is not necessarily unreasonable. It would be a strange rule indeed that 
would authorize a shipper, aiter being compelled to pay his freights according to es- 
tablished rates, to look around and find Some smaller charge for the sarue service dur- 
ing the same time whicli may be either as a gratuity, or a sale of services at a non-com- 
pensating rate, or less than the reasonable charge, and claim his damages according to 
this différence, based upon an inequality not gênerai in ita character, but existing only 
by virtue of a charge made for the same service against one other person." 
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Bankxbb' & Merchants' Tel. Co. 07 India^na v. Banebbs' & Msb> 
CHANTS' Tel. Co. of New Yobs. 

(O^euit Court, B. Indiana. April 24, 1886.) 

1. Teleobaph Companiks — CoNTRACT TO PtJT TiP WiRKs— Common-La'w LiBir. 
One who, under contract with a telegraph company, has strung wireg upon 
the pôles of the company, cannot, without an agacement to that eSect, retain 
posseasion and assert a lien by turning the ends of the wires into the ground. 
8. Samb— Lien for Labor— Rev. St. Ind. 1881, § 5286. 

A contracter who is employed by a telegraph company to put on arms and 
insulators, and string wires on pôles, the material to be f urnished by the com- 
pany, at a designated rate per mile, is not an employé within the meaning of 
Rev. St. Ind. 1881, § 5388, and entitled to a lien for the work go done. 

In Chancery. Exceptions to master's report on intervening péti- 
tion of James E. Vane. 

Woods, J. The two questions presented for décision are stated 
by the master as foUows : 

"(1) Mr. Vane, the petitioner, was employed by the telegraph company to 
put on arms and in.sulators, and to string six additional wires, (the company 
having already four wires in use,) on the pôles of the company from Free- 
port junction, Ohio, to Lake Station, Indiana, a distance of 248 miles, for 
$4.5 per mile. The company agreed to furnish and deliver to Vane, at the 
nearest accessible railway stations, ail the necessary material for the work. 
Vane was to do or furnish the labor necessary to string the wires, etc. He 
did the work, hiring men for the purpose and assisting in person." 

The master is of the opinion that in doing this work Mr. Vane was 
an employé of the company within the meaning of section 5286 of 
the Revised Statutes of Indiana of 1881. 

"(2) Vanealso asserts a rîght to a common-law lien based upon the fol- 
lowing facts, which are not controverted: The contract with Vane was made 
in June, 1884. Novernber 12, 1884, the work was practically done, but the con- 
nections were not made. Mr. Vane kept possession of the wires by ref using 
to alJow connections to be made, and turned the ends of the wires down into 
the ground. He retained such possession until November 20, 1884, when he 
delivered possession to the receiver, with an agreement that such delivery 
was not to impair any rights or lien he raight then bave by virtue of such 
possession. He had such possession when the order allowing the issue of 
receiver's certiflcates was made, and also when the certiflcates were issued, 
November 11, 1884. I report and find that, by perfecting his claim fora lien 
under the statute, Mr. Vane waived the right, if he had any, to assert his, 
common-law lien " 

In the opinion of the court, the petitioner had no lien at common 
law or in equity, and was not an employé of the telegraph company 
within the meaning of the statute referred to by the master. That 
statute provides that "the employés of any corporation doing business 
in this state shall be entitled to hâve and hold a first and senior lien 
upon the corporate property, and the earnings thereof, for ail work 
and labor done by such employés for such corporation." To be en- 
titled to the beneâtsof this statute, and others of like character sinca 
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enacted, I think it clear ihat the employé mnst hâve been a servant, 
bound in some degree at least to tbe duties of a servant, and not, like 
the petitioner, a mère contracter, bound only to produce or cause to 
be produced a certain resuit, — a resuit of labor, to be sure, — but f ree 
tp dispose of his own time and personal efforts according to his pleas- 
ure, without responsibility to the other party. 

In respect to the sums found due the petitioner, the report is con- 
firmed, but to the allowance of a lien exceptions sustained. Ordered 
accordingly. 



Tatlob and others ». Eobertson and others.* 
COUrcuit Court. J\r. D. llUnoia. May 24, 1886.) 

1. E(ixnTT— Practice— Master's Report— Exception. 

Report of master upon question net referred to him by court is erroneoug, 
and subject to exception by party aggrieved. 

2. Sahb — Errors— Restatembnt of Account. 

Small errors in master's statement of an account held not ground for re- 
quiring bim to restate account, even in case in wbich exceptions to his report 
were sustained on other grounds. 

Blodgett, J. On a former hearing of this case* the question of the 
complainants' rigbt to redeem the premises in controversy was fully 
considered, and such right to redeem sustained, and a référence made 
to one of the masters of the court to state the account bétween the 
parties. By the master's report, filed on July 15, 1885, it is found 
that there was due to the widow, heirs, and représentatives of David 
E. Green, on June 12, 1885, the Bum of $45,641.66 as the amount 
required to be paid to redeem the property in question from the lien 
thereon held by the estate of said David E. Green. By a récent order 
of the court, the master bas brought tbe statement of account to the 
first day of April, 1886, showing the amount then due the estate of 
Green to be $46,342.86. Both complainants and défendants bave 
filed exceptions to the master's report, which hâve been argued by 
counsel, and duly considered. 

The first exception of the complainant is to the finding of the 
master that the allégations of fraud in the bill are not sustained by 
the proof. This exception is, I think, well taken, because the find- 
ing is upon a matter not referred to the master to consider or report 
upon. The only référence to the master was to take and consider 
proof B upon the question of the amount to be paid by complainant 
to redeem the premises in question from the lien of the Green es- 
tate; ail questions as to fraudulent conduct of the défendants, or any 
of them, having been considered and passed upon at a former hear- 

' Keported by Bussell H. Cortis, Esq., of the Chicago bar. 
' 21 Eed. Eep. 209. 



6M ' FEDEEAL REPOSTEB. 

îng, and befôre Ihe référence now in qoestioti. The report will thete-. 
fore be referred baok to the master, with directions to strike outfrom 
it tbe clause stating that be finds tbe principal allégations in the bill 
BUstained by the proof, except the allégation of fraud against the de- 
fendants. 

Ail the other exceptions of the complainant refer to the allowanc© 
of items of crédit to the défendants, the-widow, heirs, and trustées of 
Batid E. G-reen. Some of thèse minor items, such as the charge of 
$68.41 for taking possession of thepremises in question, and $163.45 
for the costs and expenses of a trustee's sale, are, I think, im- 
properly included in the crédits given the défendants, but the amount 
is too small to justify or require a restatement of the account for the 
purpose of eliminating thèse items. In ail other partieulars the 
master bas, I think, adopted what seems to me to be a just and 
équitable rule of allowance of compensation towards the défendants, 
and the complainant's exceptions to the master's report are therefore 
oVerrùled, saving oiily the first. 

The exceptions flled by the défendants go only to the equities of the 
case, and after a careful review of the conclusions whieh I announced 
upon a former hearing, and notwithstanding a due considération of 
the able and carefully prepared arguments presented on the hearing 
of the exceptions, I stili feel compelled to adhère to the decree here- 
tofore entered in the case. , 

At the late hearing, both complainants and défendants were allowed 
to amend their pleadings, but thèse amendments introduce no features 
in the case which bave not been considered on the former hearing, 
and were allowed for the purpose of more sharply and clearly defining 
on the record the lineg of attack and défense. 

The exceptions of the complainants and défendants are overruled, 
and a decree will be entered allowing the complainants to redeem,by 
paying the widow and heirs of David E. Green, deceased, or to Messrs. 
Paddock & Aldis, their solicitors, the sum of $45,342.86, with inter- 
est thereon at the rate of 6 per cent, per annum from the first day 
of April last, within 90 days from the entry of the decree ; and also 
decreeing that upon the payînent of such sum, or, in case said de- 
fendants, or their solicitors, shall refuse to receive the same, on the 
payment of the same into court, the défendants, widow, heirs, and 
trustées of David E. Green, shall convey to complainants ail and each 
of their respective righta, title, and interest in and to the pïbperty in 
controversy in this case. 
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United States v. Pennsylvania Co., Etc., Ex'r.' 
(Diairiet Court, E. J). Permsyhania. April 30, 1886.) 

1. Taxation — Lboact and Succession Taxes— Act of Congress op Jijnb 80, 

1864. 

While the act of congress of June 80, 1864, relating to legacy and succes- 
sio^n taxes, sub j ected the property of a décèdent to lien, it created no personal 
liability on the part of the legatee. 

2. Samb— Act of Jult 13, 1886. 

The act of congress of July 13, 1866, imposes no liability upon the person 
having the property in charge until there has been a negloct or refusai to 
pay* after demand. 

Trespass on the Case. 

The jury found the foUowîng spécial verdict, April 20, 1886: 

"That Willaraina E. Smith died domiciled in the city of Philadelphia, in 
the month of July, 1864, leaving a last will, by which she provided that there 
should be paid to her nephew, G. Wymberly Jones, afterwards known as G. 
W. J. De Renne, for bis ovvn use, the sum of $2,000; and to Jiine Gray the 
sum «f $100; and that ail her residuary estate, real and personal, should be 
held by her executor in trust during the respective life-times of her brother, 
George Washington Smith, and her sister, Juliana Smith, to pay over a 
moiety of the net ineome thereof to each, and in trust, upon the decease of 
each, to pay over the principal of a moiety to his and her issue, if any should 
then be living, or if there should then be none, to pay over the same to her 
nephew, G. Wymberly Jones, if he should then be living, and if he should 
not, to his chiîdren, or failing thèse, to charities; that Juliana Smith died 
"without issue in the year 1867, and George W. Smith died without issue in 
the year 1876. George W. J. De Eenne survived the latter. 

"ïhat the personal property of which the testatrix died possessed was 
worth $32,435.95. She also died seized of real estate in tiie city of Philadel- 
phia valued at $5,000; of real estate in MiiHin county, Pennsylvania, valued 
at $1,111.10; and of real estate in Blair county, Pennsylvania, valued at 
$300. 

"That the testatrix appointed as the executor of her will, her brother, 
George Washington Smith, and her nephew, George W. J. De Renne; that 
on the twentieth of July, 1864, letters testamentary on the said estate were 
granted by the register of wills of Philadelphia county to George W. Smith, 
who acted as sole executor until his decease, in the year 1876. 

"Upon the decease of Juliana Smith, George W. J. De Renne became en- 
titled to a moiety of the personal estate, viz., $16,624.76, which was paid over 
to him on the tirst day of November, 1869, by the said executor. A moiety 
of the real estate also vested in him in fee. Letters testamentary upon the 
decease of the said Smith were granted by said register of wills to said De 
Renne on the twenty-sixth day of May, 1876. On the first day of August, 
1876, as such executor, he paid to himself the remaining moiety of said estate. 

"That the said George W. J. De Renne died in tlie month of August, 1880. 
Letters testamentary upon his estate were granted to the Pennsylvania Com- 
pany for Insurance on Lives and Granting Annuities, to whom letters of 
administration de bonis noncum testamento annexa upon the estate of the 
said Willamina E. Smith were also granted by said register on the twelfth 
day of May, 1881. 

'Kcportod by C. B. Taylor, Esq., of the Pliiladolphia bar. 
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"That the sald George W. J. De Eenne filed his account, showing the dis- 
tribution of said estate, in the office of said register of wills, on the sixteenth 
day of November, 1876. Said account was flnally conflrmed by theorphans' 
court of said county on the seventeenth day of October, 1877. 

"That no tax was ever paid to the United States on any portion of said 
estate. 

"That the jury are ignorant in point of law on which side they ought, 
upon thèse facts, to flnd a verdict. 

"That if the court sbould be of opinion that the défendant is liable for a 
tax of tvvo per centum upon the legacy of $2,000 to George W. J. De Benne, 
then they flnd for the United States for the sum of $40. 

"That if the court should be of opinion that the défendant is liable for a 
tax of six per centum on the legacy of $100 to Jane Gray, then they flnd 
for the United States in the additional sum of $6. 

" ïliat if the court should be of opinion that the said défendant is liable 
for a tax of two per centum on the legacy of $16,625, paid to George W. J. 
De Renne in 1867, then they flnd for the United States in the additional sum 
of $332.50. 

"That if the court should be of opinion that the défendant is liable for the 
tax of one per centum on the life-interest of George W. Smith in the sum of 
$22,284, then they flnd for the United States in the additional sum of 
$222.84, making in ail the sum of $601.34. 

"But if the court be of the opinion that the défendant is not liable in any 
amount, then they flnd for the défendant." 

John K. Valentine, for the United States. 
John G. Johnson, for défendant. 

BuTLBB, J. This suit is against the défendant as légal représenta- 
tive of George W. J. De Eenne, a legatee under the will of Willamina E. 
Smith, deceased, who died in Pbiladelphia, July, 1864, On the facts 
found by the jury the défendant is entitled to judgment. The statute 
of 1864, as well as that of 1862, relating to legacy and succession 
taxes, subjected the property of decedents to lien as therein provided, 
and specihed very particularly the method of enforcing payment. It 
did not, however, create a personal liability on the part of the legatee. 
If the act of 1866 is invoked by plaintiff, it is suffieient to say that 
this act makes the liability of the person having the property in 
charge, upon a neglect or refusai to pay "a/ter demand." The verdict 
does not show such demand, Whether the statute is applicable, to 
the legacy and succession taxes need not therefore be considered. 
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United Statbb ». Teucks' Adm'b.* 
(Distriet Gov/rt, E. D. Pennsyhania. May 4, 1886.) 

1. Taxation— Lkgacy and Succession Taxes— Act of Consbess oï" Jxnra 80, 

1864. 

The act of congress of June 30, 1864, made legacy and succession taxes a 
lien on ail a decedent's property, and directed the exécuter or administrator to 
pay the same to the coUector. 

2. Same — Suit Against Exectitoe or Administrator. 

The act of congress contains no provision authorizing a suit against the ex- 
écuter or administrator on his neglecting or refusing to pay, but directs that 
suit shall be brought on the lien. 
8. Same— Who Liable to Suit. 

The provision of the act of congress is that suit sTiall be brought against the 
individual in possession, and under it no other remedy can be resorted to. 

Trespass on the Case. 

John K. Valentine, for the United States. 

Bernard Gilpin and Samuel O. Thompson, for défendant. 

Butler, J. This is one of several suits on stale claims for taxes, 
recently brought in this court. The statute under which reeovery is 
Bought was repealed more than 15 years ago, and the alleged rights 
of the plaintif accrued several years earlier. The construction of the 
statuts inyolved might hâve been of serious importance to the gov- 
ernment before the repeal ; now it is not. It is unnecessary, there- 
fore, to do much more than say that the plaintiff is not entitled to 
recover on the facts found by the jury. The statute provided a spé- 
cifie method for coUecting tax on legacies and successions. The tax 
vyas made a lien on ail the decedent's property, and the adminis- 
trator or exécuter directed to pay it to the collecter. In case he did 
not, the statute provided that the lien should be enforced by suit 
against any one having possession, and the property be sold under 
the judgment. There is no provision for suit against the executor or 
administrator; and while such suit might be sustained for the failure 
to pay, in the absence of express provision for enforcing the lien, (be- 
fore referred to,) under existing circumstances it cannot. The direc- 
tion is very spécifie. On the executor's or administrator's failure to 
pay, it provides that suit shall be brought against the individual in 
possession to enforce the lien. The remedy is an ample one, and 
there is nothing to support an implication that any other was con- 
templated. Where a statute provides a method for enforcing com- 
pliance with its provisions, ordinarily no other remedy can be re- 
sorted to. 

While I believe the construction indicated to be the only one ad- 
missible, I incline toit the more readily because a différent constiuc- 
tion, at this time, would be likely to resuit in serions injustice, — or 

1 Reported by C. B. Taylor, £sq., of the Fhlladelphia bar. 
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danger, at least, of injustice, — by requiring individuala to pay, from 
their own private means, moneys which should hâve been paid from 
the legacies and distributive shares passing throagh their hands, 
and wonld bave been so paid if tbe proper officers of the government 
had discharged tbeir duties. Exécutera and administrators hâve been 
allowed to make distribution under decrees of the state courts, (which 
were supposed to be a protection,) in ignorance of the claims now 
Set up. The case of U. S. v. Allen, 9 Ben. 154, did not involve this 
question, nor was it considered by either counsel or court. The in- 
cidental allusion to it in the opinion is wholly unimportant. 

In addition to what has been said, it may be worth while to remark 
that the subséquent statute of 1866 does provide a remedy against 
tbe executor or administrator for willful neglect or refusai to pay. 
But no such neglect or refusai has been found in this case. 



United States v. Kkllt, Adm'x. 

{District Oourt, E. D. Pennayliiania. May 4, 1886.) 

Butler, J. For the reasons given in the opinion this day flled in U. 8. v. 
Truck»' Adm'r, anie, 541, judgment must be entered for the défendant on the ver- 
dict. While this case anses under the subséquent statute of 1866, the f acts found 
do not bring the défendant withia the provision creating personal liability. 



LOW V. FiSHEB. 
(.Oîremt Oourt, D. New Jersey. May 17, 1886.) 

1. ASSTIMPSIT — COVBNANT — CONTRAOT ITNDBB SBAIi — VeRBAI. AlTBRATIOSS — 

Incorporation in Contract of Provision for Variation. 

Verbal altérations of a contract under seal, which materially change its 
character, make the whole agreement paroi, and assumpsit, not covenant, is 
the proper f orm of remedy for its breach; but the principle is not applicalble 
when provision is incorporated in the contract itself for a variation of its 
terms, and for ascertaining the new rate of compensation to be allowed for such 
damages. 
i. Samb— Arbitration— Bar to Action. 

Under the circumstances of this case, certain sections of the agreement, 
which provide that questions of compensation for work not contemplated by 
the agreement shall be settled by a common arbiter, are conditions précèdent 
that bar recovery unless the déclaration contain allégations that they hâve 
been performed, or averred sufflcient excuse for non-performance.' 

In Covenant. Demurrer. 

Kays, Huston é Kays, for demurrer. 

Francis J. Swayze, contra, 

iRespecting provîaions in a contract for arbitration, and cômpliance therewithbeing 
a condition précèdent to a recovery thereon, see Grosaley v. Connecticnt Fire Ins. Go., 
27 Ped. Rep. 30, and note, 32, 33. 



. Low ff. nsHEB. 548 

NrsoN, J. This suit was originally brought in the circnît court of 
the county of Susses. A gênerai demurrer was put in to the décla- 
ration, and, pending the proceedings there for a hearing, the case was 
removed into this court. The action is in covenant. The déclara- 
tion contains two counts, assigning two breaches of the eontract. The 
connsel for the plaintlff, on the argument, admitted that the first 
count was insufficient; but he insisted that the breaoh in the second 
count was sufficiently asaigned and set forth to sustain the suit. 

Two questions hâve been presented and argued : (1) Whether an 
action in covenant is maintainable upon a sealed instrument, when 
the terms of the eontract hâve been subsequently and materially 
modified by paroi. (2) Whether certain sections of the agreement, 
which provided that questions of compensation for work not oontem- 
plated by the agreement should be settled by a common arbiter, were 
conditions précèdent that barred recovery unless the déclaration con- 
tained allégations that they had been performed, or averred suf&cient 
excuse for non-performance. 

1. It seems to be now understood that verbal altérations of a eon- 
tract under seal which materially change its character, make the 
whole agreement paroi, and that assumpsit, and not covenant, is the 
proper form of the remedy for its breach. But the principle is not 
applicable when provision is incorporated in the eontract itself for 
a variation of its terms, and for ascertaining the new rate of compen- 
sation to be allowed for such changes. In the présent case the conf 
tract was for grading and for the masonry on certain specified sec- 
tions of the New Jersey Midland Extension Railroad, for definite 
priées, the work to be executed under the direction of the chief en- 
gineer of the Scranton Construction Company, and whose détermina- 
tion of ail questions arising between the parties should be final and 
binding upon them. Provisions were made in the eontract for vary- 
ing the work to be performed, in the discrétion of the engineer, and 
for determining the rate of payment to be allowed for the changes. 
In the récent case of Hamilton v. Hart, 1 Atl. Eep. 254, the suprême 
court of Pennsyivania carefully considered this question, and, fol- 
lowing Carrier V. Dilworth, 59 Pa. St. 406, held that covenant, and 
not assumpsit, was the correct form of the action in cases where a 
eontract under seal had been varied by paroi agreements, unless the 
changes in the eontract were so radical as to make substantially a 
new eontract. I do not find any such radical changes in the prés- 
ent case, and must hold that the action is properly brought. 

2. The second count of the déclaration is founded upon the eleventh 
section of the eontract, which provides "that changes in the align- 
ment, gradients, and forms of structures may be made at the direc- 
tion of the chief engineer; but no claims for damages shall be made 
or allowed therefor, nor for any prospective profits or work, which 
may, by reason of such changes, be abandoned; but any work done 
upon the line before it is çhanged, and which may fee^ abandoned, 
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shall be paîd for at the priées fixed in this contract; and when the 
new alignments, gradients, or forms of structures substituted for those 
abandoned shall, in the opinion of the chief engineer, materially alter 
the character of the work, he shall estimate the différence in value 
thereof, and due allowance shall be made therefor, according to the 
enhanced or diminished value of the work." From the terms of the 
section it is manifest that, before a suit can be maintained for a breach 
of the same, two things are necessary: (1) That the chief engineer 
should be of the opinion that the changes made in the alignment, 
gradients, and fortn of structures hâve materially altered the char- 
acter of the work; and (2) that he shall hâve estimated the différence 
in value. The déclaration contains no allégations that the chief 
engineer had any such opinion, or that he has made an estimate of the 
amount of the enhanced value of the work. On the contrary, it simply 
allèges "that he has whoUy neglected and refused-so to do." This ia 
hardly sufficient. Non constat that the facts and circumstances of 
the case did not justify his neglect and refusai. As was pertinently 
observed by Erlb, G. J., in Clark v. Watson, 18 G. B. (N. S.) 278, 
when considering a demurrer to a déclaration in a very analogous 
case: "This is an attempt on the part of the plaintiff to take from 
the défendant the protection of his surveyor, [or arbiter,] andtosub- 
stitute for it the opinion of a jury." 

It is not necessary to say whether the count would hâve been good 
if it had alleged that the neglect and refusai of the chief engineer waa 
fraudulent or in bad faith, but the count, in its présent form, canuot 
be upheld, and the demurrer must be sustained. 



Gaither ». Kansas Gity, Etc., E. Co. 

(Circuit Court, W. D. Tennessee. May 32, 1886.) 

1. New Trial — Inadéquate Verdict for Damages. 

The rule that the court will not set aside a verdict because of a différence 
of opinion as to the amount of damages that should hâve been allowed, ia 
consistently adhered to, and a new trial may be granted, where the judge is 
not satisfled that the jury acted with full compréhension of the force of tha 
proof and of the charge of the court upon a matter in dispute. 

2. Same— Case in Judgmbnt. 

Where the jury found a verdict of $350 for personal injury, resulting in tha 
death of a young colored girl, in a suit by her father for his pecuniarjf inter- 
est in her life, and there was an issue whether the parties were domiciled in 
Arkansas, where a female becomes of âge at 18 years, or in Tennessee, whera 
she is not of âge until she becomes 31, and upon this issue the proof was un- 
satisfactory, and the court was not satisfled that its charge was sufflciently 
deflnite on the point, a new trial was granted. 
&, Négligence— Action for, Causing Death— Measurb of Damages. 

Dnder the Arlîansas statute, and those like it, allowing damages for négli- 
gence resulting in death, only the pecuniary interest of the plaintiff can be 
recovered; and thia may be even less than $250, under some circumstances, 
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when we dîscard the sentiment that any human lif e îs ■worth more than such 
a pittanco as that, which sentiment the law does not at ail recognize as an 
élément of damages; nor any idea of punishment for the négligence. 
4. Cabrieb— Who 18 A Commun Cabeier— Skiff in thb Mississippi Eivbb. 
Whether a skiff carrying an occupent for pay is a common carrier, in the 
sensé of the rule that in case of collision a passenger is not responsible for 
the négligence of his own carrier, guœre. 

Motion for New Trial. 

The plaintiff's child, a colored girl about 16 years of âge, was 
killed by collision with the defendant's transfer boat in the Missis- 
sippi river, near the Arkansas shore, soon after the boat had left the 
incline of the railway, She was one of the occupants of a skiff com- 
ing from a cotton plantation, and had paid the skiffman for her pas- 
sage, as many persons did who came in that way to Memphis, the 
skiff being kept at the plantation for that purpose. The steam-boat 
and skiff came into collision under circumstances enabling them to 
set up négligence against each other, but it is not neeessary now to 
state the circumstances. The jury found a verdict for $260 for the 
plaintiff ; the court having charged them that the plain,tiff and his 
child were not responsible for any contributory négligence of the skiff- 
man. 

Smith de Collier, for the motion. 

Newman Erb, contra. 

Hammond, J. This case présents a question whether persons rid- 
ing in skiffs on the Mississippi river are "passengers," and the skiffs 
"common carriers, " in the sensé of the rule that the passenger is not re- 
sponsible for the négligence of his carrier in cases of injury by collision. 
It was ruled in favor of the plaintiff at the trial, but with considér- 
able doubt, particularly in view of the case of Collins v. Davidson, 
19 Fed. Eep. 83. It is true, it is not shown whether the plaintiff in 
that case was a "passenger" with respect to the faet that he was be- 
ing carried for pay; but it may be doubtful whether there is not, 
even where they are carried for hire, an élément of foolhardiness in 
riding in a skiff in the neighborhood and close proximity of passing 
steamers on this river, that precludes the notion of treating the skiffs 
as carriers, and assimilating them to carriages on land. It does not 
now require décision hère, for the défendant makes no complaint of 
the verdict, and on the plaintiff's motion for a new trial the sole ques- 
tion is whether the court should set the verdict aside for inadequaoy. 
It stands precisely upon the same footing as a motion made to set 
aside a verdict for excessive damages. In neither case should a court 
substitute its judgment for that of the jury. Brown v. Memphis, etc., 
R. Co., 7 Fed. Eep. 51; Kirkpatriek y. Adams, 20 Fed. Eep. 287; 
Muskegon Bank v. Northwestern Ins. Go., 19 Fed. Eep. 405; Law- 
caster v. Providence, etc., Co., 26 Fed. Eep. 233. 

This was an action for a personal injury resulting in the death of a 
colored girl about 16 years of âge, brought by her father; and the sole 
v.27F.no.7— 35 
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question, nnder the charge of the court, as to which no exception was 
taken, was the extent of his pecuniary interest in her life. It was 
urged by défendant that they were citizens of Arkansas where the in- 
jury oceurred,andunderthe statute of which state the suit was brought. 
There she became of âge at 18, and it was argued to the jury that he 
had only a right to her prospective earnings for two years. It was 
claimed by the plaintiff that they were citizens of Tennessee, sojourn- 
iug in Arkansas to work on a plantation. In Tennessee the child 
would not become of âge until 21. This question of citizenship was 
submitted to the jury, and no exception ie taken to the charge on that 
score; bat it is said that the jury possibly did not understand it. I 
think they did fully, for it was a very intelligent jury. But the proof 
itself was far from satisfactory, as, perhaps, it tnight always be with 
a class of people who are wanting in many of the possessions and 
situations in relation to which satisfactory circumstances are found 
ta détermine a question of domicile or citizenship, I am. unable to 
even guess from the proof, and we can look nowhere else, how the 
jury arrived at this verdict; but hère, again, the trouble is that in ail 
suc h cases it is impossible to calculate the damages with accuracy 
from any proof. It is largely a matter of estimation by the jury from 
the proof, and not caleulation. 

I wish to avoid wholly a détermination of this motion upon the 
purely sentimental argument that any human life is worth more than 
$250. The most valuable of lives, the lives of the grandest of men 
and women, may be worth less than that sum, in an action under 
Lord Campbell's act, and those of our states, like that under which 
this suit was brought. A plaintiff may hâve had less than $250 pecun- 
iary interest in the life of any décèdent, The sentiment relied on so 
earnestly hère is not at ail an élément in the action. Nor is the no- 
tion of punishment for the négligence. The court so told the jury, 
and conlined them strictly to the cold estimate of pecuniary interest, 
and I think that is the law. Lett v. St. Lawrence, etc., B. Co., 11 
'Ont. App. 1; S. G. 21 Amer. & Eng. R. Cas. 165. This is one of 
the most instructive cases on this subject, ahd represents the gênerai 
law, as I understand it, every where that thèse acts hâve been passed. 
Little Rock, etc., R. R. v. Barker, 39 Ark. 491 ; St. Louis, etc., R. 
Go. v. Freeman, 36 Ark. 41. 

Yet I do not feel content with this verdict ; and, while discarding 
the argument just considered, leaving to the jury its fullest power, 
and adhering to what I hâve so often ruled about substituting the 
judgment of the judge for that of the jury, I fear the verdict may be 
the resuit of misapprehension of the force of the testimony on the 
subject of domicile. If the parties resided in Arkansas, the verdict 
might be reasonable enough; while if they resided in Tennessee, it 
might not be adéquate. The impression made on my mind by the 
proof, inadéquate as it was, was that with this class of people, going 
from plantation to plantation to work in the cotton fields, they were. 
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on the oiroumBlances proven, legally Tennessee people, temporarily 
in Arkansas. And hère the question arises whether the damages 
should be calculated, so far as they can be subject to calculation at 
ail, according to the Tennessee law, or that of Arkansas, by whose 
gracions statute any damages are recoverable at ail. I thought they 
might be given according to the Tennessee rule of nonage, but was 
not sure of it, and am not now. I fear the jury may hâve been misled 
by instructions on that point not sufficiently definite. I was not 
very certain about it, and perhaps the jury were as uncertain after 
the charge as the court was. 

In Armytage v. Haley, 4 Q. B. 917, thére was a verdict of ;Ê10 for 
a broken thigh, and the court granted a new trial, saying: • "A new 
trial on a mère différence of opinion as to amount of damages may 
not be granted, but hère are no damages at ail. " I do not think 
that is this case, for, sentiment aside, a father may hâve a very 
small pecuniary interest in the life of a young girl, much less than 
one may bave in an uninjured thigh ; but I feel hère that possibly 
there may not hâve been given enough by the jury through my own 
fault, although counsel hâve been kind enough to say that they take 
no exception to the charge. 

Again, the impression made on my mind at the trial, and by a care- 
ful subséquent reading of the proof, is that the verdict ought to hâve 
been for the défendant on the issue of négligence, and I hâve thought 
it possible the jury gave this verdict as a mère solatium through sym- 
pathy for this poor man. If the défendant had asked a new trial, I 
should grant it on the ground that sueh was a possible outcome of the 
trial. I would not set aside the deliberate verdict of a jury on the 
proof hère concerning négligence, either way, for that is the function 
of thejuryto détermine; and, although there is this suspicion that they 
gave a gratuitou's solatium, I must take it on this motion as conclu- 
sively established by their verdict that there was négligence. And I 
recognize as wise the policy of the défendant to accept the verdict and 
pay it, rather than go to the expense of a new trial ; but at the sam» 
time, as the court would hâve found the fact of négligence for défend- 
ant, and the jury, whose province it was, has found it for the plain- 
tiff, and has given a verdict which may hâve been the resuit of niis- 
apprehension as to proof that was inadéquate, and of the charge of 
the court on that point, there is on my part a doubtful state of mind, 
which seems to me, when there is no writ of error, and this court 
must finally détermine the case, to make it just to both parties to try 
the case over again before another jury. It is, at last, at this point 
that the judge may and should resort to bis power to grant a- new 
trial with that mobility of judgment which comprehends within the 
exercise of sound discrétion a reasonable departure from any fixed 
rule of décision, — and there can be no very fixed rule of judgment in 
Buch matters, — and at the same time a consistent and strict adhérence 
to the principle of permitting issues of fact to be once, and once only, 



513 TEBEBAL REPOSTEB. 

fairly and legally tried, in good faith, by the jury, and not by th« 
court, as our constitution and laws require. 
New trial granted. 



In re Buai. 

(Dùtriet Court, If. D. New York. May 80, 1888.) 

1. BAîniRTrpTCT— Assioneb's Commission— Rétention op Funds. 

The assignée may retain from the funds in his hands the amount of fées 
and commissions earned; but cannot retain a sum to meet any additional al- 
lowance the court may see flt to grant. 
8. Same— Dkposit in Bank— Lobs of Intbkbst. 

Where the assignée fails to deposit moneys receiTod in bank, h« is liable to 
the estate for any interest lost through bucu failure. 

In Bankruptcy. 

In May or June, 1884, the assignée received, on account of the 
estate, _|5,478. On the fifteenth of October, 1884, he deposited 
$4,563 in the bank designated by the court. At tho third meeting of 
creditors the amount received by him in excess of the sum so depos- 
ited was asoertained to be $995, and the amount due him for com- 
missions, etc., was adjusted at $419. The creditors now move that 
the assignée be required to deposit $995, with interest at the bank rate 
of ^l per cent, per annum ; and also the interest upon $5,478 during 
the interval it remained in his hands. The motion is resisted upon 
the ground that the assignée was justified in retaining a sum suffi- 
cient to pay his commissions, the current expenses of the trust, and 
any additional allowance which the court might see ût to grant. 

Elisha B. PoweU, for the motion. 

William Tiffany, opposed. 

CoxB, J. The position of the assignée is not tenable. He eould, 
without impropriety, retain the amount of fées and commissions 
earned; but it was not permissible for him to appropriate several 
hundred dollars upon the supposition that the court might sometime 
in the future award an extra allowance for his services. Care ha» 
beèn taken in the sélection of suitable depositories in which ail mon- 
eys received by assignées in bankruptcy shall be deposited. The only 
prudent course, therefore, is for the assignée to foUow the rules laid 
down for his guidance. The proposition that the sum retained was 
needed for current expenses is sufficiently answered by the undis- 
puted allégation that it has not been so used, but, on the contrary, 
the expenses of the trust bave been uniformly paid from the funds in 
the h^'^s.. 

The proof fails to show bad faith upon the part of the assignée. It 
does show, however, that the creditors hâve lost a certain amount of 
interest by reason of bis action. The estate, and not the assignée. 
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Î8 entîtled to what the fund can earn. It follows that the assignée 
sbould forthwith deposit in the First National Bank of Oswego, New 
York, the sum of $576, with interest thereon at the rate of 3^ per cent. 
par annum from the fifteenth of October, 1884; also interest upon 
$5,478 from the date of its réception by him until October 16, 1884. 
There being some dispute between the parties as to dates, etc., the 
computation may take place under the supervision of the register in 
charge, to whom it is referred for that purpose. 



In re Bdbt. 

(Dùtrîet Court, N. D. Nm Tork. May 20, 1886.) 

Bankrttptct — Assigneb's Fées — Extraordinart and UxusuAii Dutibs. 

The court having examined de novo an application by tlie assignée for an 
additional allowance in respect of extraordinary and unusual duties, f ollowed 
tlie report of the register giving an additional allowance, although it had not 
been tiled or excepted to, on the ground that the opinion of the register, who 
had Personal knowledge of the matters in controversy, was entitled to great 
■weight, and the court did not feel justifled in disturbing it. 

In Bankruptcy. 

On the ninth day of March, 1886, a motion being then pending 
for an additional allowance to the assignée, the issues involved were, 
by consent of ail parties, duly referred to the register in charge. The 
order recites "that the pétition, and the subject-matter thereof, and 
the entire snbject of compensation of said assignée, be, and the same 
hereby is, referred to Hon. C. Caeskaddan, register in bankruptcy, to 
hear and examine into the same, and report thereon in full to this 
court, with his opinion." The register heard the parties, and re- 
ported that $250 is a reasonable sum to be allowed for the extraor- 
dinary and unusual duties performed by the assignée. The report 
concludes as follows : "I think the sum of two hundred and fifty 
dollars would be a just and fair allowance, under the circumstances 
of the case, and hereby order and direct that the assignée be allowed 
that sum as extra compensation in the above matter." No excep- 
tions to the report, as required by rule 17 of this court, hâve been 
filed, nor is any évidence presented that the report itself has been 
filed. AU the papers and written briefs hâve been sent to the court 
tipon the theory entertained, apparently, by both counsel that the 
whole subject is open for discussion, and that the référence to the 
register was a perfunctory and formai proceeding. The bankrupt 
and the creditors insist that the assignée should receive nothing. 
The assignée, on the contrary, contends that he is enti^ed to double 
the sum awarded by the register. 

William Tiffany, for the assignée. 

Elisha B. Powell, for the bankrupt and creditors. 
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CoxE, J". Ail the iJarties interested — the creditors, the assignée, 
and the bankrupt — consented that the entire subject of compensation 
to the assignée be referred to the register in charge. He heard the 
parties at length, and made bis report, awarding $250 in view of the 
protracted and successful litigation carried on by the assignée. The 
report has not been filed or excepted tô. Though technical objec- 
tions might be urged to this manner of presenting the case, I hâve, 
under the provisions of gênerai order No. 30, considered it my duty 
to examine the question de novo. The opinion of the register, who 
for some time has had personal knowledge of the matters in contro- 
versy, is entitled to great weight, and, in thèse ciroumstances, I do 
not feel justified in disturbing it. The finding of the register that, 
in addition to the ordinary and nsual duties in such matters, the as- 
signée "was engaged in litigation from the beginning of bis trust 
(October, 1877,) until May, 1884, and in such litigation succeeded in 
reducing a claim upon the assets of the estate from $32,000 to about 
$300," seems to be fully sustained by the proof, and is sufScient to 
justify the granting of the small allowance reported by him. 

The report of the register is confirmed, and, with the concurrence 
of the circuit judge, an additional allowance of $250 is awarded to 
the assignée. 



Otis Bbos. Manuf'g Co. and others v. Crâne Bros. Manuf'g Co.' 
{Oweuit Court, N. B. Illinois. March 23, 1886.) 

1. Patents pok Inventions— Patentée Bound by His Claims. 

Letters patent No. 44,740, of October 18, 1864, to Charles R. Otis, must be 
limited to the peculiar arrangement which patentée describes; he having ac- 
quiesced in the rejection by the patent-ofBce of broad claims. 

2. Same— New Combinations op Old Mechanisms. 

The fact that patentée produced an old resuit by a more effective combina- 

tion of old éléments is no reason why défendants should not be allowed to 

make new combinations of such éléments to produce the same resuit, so long 

as they do not use the combination of parts claimed by complainants' patent. 

8. Same. 

Patent No. 44,773, of May 18, 1865, is a mère improvement upon the princi- 
ple shown in the English patent of Gidlow, 1858, and of Law, 1861; and as 
the défendant was also an improver upon old devices in this art, heM, that the 
readier and more natural conclusion was that défendants' improvement was 
not the same combination of devices that was shown in and covered by com- 
plainants' patent. 
4. Same— CoNDiTioNAL Assignmbnt op Patents— Parties. 

Where owners of patents had çranted the entire interest in them for certain 
territory, but upon certain conditions which grantees were to perform, and, 
upon failure to perform, the title was to revert to grantors, KM. that grantor's 
title was never fully divested, or at least they had a possible reversionary in- 
terest, so that it was proper to join them as complainants in a suit for in- 
f ringement of the patents within the territory covered by the grant. 

In Equity. 

Offield dt Towle, (Mr. Phillips, of counsel,) for complainants. 

West dû Bond, for défendants. 

' Edited by Charles C. Linthicum, Esq., of the Chicago bar. 
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Blodgett, J. The bill în this case allèges infringemeiii by défend- 
ants of patent No. 44,740, granted October 18, 1864, to Charles E, 
Otis, for "an improvement in brakes of hoisting apparatus," and pat- 
ent No. 44,773, granted May 18, 1865, to said Charles R. Otis and 
Norton P. Otis, for an "improvement in steam-hoisting apparîitus," 
and asks for an injunction and accounting. 

The principal controversy centers about the patent No. 44,740, and 
this patent will be first considered. The patentée in bis spécifica- 
tions says of this de vice : 

"This invention consists in so combining the brake of a hoisting-machine 
with the stop-valve of the hoisting angine that, when the said valve is closed, 
and the ateam or other motive fluid shut off from the englne, the brake is al- 
ways in opération, and, when the valve is open to admit steam or other fluids 
to the englue, the hoisting englne is relieved of the friction of the brake." 

The patent contains but one claim, which ia: "The combination 
and arrangement of levers and connections substantially as herein 
deseribed, whereby the brake is automatically applied while the valve 
is closed, and withdrawn when the valve is open to set the apparatus 
in motion." 

The parts oi this device operating together as contended by the 
complainant to produce the stated resuit, are : (1) A stop, start, 
and reverse valve to a steam-engine ; (2) a lever by which said valve 
is worked ; (3) a rod attached to the end of such lever, the upper end 
of which is toothed ; (4) a small pinion, turning freely upon a fixed 
stud or axle so located, in relation to the toothed rod, that the teeth 
of the rod may be made to engage with the teeth of the pinion, and, 
by turning the pinion in the différent directions, the valve lever is 
moved to open, shut off, or reverse the steam ; (5) a puUey affixed to 
this pinion, around which passes a belt by which the pinion can be 
turned; (6) a friction wheel attached to the winding drum of a hoist- 
ing apparatus, upon which is a band-brake; (7) a lever to work the 
brake, the end of which is weighted with a weight sufficiently heavy 
to set the brake, or a lever with toggle-joints to set the brakes; (8) a 
puUey which is fastened to the side of the pulley which Works the 
valve lever, so that when the pulley that works the valve lever is re- 
volved it will also revolve this side pulley ; (9) a chain Connecting 
the brake lever with this side pulley, so that when the pulley that 
Works the valve lever is turned, it will wind or unwind the chain at- 
tached to the brake lever, and thereby release or set the brake. Sim- 
ply stated, the valve lever and the brake lever are both attached to a 
pulley which is moved by a belt, and the parts are so arranged that 
when the valve is closed, the weight upon the end of the brake lever 
is acting to set the brake, and when the valve is open, by revolving 
this pulley, it releases the brake. 

The défense is, in effect, prior use of the devices hère claimed, and 
a déniai of the alleged infringement, and the testimony and a,rgument8 
of counsel hâve taken a wide range in regard to the state of the art 
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and mode of opération ofmanyolder devîces for the sameoranalogous 
purposes. The défendants use a device whereby the brake is set 
when the valve is closed, and released when the valve is open. The 
combination of parts to produce this resuit in the defendant's ma- 
chine ft stated by the défendants' counsel to be : (1 ) A start, stop, and 
reverse valve; (2) a lever attached to the stem of this valve, by which 
the valve is moved into the required position for starting, stopping, 
and reversing; (3) a friction wheel attached to the winding shaft of 
a hoisting engins with a band brake; (é) a lever by which this brake 
is operated, one end of which lever is weighted, and rests in a notch 
in a two-way or heart-shaped cam; (5) a rod connected at the upper 
end with the valve lever, and at the lower end eccentrically with the 
cam on which the end of the brake lever rests, — ail so arranged that 
when the valve is closed, the brake is set, and the end of the lever 
rests in the notch of the cam ; but when the valve is open, either to 
start or reverse, the brake is released by the turning of the cam so as 
to lift the weighted end of the brake lever. 

Although the Otis claim speaks "of the arrangement of levers where- 
by the brake is automatically applied," yet it is évident that neither of 
thèse devices of the complainant or défendant are automatic, — that 
is, they are not self-acting, and put in opération from within the 
machine itself, but must be put in action by the person in charge of 
the maehiuery, — and the opération of the parts in both machines is 
such that both the brake and valve levers act simultaneously, by one 
movement from the operator in charge. The chief use to which both 
complainants' and défendants' machines hâve so far been applied is 
in running elevators or lifts, in which, by means of a shipping rope 
or chain connected with the part which controls the brake and valve 
levers, the movement of tlie machinery is controlled from the cab or 
cage ; and the advantages claimed for the device covered by complain- 
ants' patent are that, in case of accidents to the brake, the cage can 
be stopped by stopping the engine, because the engine is connected 
directly with the drum, and this stopping can be performed by moving 
the valve into its intermediate position, or, if the weight is too heavy 
upon the cage, the valve can ba reversed the same as a lever in a 
locomotive, when it is desired to suddenly stop. It also permits the 
operator to slow up, and to reduce the speed of the cage as he approach- 
es the floor where he desires to stop, either in going up or coming down ; 
also that the engine is not used, and steam not expended, nnless work 
is done, and the cage moved up or down; that is, the engine is sta- 
tionary, and steam is only used when the cage is moving. 

The proof shows many old devices for hoisting apparatus applied 
to ra,ising ores and coal from mines, and also one old passenger ele- 
vator, (aee Knight, Mechanical Dict. tit. "Hoisting Engines;") and 
since the introduction of the steam-engine several arrangements by 
which the brake and valve can be operated simultaneously are shown 
by the proof. The English patent granted to Robert Cameron, in 
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1789, for hoisting apparatus, shows such an arrangement of valves 
and brake levers that tho engineer in charge of the engine could re- 
lease the brake and open the valve, or close the valve, and set the 
brake, simultaneousiy, the two levers not being aetually con^ 
nected, but being arranged so near together that both could be actu- 
ated at substantially the same time. The English patent of 1856 to 
Eossum shows a device for the purpose of applying a brakej and at 
the same time cutting off the steam; but it is urged that this was 
only a danger device, to be resorted to in an emergency or péril, and 
not for the purpose of controUing the ordinary opération of the ma- 
chine. So, too, the English patent of 1857 to James Eobertson 
showed a start, stop, and reverse valve, operated by a lever, to which 
was connected a brake mechanism so arranged that when the valve 
was closed the brake was set, and when the valve lever was moved 
into position to open the valve it released the bi-ake. When the 
valve was closed itset the brake, and when the valve lever was moved 
to reverse, the brake was released. The mechanism shown in that 
patent is very complicated ; yet, if not as simple and as effectuai as 
the Otis device, it seems to bave accomplished ail that he did; that 
is, it opened the valve and released the brake, and closed the valve 
and set the brake, by the movement of one lever. It allowed the 
basket or cage to be stopped at any point in the asoent or descent, 
and enabled the operator to control the motion so as to run fast or 
slow, and the movement was stopped by shutting off the steam and 
applying the brake, so that the steam was not used while the move- 
ment of the weight was arrested. So, too, in the English patent of 
1861 to Walmsley & Eostrom, a device is shown for automatically 
stoppihg the' hoisting apparatus in a warehouse or building at any 
floor or story of the building, without the aid of an attendant, so, as 
I understand its opération, the cage or platform could be loaded at 
the lower floor and sent up to any desired upper floor, to be un- 
loaded, without an operator to accompany it; and in the spécifica- 
tions thèse patentées speak of "the ordinary stopping rope" as if that 
were then a well-known device for controlling the movement of a 
hoisting apparatus. 

The testimony further shows that E. G. Otis, the father of C. E, 
Otis, the patentée, was for many years prier to his death, wbich was 
in April, 1861, engaged in and near the city of New York in con- 
structing and putting in opération hoisting-machines or elevators, 
for transporting passengers and merchandise between the différent 
floors of factories, warehouses, stores, etc.; that in January, 1861, he 
took a patent in this country for a device by which the brake could be 
applied and the operating power suspended simultaneousiy by means 
of a forked rope, one end of which operated the brake lever and the 
other operated a shipping shaft, so as to throw the hoisting belt onto 
a loose pulley, this forked rope extending to the cage, and by means 
of which the movement could be controUed from the cage. It also 
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appearô that in the fall of 1860, and the winter of 1861, E. G. Otia 
construoted three elevators in the warehouse of H, B. Clafiin & Co., 
in the city of New York, in two of Which, according to the testimony 
of Mr. C. E. Otis, the shipper rope was passed around apulley work- 
ing upon a shipper shaft, on which pulley was a pinion, which worked 
a toothed rod or rack connected with the valve lever, bo that the 
valve was opened, shut, and reversed by the co-action of the same 
parts that open, shut, and reverse the valve in the patent now under 
considération. 

There is also considérable testimony in the défendants' record 
tending to show that the valve and brake in each of thèse elevators 
were so connected that when the endless rope or chain in the cage 
was puUed down or up, it opened the valve and the brake at the same 
time, by one movement. Bat, without considering or attempting 
to décide the question as to where the weight or prépondérance 
lies, between the conflicting testimony as to whether or not either of 
the Claflin elevators were controUed by one chain or rope, which 
opened the valve and brake together, it is sufficient for the présent 
to say that ail the advance 0. R. Otis made in the art was to im- 
prove the device used by his father, by Connecting the weighted end 
of the brake lever with the pinion which actuated the valve lever, so 
that when the pulley was revolved by the belt or shipping rope for 
the purpose of opening the valve either to start or reverse it also 
lifted the weighted end of the brake lever, and released the brake. 
In other words, he merely made the pulley, /, and fastened it to the 
side of the pulley, c, of the valve-operating device, and connected the 
end of the brake lever with this new pultey, /, by the chain, e. AU 
the other operative parts which complainants' counsel insist arécalled 
for by the claim of the patent were in the Claflin elevators, and de- 
signed and construoted by Mr. E. G. Otis; and the proof also shows 
that when C. E. Otis applied for his patent he claimed particularly : 
"So combining the brake of a hoisting apparatus with the stop-valve 
of an engine by which it is worked that when the said valve is closed 
the brake is in opération, and when the said valve is open the hoist- 
ing-machine is relieved of the friction of the brake, substantially as 
herein stated." His application with this broad claim was rejected, 
and it was decided by the commissioner of patents that he could only 
hâve a patent for his "peculiar arrangement." He acquiesced, and 
took his patent for "the combination and arrangement of levers and 
connections, substantially as herein described." His patent is not, 
broadly, for applying the brake automatically while the valve was 
closed, and releasing it when the valve was open; beeause he had 
applied for such a broad claim, and it had been denied, and he had 
been told that he could only hâve a claim on his "peculiar arrange- 
ment," and his claim islimited to such arrangement. 

"In patents for combination of mechanism, limitations and pro- 
visosiimppaed upon the inventor, such as were introduced into an 
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application after it had been persistently rejected, rnmi be strictly 
construed against the inventor, and in favor of the public, and looked 
upon as in the nature of disclaimers." Sargent v. Hall Safe é Loch 
Go., 114 U. S. 63; S. 0. 5 Snp. Ct. Kep, 1021 ; Dodds v. Stoddard, 17 
Fed. Eep. 645; Manufacturing Go. v. Corhin, 103 U. S. 791. "It is 
•well known that the terms of the claims of letters patent are care- 
fully scrutinized in the patent-office. Over this part of the spécifica- 
tion the chief contest generally arises. It defines what the office, 
after a f uU examination of previous inventions and the state of the art, 
détermines the applicant is entitled to. The courts, therefore, should 
be caref ul not to enlarge by construction the claim which the patent- 
office has admitted, and which the patentée bas acquiesced in, beyond 
the fair interprétation of its terms." Burns v. Meyer, 100 U. S. 672. 

If this patentée had described the state of the art upon which be 
wished to engraft his improvement, he would hâve said, in substance : 
"I hâve connected the valve levers and the brake lever of the E. Gr. 
Otis machines, by means of the pulley, /, and the chain, e, so that 
the valve and the brake can be simultaneously worked by one move- 
ment of the shipper belt; the shipper belt having formerly worked 
the valve only." Read in the light of the proof in this case, it seems 
to me ail that this inventor did which had not been done by his father, 
and immédiate predecessor in business, was to connect the brake and 
valve attachments together by his peculiar mechanism; for he was 
not the first to connect the valve of a steam-engine with the brake of 
the hoisting apparatus, so that the brake would be open when the 
valve was opened, and closed when the valve was closed; as Bobert- 
son, in his patent of 1857, had shown bow that could be done in two 
ways; and in the Claflin machines 2 and 3, according to the testi- 
mony of Mr. C. E. Otis, the steam could be shut off and the brake 
applied by pulling down the two ropes at the same time ; and it would 
seem, also, from his testimony that the two ropes were placed near ■ 
together, so as to enable them to be puUed and the brakes and valves 
closed at substantially the same time. 

Looking upon this patent, then, as limited to the peculiar arrange- 
ment of parts shown, and not to the results produced, — for such re- 
sults were not new, — the question is, do défendants use the combi- 
nation or arrangement of parts shown in the patent, or known équiv- 
alents, for performing the same function? The défendants' valve- 
actuating mechanism consists of a valve lever, movable up and down 
from its central or closed position by an endless rope or chain. There 
is no rack or pinion movement, and no belt around a pulley. The 
endless rope attached to the lever is simply puUed up and down to 
start, stop, or reverse, without the intervention of the rack, pinion, or 
pulley, substantially as shown in complainants' model Claflin ma- 
chine Nos. 2 and 3. Défendants' brake lever is operated by a cam, 
to which motion is communicated by means of a rod from the valve 
lever, combined with a peculiar safety device ïor setting the brake in 
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case of a break of the driving belt; and while it may be said that ail 
thèse parts co-operate to produce the same resuit produced by the 
Otis device, yet they are not the same éléments, and do not operate 
together in the same manner. It does not seem to me that the de- 
fendants' heart-shaped cam can be held to be a mechanical équiva- 
lent for the complainants' pulley, /, and the chain, c, or the toggle 
joint. The whole arrangement of parts seems to be much more sim- 
ple, and consequently more reliable in praotical use, than that shown 
by the patent. Starting, stopping, and reversing valves of varions 
forms, with levers to work them, being old, and there being old devices 
for Connecting thèse valve levers with brake mechanisms of hoisting 
apparatus, whereby the brake was applied when the valve was closed, 
and released when the valve was opened, thèse défendants had the 
same right loimprove thisold mechanism as had the patentée. The 
fact that he produced an old resuit by a less complex, and conse- 
quently more effective, oombination of old éléments, is no reason why 
défendants should not be allowed to make new combinations of thèse 
old levers, rods, and cams to produce the same resuit, so long as they 
do not use the same combination of parts shown by the patent to ef- 
fect the same resuit. 

It seems to me that Mr, Otis, and those who preceded him, started 
with a lever to a start, stop, and reverse valve, and a brake lever 
working a hand-brake upon a hoisting-drum; and the problera they 
sought to work eut was, first, to actuate the valve and the brake 
lever from the cage, so as to control the movement of the cage. This 
was aecomplished in two ways by the eider Otis, and then Mr. C. E. 
Otis attempted the f urther problem of Connecting the valve and brake 
levers together, so that they co-operated to produce the resuit of set- 
ting the brake when the steam was shut off, and opening it when 
the steam was let on. The défendant started with the same old 
parts, — the valve lever and brake lever, — and worked out the same 
resuit by différent instrumentalities, dispensing with chains, links, 
ratehets, pinions, and pulleys, which were ueed by the eomplainant; 
thereby, as it seems to me, fairly and meritoriously avoiding the 
complainant's patent by not using the complainant's combination to 
produce the same résulta. It therefore seems to me, the défendants 
do not infringe patent No. 44,740. 

Patent No. 47,773 is for a stopping device used to stop the cage 
at the top and bottom of the shaft, It is what is known in me- 
chanics 3,8 a."limit stop," and is arranged to work automatically, to 
shut off. steam at the top and bottom of the shaft if the operator be- 
comes careless and neglects to do so. It consists chiefly of a shaft 
on one end of which is a screw thread, which is traversed by a nut 
with a tail or projection upon it. This tail or projection is carried or 
runs, for a portion of the distance, in a slot, so that as the shaft is 
revolved the nut travels in the slot, motion being given to the screw 
tliread by a bevel-gear attached to the same shaft that carries the 
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hoisting drum. The parts are so arranged as that the nut shall trav- 
erse the screw to a certain point during the time the cage is pass- 
ing from the bottom to the top, or from the top to the bottom, of 
the building. When this nut reaches the limit point, it locks the shaft 
80 as to revolve it, and engage with the bevel-gearing, which works 
in connection with the valve lever so as to close the valve of the 
engine. It does not effect the brake mechanism, and neither sets 
nor opens the brake. The claim is: "Combining the stop-valve of 
the engine with the valve of the steam hoisting apparatus in the shaft 
of the main drum; or with any other shaft or counter-shaft of the 
hoisting apparatus, by means of a stop motion, constructed, applied, 
and operating substantially as herein specified." 

Défendants use two circular plates laid together, with a spiral chan- 
nel eut on the inner face of one, in which a stop travels as the outer 
plate is rotating, and when the stop reaches the end of the spiral 
groove it locks both plates, and moves a rod connected with the valve 
lever so as to eut off the steam. If the complaioants' patent could 
be said, in any sensé, to be a bottom or foundation patent, I should 
be much inclined to the conclusion that the spiral channel in défend- 
ants' plate, with the traveling stop, is the équivalent- for the screw 
shaft and traveling nut of the complainants' patent; but the com- 
plainants' patent seems to me a mère improvement upon the princi- 
ple shown in the English patent of 1858, of Gidlow, and Law's En- 
glish patent of 1861. In fact,it seems but little else than an adapta- 
tion of Law's device, as shown and described in his patent, to the 
peculiar mechanism of the complainants' elevator. Law says in his 
spécifications : 

"My invention is intended to prevent the overwinding of Pits' cages, and 
the sad accidents resulting therefrom. It consists of a screw-shaft, which 
may be a continuation of the driving or any other shaft, in connection with 
the engine employed in winding. ïhe said screw-shaft is furuished with a 
suspension lever, through one end of which it works; but the other end being 
free, the said suspension lever hangs down vertically from the said screw- 
shaft, and is caused to traverse the same backwards and forwards from end 
to end, as the shaft is turned in either direction. The distance it is allowed 
to traverse the said screw-shaft is regulated by set-nuts, or otherwise, in ac- 
cordance with the length of rope to be wound from the pit. It will readily 
be understood that when the engine is started the said suspension lever is 
caused to traverse tlie said screw-shaft by its turning until it arrives at one 
end of the same, when it is at once brought to a stop by coming in contact 
with a collar or set-nut, which lifts it, and causes it to strike simultaneously 
against catches or stops on the ends of two horizontal levers, one of which is 
connected with and puts on the engine brake, and the other, being in connec- 
tion with the slide-valve, shuts off the steam or reverses the engine." 

In the light of this description of the Law patent, there can scarcely 
be a serious doubt that its principle and mode of opération is sub- 
stantially tbe same as that of the complainants' patent; but, inas- 
much as both the complainant and the défendant in this case seem to 
me to occupy the position of improvers upon old devices in hoisting- 
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machines, the readier and more natural conclasionîs that défendantes 
improvement ia not the same combina tion of devices as the complain- 
ant's, and does not show the same kind of stop devices that is shown 
and covered by eomplainant's patent. 

Soon after this bill was fiUed, and before défendants had answered 
the same, a demurrer was interposed raising the question of misjoin- 
der of the complainants. The suit is brought by the Otis Bros. Manu- 
facturing Company of New York, and the Smith, Beggs & Co. Machine- 
works of St. Louis, as joint complainants. It was urged in this de- 
murrer that there was no such showing in the bill as entitled thèse 
parties to join in this suit. I overruled this demurrer on the ground 
that I preferred to understand the entire facts in the case before pass- 
ing definitely upon the question raised by it, allowing the défendants 
to reserve their demurrer by their answer. The défendants again in- 
sisted at the hearing upon this question, and it bas been again consid- 
ered. It appears, from the proof, that the Otis Bros. Manufacturing 
Company were the owners of the patents in question; that on the 
eighth day of March, 1877, said company assigned to the Smith & 
Beggs Co. Machine-works of St. Louis ail their interest in thèse pat- 
ents in certain states, including the state of Illinois, conditioned upon 
the performance by the Smith, Beggs & Co. Machine-works of the 
terms and conditions of an agreement made by the Otis Bros. Com- 
pany with Anthony W. Smith and others in référence to said patents 
on the same day; and in case the Smith, Beggs & Co. Machine-works 
did not so perform ail the conditions of their eontract, the title con- 
veyed by said assignment was to revert to the Otis Bros. Company. It 
thus appears that the title of the Otis Bros. Company was never fully 
divested, or, at least, that they had a possible reversionary right in the 
patent. They were also the owners of the patent in other portions 
of the United States, and, being such owners, were conditionally inter- 
ested, at least, in the patents within the territory of Illinois, and gen- 
erally interested in having their patents upheld. It seems to me they 
had a right to join with the Smith, Beggs & Co. Machine-works in 
this suit, because they were interested in the proper prosecution and 
protection of the patent, as well as possibly interested in whatever 
might be recovered in this case. I think, therefore, the objections for 
misjoinders are not well taken. The finding of the court, therefore, is 
that défendants do not infringe either of the patents mentioned in the 
bill, and that the bill ahould be dismissed for want of equity. 
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AliABASTINB Co, ». PaTHB.* 

(Œreuit Court, JT. D. Nm York. May 10, 1886.) 

1. Patents for Intbntioîîs — Infhingbment. 

Letters patent No. 161,591, granted to Melvin B. Church, April 6, 1875, for 
an improvement in calcimine, consisting of pulverîzed calcined gypsum and 
white glue, the latter being dissolved m hot water, and, when cold, stirred 
into the gypsum with sufflcient cold water to bring the mixture to proper 
consistency to be applied with a brush, is infringed by one who sells a dry 
mixture or pulverized calcined gypsum and glue, put up in packages, with 
printed directions for reducing such mixture to a liquid according to the for- 
mula of said patent. 

8. Samb— AccEssoBT to Inprikgement. 

In selling a compound which the seller knows cannot be practically applied 
without miiking the user a trespasser, such seller renders himself an acces- 
sory to the infnngement. 

Motion to Dissolve Injunction. 
George H. Lothrop, for the motion. 
Jokn H. Bennett, opposed. 

CoxB, J. The complainant is the owner of letters patent No. 
161,591, granted to Melvin B. Church, April 6, 1875, for an improve- 
ment in calcimine. The inventer, in the spécification, says : 

"1 take of pulverized calcined gypsum nine pounds, and of white glue one 
pound, the glue having been previously dissolved in hot water. When this 
glue, thus dissolved, is cold, I stir it into the gypsum in any suitable vessel, 
adding thereto, from time to tirae, sufflcient cold water, until the mixture has 
the consistency of mixed paint for priming coats, when it may be laid onthe 
wall with a brush, where it sets slowly; aiïording a hard, dead-smooth sur- 
face, that will not rub ofE, and is much cheaper than the calcimine whiçh has 
whiting or zinc for the body." 

The elaim is for "a calcimining compound, adapted to be iised 
with brushes, composed of pulverized calcined gypsum, dissolved 
glue, and cold water, substantially as described." 

It is conoeded by the défendant that this patent is valid; or, to be 
more accurate, that he is not in a position to deny its validity. The 
question of infringement, therefore, is alone involved. 

The défendant has sold to consurners in this district a compound 
known as "Anti-kalsomine," composed of pulverized calcined gypsum 
and white glue, manufactured and sold to him by a company located 
at Grand Bapids, Michigan, of which Melvin B. Church, the pat- 
entée, is président, gênerai manager, and prime mover. Church was 
for years;as superintendent of the complainant corporation, engaged 
in manufacturing and selling a compound known as "Alabàstine," 
which he then insisted and publicly proclaimed was protected by the 
patent in controversy. Having disposed of fais patent to the com- 
plainant, and severed ail coîjnection with his former associâtes, 

'Edited by Charles C. Linth'icntD,\E8q.,of the Chicago bar. 
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Church îs now, through the médium of the new corporation, engaged, 
to the great injury of the complainant's business, in selling Anti- 
kalsomine, a compovind almost exactly identical with Alabastine. 

The question to be determined îb whether, keeping in view the 
past relations of thèse parties, the plea of non-infringement should 
now be accepted by the court. It is contended that one who sella a 
dry mixture of pulverized calcined gypsum and glue, even though he 
subsequently reduces it to a liquid condition by the addition of hot 
water first and cold water afterwards, does not praotice the invention. 

The défendant sells the gypsum and glue put up in packages, upon 
which are printed directions, to which it is unnecessary to refer in détail 
further than to say that, mutatia mutandis, they foUow qnite closely 
the formula of the patent. The liquid thus produced, ready for use 
upon the wall, is almost the exact oounterpart of that described and 
claimed in the patent. With this product alone before him it would 
be a diÊQcult task, even for an expert, to say how it was produced, — 
whether the former or the latter directions were followed. In selling 
a compound which he knows cannot be practically applied without 
making the user a trespasser, the défendant, within the doctrine of 
the follawing authorities, renders himself an accessory to the infringe- 
ment; Bumford Chemical Works v. Hecker, 2 Ban. & A. 351, 363; 
Cotton-tie Co. v. Simmons, 106 U. S. 89, 94, 95; S. G. 1 Sup. Ct. Eep. 
52; Tilghman v. Proctor, 102 U. S. 707, 728; Goodyear v. Railroad 
Co., 2 Wall. Jr. 35Ô, 359; Wallace v. Holmes, 9 Blatchf. 65; Wood- 
ward V. Morrison, 1 Holmes, 125; Bowker v. Dows, 3 Ban. & A. 518; 
Travers v. Beyer, 26 Fed. Eep. 450. 

Parties should not be permitted to évade the law by such proceed- 
ings as thèse papers disclose; it is the clear duty of the court to ar- 
rest the wrong in its inception. 

ïhe motion to dissolve the injunction is deaied. 



HiLL V. BiDDLB and othera.* 

Samb v. Smith. 

i^Cîrmit Court, E. D. Pertnsyhania. April 80, 1886.) 

1, Patents fob Inventions — Noveltt — Impboted Hoo-Rings. 

Letters patent 130,853 were granted to complainant for a triangnlar hog- 
ring, 8o constructed as to conform to the shape of the hog'g snout, and ro- 
main stationary therein. Held, that the invention possessed novelty, value, 
and utility, and that the patent was therefore valid. 

2. SAMB — VlTILITY. 

The utility of a machine, instrument, or contrivance, as shown by the gên- 
erai public demand for it, while not conclusive, is highly persuasive évidence 
of novelty and invention, and, in the absence of pretty conclusive évidence 
to the contrary, will generally exercise a controlling influence. 

■Beported by C. B. Taylor, Ssq., of the Philadelphla bar. 
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In Equity. 

Morgan et Lewis, for eomplainant. 

D. Connolly, for défendants. 

BuTLEB, J. The suit is for infringing the second daim of plain- 
tiff's patent, No. 130,853, which reads as follows: "The triangular 
shaped ring, D, with the catch, d, or with points, 'H, or levels, BÙb- 
stantially as shown and described, and for the parpose set forth." 
Tlie alleged infringement is fully proved. There is no différence be- 
tween the ring manufactured and sold by the défendant and that de- 
scribed by the patent. 

The défense set up is twofold : First, that the patent is invalid, 
for the reasons that the ring was anticipated, that it involved no dis- 
covery or invention, and that it is not useful; second, that the first 
claim of the patent is void, and the plaintiff bas known it for years, 
and has, nevertheless, omitted to file a disclaimer as provided for by 
section 4:922 of the Eevised Statutea, and therefore cannot recover in 
equity. 

Thèse défenses were urged with much earnestness and ability. We 
are not couvinced, however, of the soundriess of either of them. The 
plaintiiï's conce|ition was that a ring so constructed as to fit or con- 
form to the hog's snout, or rooter, would be more comfortable to the 
hog, and more serviceable in restraining his disposition to root, than 
the ordinary rings empioyed at the time. The invention consisted in 
the construction of a ring embodying this conception, — a triangular 
ring that fits the shape of the snout, and keeps its place. While it 
may be said that this required but little change in the old ring, and 
was easily accomplished, yet nobody had before accomplished it, or 
conceived the idea and advantage, of making a ring of this form for 
such a purpose. That this conception, and the embodiment of it, 
was of great value cannot be doabted. The public at once recog- 
nized its advantages, and demanded it of the trade to such extent as 
shows a préférence for it over ail other rings in use. According to the 
évidence, about one-third of the rings sold by the trade are those of 
the plaintiff. The défendant, in effect, acknowledges that he manu- 
factures this form of ring because of the great public demand for it. 
While it is true that the utility of a machine, instrument, or contriv- 
ance, as shown by the gênerai public demand for it when made 
known, is not conciusive évidence of novelty and invention, it is nev- 
ertheless highly persuasive in that direction, and, in the absence of 
pretty conciusive évidence to the contrary, will generally exercise 
controlling influence. Smith v. Goodyear, 93 U. S. 486 ; MnnufacU 
uring Co. v. Haish, i Fed. Rep. 907; Eppinger v. Richey, 14 Blatchf. 
307. 

I do not find such contrary évidence in this case. While there is 
hère, as in most cases, room for debate, a careful examination has 
satisfied me fully that the court would not be justified by anything 
v.27F.no.7— 36 
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shown, in decreeing the claim invalid on eitber of tbe grounds sag- 
gested. Nor am I satisfied that tbe court woald be justified in con- 
cluding tbat tbe plaiotiff knew or believed tbe first claim of bis pat- 
ent to be invalid, and tbat be bas tberefore been guilty of bad faitb 
in omitting to disclaim, as urged by défendant. Tbat the validity of 
this claim bas been oalled into question and doubted is sbown; but 
tbat it bas ever beén adjudged invalid by a compétent tribunal, or tbat 
plaintiff bas ever acknowledged or believed it to be so, is not sbown. 
As tbe burden of proof respecting tbis, as well as the otber brancb of 
tbe défense before considered, was on tbe défendant, it follows tbat 
my judgment is against him. 

À decree will be entered accordingly. 



The Steathat.* 

The Young Amebica. 

PuTNAM and another v. The Youno Amebioa. 

(District Court, S. D. New York. May 1, 1886.) 

1, TOWAGE — GbOUNDING — PiLOT IK ChAROB OF NAVIGATION — AsSUMPTIOir O» 
AUTHOKITT BY TUG — SUBSEQUENT ACCIDENT— LiABILITY. 

The tug A. was towing tlie bark 8. upon a hawser eastward through Hell 
Gâte on the flood-tide. The bark had a Hell Gâte pilot on board, who was 
m control of the navigation. It was the tug's duty to govern herself by the 
bark, and to keep ahead of her as nearly as possible. The tug was foUowing 
another tow from 500 to OOOjards distant, consisting of a ship towed between 
two tugs. Both tow8 were intending to go through the channel east of Flood 
rock. As the tow ahead neared Flood lock it sheered to the starboard 
Bomewhat across the east channel. The captain of the tug A. observing this, 
and thinking it woxild be unsafe to foUow through the east channel, when 
about 500 yards from Flood rock, and in mid-river, starboarded hishelm to go 
through the north channel, wiohout Consulting the pilot. The pilot on the 
bark at once objected to this change; but the other persisting, he quickly 
acquiesced, and starboarded the helm of the bark. In swinging, the keel of 
the bark struck the rocks of the middle reef, and injured the schooner, so that 
Bhe afterwards sank. Held, that the captain of the bark was in f ault in taking 
into his hands the control of the navigation of the tug, by changing bis 
course without notice to the pilot, and in insisting upon that change without 
the pilot's consent. The change of course was tberefore at his risk, and the 
groundlng was the fault of the tug. 
i. Same — Situation in Extremis — Eruob of Judombnt bt Pilot. 

Had the pilot on the bark immediately acquiesced in the tug's maneuver, 
the schooner would probably hâve escaped; but that was found on the facts te 
hâve been more dangerous than to havê kept on. Held, no défense to the tug, 
as the latter, in adopting, without authority, a dangerous maneuver, thereby 
put the pilot in a situation in extremis, in which even an error of judgment, on 
his part, had there been any such error, was not a légal fault. 

Jat. K. Hill, Wing de Shoudy, {H. Putnam,) for libelautB. 
'Beported by Edward Q. Benedict, Esq., of the New York bar. 
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WUcox, Adam» <t Machlin, for claîmanta. 

Bbown, J. During the afternoon of the twenty-nînth of January, 
1886, as the bark Strathay was being towed by the steam-tug Young 
America up the East river, upon a hawser about 50 fathoms in length, 
going eastward throngh Hell Gâte, her keel struck upon the rocks 
of the middle reef, and was broken, causing suoh a leak that she after- 
wards sank. The day was pleasant ; the tide about half flood. The 
tug and tow went up the west side of Blaekwell's island, foliowing 
the ship Alfred Watts at a distance of about one-third of a mile, 
which was likewise bound through Hell Gâte, and was in tow of two 
tugs lashed along-side of her. The tide ran from three to four knots. 
The progress of the Watts through the water was slow; and the 
Young America, though she checked her speed occasionally, and was 
going only at therate of aboutone andone-half knots through the water, 
gained somewhat upon the ship. Both were intending to go through 
the easterly channel, between Flood rock and the Astoria shore, which 
is about 700 feet wide. When the ship had reached a point in the 
usual course aboi^t 300 feet to the southward and eastward of Flood 
rock she took a sheer to starboard. The Young America at this time 
was from 500 to 600 yards astern of the ship. The captain of the 
Young America, observing the sheer, and deeming it imprudent to fol- 
low on alter the ship through the east channel, starboarded his wheel 
for the purpose of turning to the left, and thence around through the 
north channel. Before starboarding his wheel the course of both 
the tug and the bark had been already directed towards the easterly 
channel, and they were fully half the distance across from the New 
York shore to the end of Blaekwell's island. The bark had on board, 
besides her officers and crew, a spécial Hell Gâte pilot, and also a 
Sound pilot. The established custom and duty, as between the tug 
and tow, in such cases are for the Hell Gâte pilot to control and 
direct the navigation throngh Hell Gâte; and for the tug to keep 
ahead of the tow as nearly as possible, and to govern her course and 
action by the course of her tow. The Hell Gâte pilot on board the 
bark had shaped his course for the east channel, and the tug had 
done the same. The pilot had not starboarded, nor given to the tug 
any order to starboard. On seeing the tug going to port under a star- 
board helm, however, he understood the tug's intention toattempt to 
go by the north channel; and he immediately rushed upon the house, 
and hailed the tug, saying: "You can't do it!" to which the reply 
came immediately: "I can do it; starboard your helm." This was 
answered by a renewed protest that the tug could not do it, and 
the préviens reply was repeated. The tug meanwhile kept on turn- 
ing down the stream to pull the bark around, down stream, and away 
from the rocks towards which the tide was sweeping her. After the 
second reply from the captain of the tug the pilot of the bark imme- 
diately put his helm hard a-starboard,; but in swinging around the 
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keel strnck the rocks, and was broken, as above statecl. Afterswing- 
ing further to the westward she drifted up with the tide, stem first, 
through the north channel. 

I hâve nodoubt, from the évidence, that there Was a strong sheer 
of five or six points on the part of the ship. It was broken by the 
action of the tugs on each side of her, which put their engines in con- 
trary motion, so as to turn the ship about. Her headway through 
the water was thereby checked until, according to the évidence, she 
merely drifted with the tide. When the first sheer to starboard 
was broken, she took something of a sheer to port, and in that man- 
ner, with little if any headway, drifted through the easterly channel 
to the upper end of Flood rock, where she got straightened, and re- 
sumed her progress. 

The width of water in the east channel available for vessels of a 
draught of 22 or 23 feet, like the bark in question, is not over 600 
feet ; and there is no doubt that it would not only hâve been contrary 
to the spécial rule of the inspectors, (rule 7,) but dangerous, to at- 
tempt to pass by the ship in the east channel when the latter was 
under such a sheer as that described. 

There is a great deal of very loose and inaccurate testimony in the 
case on the part of the claimants, in regard to the intervais of time 
and distance, the navigation of the ship under her sheer, and the 
risks likely to be encountered by the bark, involving great exaggera- 
tions and ineonsistencies, for the évident purpose of exonerating the 
captain of the Young America from blâme. Ali agrée, however, that 
when the ship took her sheer the bark was a considérable distance 
astern, — most of the witnesses say from 500 to 800 yards; and, as 
the bark was at that time about abreast of the upper end of Black- 
well's island, it is pretty certain that the distance was not less than 
600 yards. This distance was so great, and the speed of the tug and 
bark through the water was so small, that there was, in my judg- 
ment, no actual danger whatever in the tug's keeping on and follow- 
ing the ship at the tug's slow rate of speed. No ono estimâtes the 
speed of the tug through the water at above one and one-half knots. 
Her captain testified that it was only one-half a knot. The tide, as it 
has been often proved before me, flows true, on the flood, through 
the easterly channel, from the point at which the ship had arrived 
when she took her sheer. According to the testimony in this case, it 
was then running from three to four knots. In other cases before 
me the testimony has shown a much greater speed. But, assuming 
every doublful point in favor of the tug; that the tide ran only at 
the lowest rate hère testified to, namely, three knots; that the speed 
of the ship through the water was entirely checked, which could not 
hâve been the f act, except for a very small portion of the time ; and 
assuming that the tug was going at the highest rate estimated, 
namely, one and one-half knots through the water, — under ail thèse 
conditions, the tug would hâve rur by iand only 450 feet while the 
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Bhip was going 300 îeet; so that tbe ship, which was 1,500 feet, or 
500 yards, ahead when she commenced her sheer, would hâve been 
carried by the tide alone 1,000 yards before the bark could bave 
reached her, even withont the tug's slackening speed. The tide 
alone, therefore, would bave carried the ship beyond Hallett's point, 
a distance more than three times the space in which there was any 
danger from Flood rock, before the tug would bave reached ber. This 
rock does not extend more than 1,000 feet from the point wbere the 
sheer began, and must bave been passed within three minutes, and 
before tbe tug could bave overtaken the ship. 

Thèse facts are indisputable. Tbey were easy to be pereeived and 
estimated upon tbe spot. It was évident at the time that, notwith- 
standing the sheer, the ship must pass through the dangerous part 
of tbe passage long before the bark could reach her. In the situation 
in which the Hell Gâte piiofc on the bark found himself when the 
sheer was observed, bis course being already shaped for tbe easterly 
channel, the circumstances did not require him to resort to the dan- 
gerous maneuver of cbanging bis course to attempt the north channel, 
in tbe face of the rocks ahead. From the resuit, it may be admitted 
that if the bark had starboarded instantly, as soon as tbe tug star- 
boarded, she would probably bave just barely escaped injury.. But 
the attempt to change her course was bighly dangerous, — far more so 
than keeping on. The pilot of the ferry-boat near by, f amiliar with the 
"waters, expected the accident when be saw the attempt, and he hailed 
the tug in order to prevent it. As the event turnéd out, I bave no 
donbt that bad the view of tbe Sound pilot to keep ahead, or tbe 
view of the captain of tbe tug when he starboarded, been foUowed, 
without embarrassment from the other, no accident would bave hap- 
pened. Tbe accident arose from divided counsels, and from the 
tug's assuming the control of the navigation without leave. Even if 
there were no rule determining wbo should control in such cases, 
there can be no doubt, upon the facts above recited, that the Hell 
Gâte pilot had the better judgment, and was incurring less danger in 
foUowing tbe ship than in attempting a change of course. But the 
rule is well established that the navigation is under bis control, and 
not under the control of the tug, and that the latter is bound to fol- 
low, and not to lead. The circumstances were ail as plainly in view 
of the pilot of the bark as of the captain of tbe tug. The tug-boat 
herself was in no danger; she was capable of taking care of herself in 
any situation. The Hell Gâte pilot was responsible for the bark. 
It was a clear breaeh of duty on tbe part of the captain of the tug, 
and without any légal excuse or justification, that he took into bis 
own bands the control of the navigation of the bark, by cbanging the 
course of the tug and bark without any previous notice to the Hell 
Gâte pilot, and to insist upon that change, as he did, without the 
other's consent. It was therefore legally at bis risk and péril, and 
the grounding must therefore be beld the fault of the tug. 
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It constitutes no défense that if the pilot had imnfediately acqui- 
esced in the tug's maneuver she would hâve escaped, The pilot on 
board the bark was bound to exercise his own beat judgment. He 
«?as on board the bark for that purpose, and for nothing else. That 
was his légal obligation to the bark; and it would hâve been at his 
own risk had he surrendered that judgment to the captain of the tug 
without necessity. The maneuver attempted by the tug was, as I 
hâve said, cleariy a dangerous one, — apparently far more dangerous 
than to keep on. When the pilot shouted, "You can't do it," had the 
tug returned to the course of the bark, as it was her duty to do, no ac- 
cident would hâve happened. There was no obstinate persistence, 
however, on the pilot's part. He acted rapidly. The hails were in 
quick succession. The time of the delay must bave been less than 
half a minute; and when he saw that the tug kept on and insisted 
upon her maneuver, he immediately put his helm hard a-starboard. 
In this the pilot certainly did not exceed the limits of a reasonable 
assertion of his own superior authority and judgment, andhe yielded 
as soon as it was perceived that the tug insisted upon her course. 
The captain of the tug, in wrongfully assuming the control of the 
navigation, took upon himself the risk of divided opinions, and of a 
reasonable time necessary to procure the pilot's concurrence. In 
adopting, without authority, a dangerous maneuver, the tug put the 
pilot in a situation in extremis; and even if the pilot made an error 
of judgment in not acquiescing instantly, and without protest, that 
was not a légal fault. The fault in such cases is legally his alone who 
wrongfully brings the other.into that situation. The Èlizabeth Jones, 
112 U. S. 514, 526; S. G. 5 Sup. Ct. Eep. 468; The Bywell Castle, 
4 Prob. Div. 219. But, as above observed, there was not, in my opin- 
ion, any error of judgment even on the part of the pilot in his pro- 
test. To keep on was apparently the safer course ; but he speedily 
aequiesced when he found he could not help himself, and from that 
moment he did everything that he could to aid the tug. The bark 
is, in my judgment, without légal fault, and the libelant is entitled 
to a decree, with costs. 

In this décision I exclude ail référence to the damages to the cargo, 
since tbatis no longer represented in the case; and the subséquent 
conduct of the bark leaves it an open question whether she is not at 
least jointly responsible for the damages. 
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The San Mascos.* 

MoArthue ». Thb San Mabcos. 

{District Court, 8. D. Neu> York. May 15, 1888.) 

1. Seamen— Wagbs— FoKPBiTUBB OF Wages — Shipping Articles— Statdtort 

Provisions. 
In 80 far as shipping articles provide for a forfeiture of wages in excess of 

that provided by statuts, they are contrary to law. 
3, Same— Bntiee Forfeiture— Desektion—Absettce not Amoukting to Db- 

SBBTION. 

In coastwiae vessels, as well as in loreign trade, an entire forfaiture of 
■wages, upon the analogy of the statuts, stiould be limited to cases of désertion. 
In a case not amounting to désertion, and not of any aggravated misconduct, 
tbe forfeiture should not exceed more than two days' pay and the expense of 
a substitute, etc. 
3. 8amb— Section 4596, Rev. St. — Statembnt of Case. 

Libelant, an engineer on the Mallory Line. was absent without leave when 
his vessel sailed, but, as the évidence indicated, had no intention of deserting. 
Under the provisions of the shipping articles, ail wages were declared for- 
feited for absence without leave. Section 4596, Rev. St., pro vides that "any 
seaman, for neglecting, without reasonable cause, to join his vessel, or to pro- 
ceed to sea with his vessel, or for absence without leave, at any time within 
34 hours of the vessel sailing, * * * shall be punishable by imprisonment, 
and also, at the discrétion of the court, by forfeiture of not more than two 
days' pay, " etc. Held that, whether thèse provisions are now strictly appli- 
cable to coastwise voyages or not, since the maritime law does not enforce 
against seamen unreasonable or. oppressive stipulations, the analogy of the 
statuts should be followed, and but two days' wages should be deducted, the 
ship having bsen put to no expense by the libelant's absence. 

Hyland de Zabriskie, for libelant. 

Butler, Stillman & Ilubbard, {George Gordell,) for claîmants, 

Brown, J. The libelant sued for 11 days' pay as second engineer 
on board the steam-sbip San Marcos, of the Mallory Line, running 
between New York and Galveston. He signed shipping articles for 
the voyage on the twenty-ninth of August last, in New York ; did duty 
on the steamer upon her outward trip, and was left behind at Gal- 
veston on account of his absence without leave at the time of sailing. 
He was entered in the log as a déserter, and payment of wages during 
the time he had served having been refused, this libel was filed to re- 
cover them. 

The articles contained a stipulation that if any seaman should 
"absent himself at any time without liberty, the wages due at the time 
of his disobedience or absence should be forfeited." In the case of 
Webb V. Duckingfield, 13 Johns. 389, a similar provision in the articles 
was sustained, and held to preclude recovery. But that case, as held 
by the court, was one of désertion, the seaman having left contrary 
to orders, and refused to help uniade the ship, before the termina- 
tion of the voyage. Upon the facts in this case I cannot ûud that 

"Eeported by Edward G. Benedict, Esq., of the New York bar. 
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the libelant was a déserter. The vessel sailed a little before 12, Be- 
tween 10 o'clock and the time 6f sailing the libelant went asbore 
twice, to post two letters and get stamps. On his way to the ship 
the last time he met an acquaintance* who took him to another vessel 
some 600 yards distant, aiid not long afterwards the San Marcos was 
seen leaving her dock. The libelant testified that he was informed 
by the first assistant engineer that the ship was not to sail until half- ' 
past 1. He left his clothes on board, and, I am satisôed, had no in- 
tention of deserting the vessel. He was somewhat addicted to the use 
of liquor, but testified that he was sober that day. The évidence of 
the claimant is to the effect that the chief engineer had given notice 
to his department that. the vessel would sail about noon, and that 
préparations for departiire were making when the libelant went away 
the last time, some of the lines being already cast ofï. But the first 
officer, who saw him going, gave him no notice of the speedy depart- 
Ure. I hâve no doubt that the libelant's absence was négligent 
and inexcusable; but he had no intention of nut returning before the 
ship sailed. He was absent without leave, however, and in fault; 
and the claimants contend that the provision of the articles forfeit- 
ing his wages for that cause is a valid légal défense to this action. 

The absence without leave in the case of Webb v. Duckingfield, be- 
ing a case of désertion, tho décision was in fact only an application 
of the ordinary rule of the maritime ,law, and in harmony with the 
sixth section of the act of 1790, and was bo viewed by the court. 
Since that time the whole subject of désertion, and of the' penaltiea 
therefor, bas been regulated by the act of June, 1872, now section 
4596 of the Eevised Statutes, though, by a subséquent gênerai excep- 
tion, coastwise voyages may be nowexcepted. Subdivision 2 of that 
section provides that "any seaman, for neglecting without reasonable 
cause to join his vessel, or to proceed to sea with his vessel, or for 
absence without leave at any time within 24 hours of the vessel sailing 
from any port, either at the commencement or during the progress 
of any voyage, shall be punishable by imprisonment of not more 
than one month; and also, at the discrétion of the court, by forfait- 
ure of his wages of not more than two days' pay; and for every 24 
hours' absence, either a sum not exceeding 6 days' pay, or any ex- 
pansés which bave been properly incurred in hiring a substitute." 
The seventh subdivision of section 4511 allows shipping articles to 
contain régulations as to deducting fines, "or other lawful punish- 
ments for misconduct, which may be sanctioned by eongress as proper." 
The eighth allows "other matters not contrary to law." 

It bas long been the settled practice in admiralty to regard with dis- 
fa vor ail provisions of the shipping articles that are either unusual or 
tend to operate oppressively upon seamen. In the case of Harden v. 
Gordon, 2 Mason, 541, 556, Story, J., says: 

"Every déviation from the terms of the common shipping paper (whicl- 
stands upon the gênerai doctrines of maritime law) is rigidly inspected; and 
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if additional burdens or sacrifices are imposed upon the seamen without 
adéquate rémunération, the court feels itself authorized to interfère, and 
moderato or annul the stipulation." Macl. Shipp. 223; Abb. Shipp. *610, 
note; 2 Pars. Shipp. 99; 3 Kent, Comm. *193; The Mentor, 4 Mason, 84. 100; 
The Minerva, 1 Hagg. 347; Jirown v. Lull, 2 Sum. 443, 449; BHnk v. Lyons, 
18 Ped. Eep. 605. 

One of the objecta of the varions acts of congress in référence to 
seamen is to protect them against their own imprudence, as well as 
against being overreached by their employers. By providing for the 
punishments and forfaitures specified, thèse acts, by implication, for- 
bid the exaction of greater punishments or forfeitures for the same 
causes. If further penalties and forfeitures could be legally enforced 
by the mère change of the form of the shipping articles, the protec- 
tion designed by congress would be evaded. In so far as the articles 
provide for a forfeiture of wages in excess of that provided by law for 
the same offense, it is contrary to law, and not in conformity with 
section 4.511. An entire forfeiture of wages must be limited to cases 
of désertion. Whether thèse provisions of law are now applicable to 
coastwise voyages or not, the principles involved in them should 
govern the courts in dealings with seamen. They but reflect the 
spirit of the maritime law as laid down in the authorities above cited. 
Following the gênerai ruie of the maritime law,. which abhors the 
entire forfeitures that would often leave seamen helpless and dépend- 
ent, {The Mentor, i Mason, 100,) and which refuses to enforce such 
forfeitures except for gross misconduct, a forfeiture of entire wages, 
such as is hore claimed, under thèse articles, should be limited to 
cases of that character. In a case not amounting to désertion, and 
not of any aggravated misconduct, the forfeiture, upon the analogy 
of the statute, should not exceed more than two days' pay, etc., and 
the "expense of hiring a substitute^" In this case no substitute was 
hired; the ship incurred noloss; and tbere was no voluntary absence 
on the part of the libelant for any period af ter the day when the ship 
sailed. I deduct, therefore, two days' pay, and allow a decree for 
nine days' wages, with the disbursements of suit. 
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The W. a. Morrell.' 
National Steam-Ship Go. v. The W. à. MoBREiit. and another. 

(Diairiet Court, 8. D. New York. May 17, 1886.) 

1. Carbibb — Of Goods bt Vessel — Dblivebt op Caboo— Dispute as to QrAjr- 
TiTT— Carriee's Right to Immédiate Sbttlement of Contbovebst. 

A carrier is entitled to hâve settled upon the spot, in some form, any discute 
concerning the number of articles delivered by hira. He cannot be required 
to adjourn the controversy to a distant place, or a future time, for détermina- 
tion and settlement in a remote forum. The delivery is conditional only until 
8uch a receipt is either given or waived. 

8. Same — Cakbieb's Right to Hâve Receipt— Attachmeht dp Cabgo fob Re- 
ceipt— Tallies Discobdant— SxiBSBQUENT Delivert to Ownbbs— Costs. 

Where a dispute arose, upon discordant tallies, between the National Steam- 
ship Company and the schooner M., concerning the number of certain pack- 
ages delivered by the former to the latter; and the schooner sailed away with 
the articles on board 'without any retally, or adj usting the controversy, or giv- 
ing a clean receipt for the number she had actually received; whereupon the 
steam-ship Company attached thewhole of the articles, and also the schooner: 
held, that the steam-ship company was entitled to a receipt; and that the 
schooner, in departing without settling the controversy, and without gi ving or 
tendering a clean receipt, acted at her p>eril; and that the libel was therefore 
legally filed to arrest the whole quantity. Held, furiher, that as, after the 
bonding of vessel and cargo, the cargo had been delivered to the owners, and 
the latter had been compensated by the schooner for ail shortage, no further 
question remained to be adjusted but that of costs and expenses, and thèse 
the libelant is entitled to recover, as the schooner was in f ault, ana the év- 
idence does not establish any fault in the libelant. 

B. Admibaltt— JuBiSDicTiON— Implibd Contbact to GrvB Receipt— Maritime 
Obligation. 

The claim of the libelant in this case rested wholly upon the obligation of 
the implied contract of the schooner to give a clean receipt for the packages 
taken aboard, and to hâve any doubt about the number settled before sailing. 
Reld, that the obligation of the schooner to so receipt for the cargo was a 
maritime obligation within the jurisdictlon of the admiralty. 

John Chetwood, for libelant, 

Wilcox, Adama d Macklin, for cîaimants. 

Beowk, J. In March, 1886, the steam-ship Qneen, of the libelant'a 
line, arrived in this jport with 7,775 packages of iron wire, belonging 
to the American Screw Company of Providence. The company were 
in the habit of receiving similar consignments, and had arranged with 
the owners of the Morrell, and cf other vessels, to take their goods 
from the dock when landed, to be transported to Providence. The 
wire in question was ail landed upon the dock, was weighed by the 
custom-house weigher, and placed in six piles, on différent parts of 
the dock. The Morrell took it ail on board, and kept tally of the bun- 
dles taken. An employé of the libelants also kept tally; and the 
custom-house weigher kept tally of the weight, and, to a certain es- 
tent, of the bundles. The tally of the libelants' man exceeded by 
one the number stated in the bill of lading, making 7,776 i the Mor- 
rell's tally made 108 bundles less. The captain of the Morrell re- 
fused to give a clean receipt for the full number of the eteamer's 

*Reported by Edward G. Benedict, Esq., of the New York bar. 
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tally, except with the condition in the receipt, "108 in dispute." 
This qaaMcation was ref used, and the Morrell thereupon sailed a\ray 
for Providence, whereupon this libel was filed to recover back the 
iron wire; and the Morrell and the wire were seized by the marshal 
before they had passed ont of this jurisdiction. The freight on the 
whole number had been paid iu fuU. After seizure by the marshal 
the ship and cargo were released upon a stipulation for the value of 
the 108 bundles of wire in dispute. Thereafter the schooner went to 
Providence, and, upon the delivery there, the tally showed 34 lésa 
than 7,776. The weigher's tally in New York was equal to the esti- 
mated weight in the bill of lading; and the tally of weight in Provi- 
dence exceeded the weight stated in the bill of lading for the whole 
number. 

1. The claimants object to the jurisdiction of this court on the 
ground that the nature of the libelants' demand is not maritime. But 
the libelants' claim, if valid, rests wholly upon the obligation of the 
implied contract of the schooner to give a clean receipt for the wire 
aitually taken aboard, and to bave any controversy as to the number 
adjusted before sailing for a distant port. The carrier had a spécial 
property in the wire, and was bound to deliver ail that the bill of 
lading called for; and the schooner having taken the wire aboard, 
the obligation to receipt for it in disoharge of the libelants was a 
maritime obligation. I must therefore sustain the jurisdiction. 

2. The évidence shows a well-settled custom and usage that en- 
titles the carrier to a receipt for the articles delivered. This is laid 
down as the gênerai law of carriers. Hutch. Carr. § 423. Small 
différences are usually passed over by a mémorandum in the receipt 
of the number in dispute or injured. But the évidence shows that 
this is not applicable to large variations. Sometimes, when articles 
hâve been loaded, and the first carrier can conveniently send a man 
to make a tally upon discharge by the second carrier, that course is 
adopted. The master of the schooner desired that course to be pur- 
sued in this case after the seizure under process, and he offered to 
take one of the libelants' men to Providence for the purpose. The 
libelants, on the other hand, offered, before sbe sailed, to unload the 
schooner upon the stipulation that the one found to be wrong upon 
another tally should pay the expense of unloading and reloading. 
This the master refused, and started upon his voyage without any 
settlement of the controversy, and without préviens notice to the 
libelants, or the delivery of any receipt. 

The carrier is entitled to hâve settled upon the spot, in some form, 
any dispute concerning the number of articles delivered by him. The 
custom that gives him a right to a receipt, recognizes his right to the 
protection which that voucher gives him for having performed his 
contract; and when a dispute arises as to the number delivered, the 
carrier is legally entitled to hâve it settled then and there. He can- 
not be required to adjourn the controversy to a distant place, or a 
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future time, for détermination and settlement in a remote forum, for 
tbe convenience of another carrying vessel. Any such practice would 
be attended by great embarrassmente, and interfère materially with 
tbe performance of tbe original carrier's duties. Ail deliveries by the 
carrier must tberefore be held to be incomplète and conditional, and 
subject to tbe implied obligation of the person or vessel that receives 
the goods to give a proper and clean reeeipt for ail the articles act- 
ually delivered, without qualification, unless sucb a clean reeeipt be 
waived. It is the duty of botb, in case of dispute or différences in 
tbe tallies taken, to take prompt ly ail necessary means to settle tbe 
controversy; and the expense necessarily attending tbe correction of 
any such errors must fall upon the one that caused tbe error. Wbere 
both are involved in blâme, the expense must be charged upon both. 

There can be no doubt, upon the proofs, that the tally of the 
sehooner was kept incorrectly. As the tally at Providence was vritbin 
34 of tbe libelants' tally, tbe number put on board could not bave 
been 308 short. In sailing away without adjusting this controversy, 
and without giving or tendering any clean reeeipt for the whole num- 
ber she had aetually received, she was in tbe wrong, and acted at her 
péril. The libel was therefore legally filed to arrest tbe whole quan- 
tity, as the libelants could not be deprived of their right of possession 
of the wire without a proper clean reeeipt for what they had delivered; 
and in that view tbe libel must be sustained. 

The whole cargo delivered on board tbe Morrell bas, bowever, been 
delivered to the true owners. A careful examination of the custom- 
house weigher's testimony, and of bis tally of weight and numbers, 
satisfies me that they are in accord with, and eonfirm the correctness 
of, the tally kept by libelant's tally-man, and that 7,775 coils were put 
aboard the sehooner. The custom-bouse weigher relied more on the 
weight of each 20, tban on the actual count. His tally of weights 
shows a remarkable uniformity; tbe greatest weight of any 20 coils 
being 1,164 pounds, and the least weight 1,134 pounds, — a différence 
of only 40 pounds, whicb is less tban the weight of a coil, — tbe aver- 
age of the whole being 57^ pounds per coil. Most of the sets of 20 
weigh from 1,136 to 1,156 pounds. This shows that it ^s very im- 
probable that there was any error in the number as tallied by the 
libelant in New York; and the delivery of a somewbat greater weight 
by tally at Providence leads to the conclusion that the entire number 
was aetually delivered there. I am satisfied that tbe whole number 
bas reacbed tbe hands of the true owners, and that the latter bave 
no longer any claim against tbe libelants; and tbe libelants, having 
also been paid their freight, bave no further interest in tbe wire. 
There should be no decree, therefore, for the wire or its value; but 
the libelant is entitled to the costs and disbursements of the proceed- 
ings, since the sehooner was in fault, and tbe évidence, as finally sub- 
mitted, does not establish any fault in the libelant, or in its proceed- 
ings. 
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The Perkiomen.* 

The Abbib C. Stubbs. 

{Disirîct Court, B. Massachusetts. May 8, 1886.) 

CoLwsTow— Steamer and Sailing Vessei/— Foggy Wkathbh— Rbttsbd Inter- 
national Régulations — Sailing Rules, Abt. 12, Considekbd and Con- 

STRUED. 

The schooner A., wMle running close to the edge of a fog-bank, came into 
collision with the steamer P. In the immédiate vïcinity of the schooner, and 
inshore from her, the atmosphère wasclear; but offshore, and over the track 
of the steamer, there hung a low mist or fog, the effect of which was to shut 
out entirely from each vessei the side lights of the other until too late to pre- 
vent a collision. The mast-head light of the steamer was visible from the 
schooner' 8 deck for at least SO minutes prior to the collision. Neither ves- 
sei gave the fog-signal prescribed by the sailing rules. Held, that a vessei is 
under obligation to observe the rule, not only when she is actually enveloped 
in a fog, but also when she is so near it that it is necessary that her position 
should be known to any vessei that may happen to be within it. As neither 
vessei complied with this rule, they must both be held liable for the consé- 
quences of the collision. 

Cross-libels for a Collision between the steam-ship Perkiomen and 
the schooner Abbie C. Stubbs. 
B. Stone, for the Perkiomen. 
W. W. Dodge, for the Abbie C. Stubbs. 

Nelson, J. There is very little disagreement between the parties 
as to the material and controUing facts in this case. They are, 
briefly, thèse : The collision happened about midnight between the 
fifteenth and sixteenth of July, 1885, near the whistling-buoy, five 
miles off Monomoy beach. The Perkiomen, a large steam-coUier 
belonging to the Eeading Railroad, was on a voyage from Port 
Eichmond to Boston, with a full cargo of 1232 tons of coal. She 
had passed through Pollock Eip slue, and had just got by the whis- 
tling-buoy on her starboard side, and was heading N. by E., with a 
speed of 7 knots an hour. The schooner Abbie C. Stubbs, of 328 
tons, was on a voyage from Boston to New Bedford, with a part 
cargo of pyrites. She was close-hauled on the starboard tack, stèer- 
ing S., with the wind S. W. by W., and light, and her speed was 
four knots. In the immédiate vicinity of the schooner, and inshore 
from her, the atmosphère was clear, and Chatham, Monomoy, and 
Shovelful lights could be seen distinctly; but offshore to the south- 
ward, extending over the shoals and the track of the steamer, there 
hung a low fog or mist, which shut out from the schooner Pollock 
Eip light and the side lights of the steamer, and also shut out from 
the steamer the side lights of the schooner. But the fog did not rise 
BO high above the water as to shut out from the schooner the steamer's 
mast-head light. That was clearly visible from the schooner's deck, 

'Reported by Théodore M. Etting, Esq., of the Philadelphia bar. 
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and was observed and watched by her master and mate, a point or 
two over the starboard bow, for 20 minutes before the collision. The 
course of the schooner was close to the edge of the fog-bank. As the 
steamer emerged from the fog, sbe then for the first time became 
aware of the vicinity of the schooner by seeing her green light over 
the port bow. Her wheel was then put hard a-port as soon as pos- 
sible, and she swung off to starboard; but it was too late. The 
schooner, continuing her course, struck the steamer, head on, amid- 
ships, on the port side, cutting into her hull to such a length that 
she soon filled and sunk, her men escaping in the boats. The schooner 
also was so badly damaged about the stem that she was beaehed to 
save her from sinking. Neither vessel, at any time before the col- 
lision, gave the fog signal prescribed by the sailing régulations. 

By article 12 of the Eevised International Eegulations, adopted by 
the act of March 3, 1885, (23 St. 438,) when under way in fog, mist, 
or falling snow, whether by day or night, a steamship is required to 
make, with her steam-whistle, or other steam sound signal, at inter- 
vais of not more than two minutes, a prolonged blast; and a sailing 
vessel to make with her fog-horn, at like intervais, when on the star- 
board tack one blast, when on the port tack two blasts in succession, 
and when with wind abaft the beam three blasts in succession. 

As neither vessel complied with this rule, they must both be held 
liable for the conséquences of the collision. The liabiiity of the 
steamer was admitted at the hearing. The schooner does not admit 
hers, but it seems to be equally clear. 

A vessel is under obligation to observe the rule, not only when she 
is actually enveloped in fog, but also when she is so near it that it ia 
necessary that her position shouid be known to any vessel that may 
happen to be within it. The master. of the schooner was aware of 
the fog to the southward from the fact that PoUock Bip light was ob- 
scured. His excuse isthat he mistook the steamer's mast-head light 
for the light of.a vessel at anchor on the shoals. That certainly is 
not a good excuse. The bright mast-head light was a clear indica- 
tion that a steamer was approaçhing with her side lights obscured by 
fog. It seems incredible that a vigilant and skillful officer could mis- 
take the bright mast-head light of a steamer, nearing him at the rate 
of 1 1 knots an hour, for the stationary light of a vessel at anchor, 
several miles away. Capt. Lewis, her master, admits that he waa 
just approaçhing the fog-bank when the light was reported, and 
thought the light might be the mast-head light of a steamer coming 
north, and that he kept off a point to give his vessel more freedom 
of action in case his suspicion shouid be confirmed. This admission 
is fatal to the schooner's case, as it places her in a situation in rela- 
tion to the steamer where it was her clear duty to sound her fog-horn. 

Both vessels being found to blâme, a decree is to be entered for 
the libelants in each case, the damages to be divided. Ordered ac- 
cordingly. 
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Thb Tonawanda.* 
Jabtis and others v. The Tonawanda. 

(Diatriet Oowt, E. D. Penntyhania. May 4, 1886.) 

Mabitimb Lien— Fokeiqn Pobt— Coopbrage— Whabpagh— NKOLiGaNCE. 

The libeîants furnished wharfage and cooperage materials for the ship Ton- 
awanda, of Philadelphia, at Jersey City, at the request of A & Co., -who had 
been the ship' s agents in New "York, and who were dealt with as such, 
when in fact, although unknown to the libeîants, they were the owners of the 
ship. Payment was promptly sought of A & Co., and, upon their promise to 
pay, the Tonawanda was allowed to sail for Europe. She returned to Phila- 
delphia twice, but of thèse visita libeîants knew nothing. On her stlDsequent 
return to Philadelphia she was attached. This was two years af ter the ex- 
penses were incurred. In the mean time the ship had been bought by the re- 
spondents. Held that, as the expansés had been incurred in a foreign port, 
the unpaid charges became a lien to which the libeîants were still entitled, as 
the facts do not show them to hâve been guilty of négligence. 

In Admiralty. 

Théodore M. Etting and Thomas S. Williams, for libeîants. 

Henry R. Edmunds, for respondent. 

Butler, J. The libeîants furnished the Tonawanda with wharf- 
age, at Jersey City, in July and August, 1882, for which (and a small 
amount of material for cooperage) $272.75 are claimed. The vessel 
was in charge of Zetlosen & Co., of New York, who were dealt with 
as agents. The bill, as rendered, was originally a tfifle larger, and 
was reduced to the sum stated by agreement with Zetlosen & Co. 
The vessel sailed for Europe, leaving the bill unpaid; and in about 
six months thereafter came to Philadelphia, where the respondents 
bought her. She had formerly belonged to the Copes, of this city, 
but had been sold and transferred to Zetlosen & Co. before the 
charges for which she is sued were incurred. Of this sale and trans- 
fer, however, the libeîants were ignorant; and Zetlosen & Co., who 
had formerly had her in charge as agents, were dealt with in this char- 
acter. After remaining in Philadelphia for several weeks undergoing 
repairs, she made a second trip to Europe and back to Philadelphia. 
In November, 1883, she again sailed for Europe, and on her return 
to Philadelphia, in July, 1884, was attached for this claim. Pay- 
ment had been sought of Zetlosen & Co. promptly, but the libeîants 
were put off from time to time with promises which were never kept. 
After several months of delay thus obtained, inquiries were directed 
respecting the vessers itinerancy, and she was eventually discovered 
to be at Trieste. On her next trip to this country she was attached, 
as stated. 

When at Jersey City she was in a foreign port, and the unpaid 
charge there incurred consequently became a lien. 

'Eeported by C. B. Taylor. Esq., of the Philadelphia bar. 
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There îs no question of law involved. It was the libelants' duty to 
exercise reasonable vigilance to enfôrce payment. Had the vessel 
returned to Jersey City, and they known it, or under such circum- 
stances tbat they should hâve known it, and been per-mitted to départ 
without payment, the lien would bave , been lost. While she was 
abroad, of course, no amount of vigilance would bave accomplished 
anytbing, except to ascertain her whereabouts. The libelants were 
not required to follow her then. The only time when she was within 
reach were the two occasions when she visited Philadelphia in 1883. 
The libelants were ignorant of thèse visits; otherwise they should 
hâve attached her there. The only question therefore is, should this 
ignorance be ascribed to carelessness, — want of proper vigilance ? 
This is certainly a serious question, — one about which there is room 
for doubt. The libelants could hâve ascertained the fact, of course, 
either by keeping a constant watch upon the vessel's movements, or 
upon the entries at the port of Philadelphia. Did their duty, how- 
ever, require this? Is such a course, under similar conditions, eus- 
tomary? I think not. When ail the circumstances are considered, 
I think the libelants must be held to a higher degree of vigilance than 
is usually exercised or required, to visit them with the conséquences 
of remissness, for failing to discover thèse visits. Certainly they were 
not bound to inquire into the proposed movements of the vessel when 
she left their dock, nor to hunt her up while treating with her sup- 
posed agents for payment. To do this would hâve been unusual, 
and to require it would be unreasonable. They expected payment 
from the agents, and, as is customary and proper, first exhausted 
their efforts in that direction. As soon as they ascertained, or could 
well ascertain, that the lien must be resorted to, they sought for and 
found the vessel. When she next visited the country they attached 
her. I think no more was required. Although a good deal of time 
elapsed between the création of the lien and the attachment, I am not 
satisfied that the libelants are blâmable respecting it. While the 
holders of such liens should be held to a proper degree of vigilance as 
against innocent purchasers, unreasonable activity and haste should 
not be required. It must not be overlooked that the purchaser al- 
ways bas it within bis power to protect himself by his contract. 

I do not esteem it necessary to consider the question wbether the 
respondents were guilty of négligence in the purchase; nor the ques- 
tion of Zetlosen's solveney. If the libelants failed to exercise proper 
vigilance, their lien was lost thereby, irrespective of thèse questions; 
otherwise it continues to exist. In the light of adjudicated cases, I 
believe, as before stated, it must be held that they did not so fail. 
The Prospect, 3 Blatchf. 526 ; The Walkyrien, 11 Blatchf. 241 ; The 
Europa, Brown & L. 89; The Atlantic, Grabbe, 4éO. 

A decree will be entered accordingly. 
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Glenn, Trustée, etc., v. Walkeb. 

Same V. Scott. 

(Circuit Court. W. B. Virginia. March 23, 1886.) 

Removal op Cause— Suit not Originally within JuRisDicTrorr of Circuit 
Court — Act of 1875. 

G., a citizen of Maryland, aa trustée and assignée of a corporation chartered 
under the laws of Virginia, instituted suit against W. & S., citizens of Vir- 
ginia, in a court of that state, and on motion of plaintifif the case was re- 
moved to the circuit court of the United States, whereupon défendants moved 
to remand. Méld, that the suit was removable, and that the motion should be 
overruled. 

Motion to Kemand to the corporation court of the city of Lynch- 
burg. 

Tbese suits were instituted in the corporation court for the city of 
Lynchburg against "Walker & Scott, citizens of Lynchburg, Virginia, 
by Glenn, trustée, a citizen of Baltimore, Maryland, and assignée of 
the National Express & Transportation Company, a corporation char- 
tered under the laws of the state of Virginia. On the motion of the 
non-resident plaintifif they were removed to the United States circuit 
court for the Western district of Virginia. 

h. M. Kean, for Walker & Scott, argued that Claflin v. Insurance 
Co., 110 U. S. 81, S. G. 3 Sup. et. Eep. 507, does not control thèse 
cases, because Claflin v. Insurance Co. might bave been removed, as 
it was, under the law as it existed before third March, 1875; and 
that, therefore, the only legitimate effect of that décision was that a 
case removable on third March, 1875, was also removable after that 
act; that the construction given to the former acts had been given 
under the rule to "read the whole act to gether, and give effect to 
every part of it ; " and that the application of the same rule to the act of 
third March, 1875, led to the construction that the limitation of section 
1 applied to section 2 ; that to read sections 1 and 2 separately would 
be to nullify the plain language of the act, and that, in so far as 
Claflin V. Insurance Co. was inconsistent with this view, it was on 
questions not necessary to the décision of the case before the court, 
and ohiter dictvm; that the principle on which the cases had been 
decided before third March, 1875, was not toread sections separately, 
but to read the whole act together, and give effect to every part of it. 

John Howard and Ed. S. Brown, contra. 

Paul, J. It is unnecessary for the court to discuss at length, or to 
review in détail, the varions propositions presented by counsel, and 
so ably argued during the considération of this motion. The impor- 
tant questions raised hère hâve ail been settled by précédents that 
leave this court without embarrassment as to the décision it must 
render. The discussion hère, as in the cases quoted in argument, 
v.27F.no.8— 37 
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turns ohieflj upon tbe construction to be gîven to sections 1 and 2 of 
the act of congress of March 3, 1875, corresponding in tbe main to 
the provisions of sections 11 and 12 of the judiciary act of 1789. 

It is contended by counsel for the défendants that sections 1 and 
2 of the act of March 3, 1875, are to be regarded in pari materia, and 
are to be construed together ; and that when thus construed they deny 
to this court jurisdiction of a cause which could not originally bave 
been brought in this court,, but which bas been brought in a state 
court, and removed into this court under section 2 of said act; 
while counsel for the plaintiffs argue that sections 1 and 2 oî said act 
must be construed separately, and that, when thus construed, thèse 
cases do not fall within that provision of section 1, act 1875, which 
says: 

"Nor shall any circuit or district court hâve cognizance of any suit founded 
on contract in favor of an assignée, unless a suit miglit hâve been prosecuted 
in such court to recover thereon if no assignaient liad been made, except in 
case of promissory notes negotiable by tiie law-raerchant, and bills of ex- 
change." 

The décisions under the judiciary act of 1789, in Bushnell y. Ken- 
nedy, 9 Wall. 387; under the local préjudice act of 1867, in City of 
Lexington y. Butler, 14 Wall. 289; under the act of March 3, 1875, 
in Claflin v. Insurance Co., 110 U. S. 81, S. 0. 3 Sup. Ct. Eep. 507, 
— ail décide against the proposition that sections 1 and 2 of the act 
of 1875 must be construed together, and that, when thus construed, 
the restriction upon the commencement of suits contained in section 
1 applies to the removal of suits under section 2. The argument of 
counsel for the défendants, supported chiefly by tbe able opinions of 
Judges McCbaet and Bunn, however persuasive it might be were this 
a case of first impression, cannot prevail against the well-settled dé- 
cisions of the United States suprême court. The décisions of the 
circuit courts referred to were rendered prior to the décision of the 
suprême court in Claflin v. Insurance Co. This décision is conclusive 
of this question. It leaves this court but one course to pursue. 

The motion to remand must be overruled. 
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BhELDBIOE ». COOECROFT. 

Sheldeiok and Wife v. Same. 

{(Xreuit Court, D. Oonneeticut. May 24, 1886.) 

Rbmovai. op Causes— Bond — Costs. 

Where the bond flled by the removin^ party does not provide "for paying 
the costs that may be awarded by the circuit court, " as required by the act 
of March 3, 1875, g 3, the case is not properly removed, and must be remanded. 

Motions to Eemand. 

John H. Light, for the motions. 

Fredk. A. Hubbard, against the motions. 

Shipman, J. Thèse are motions to remand to the state court. The 
two cases were removed under the provisions of the second and third 
sections of the act of March 3, 1875. Section 3 requires that the 
removing party shall make and file in the state court, with his péti- 
tion, a bond, with surety, for entering, on the specified day, a oopy 
of the record in the circuit court, "and for paying ail costs that may 
be awarded by the circuit court if the said court shall hold that such 
suit was wrongfully or improperly removed thereto." Neither of the 
bonds in thèse cases contained any provision in regard to costs, but 
were in accordance with the requirements of section 639 of the Ee- 
vised Statutes. "The filing of the bond, oonditioned as required by 
the act of 1875, is a condition précèdent to the removal of the cause 
to the fédéral courts." If the statutory requirements were not com- 
plied with, the cases were not properly removed, tbis court bas no 
further jurisdiction, and the motions to remand must be granted. 
Torrey v. Grant Locomotive Works, 14 Blatchf . 269 ; McLean v. St. 
Paul é G. R. Go., 17 Blatchf. 363; Babhitt v. Clark, 103 U. S. 606. 

The motions are granted, with costs in one only of the cases. 



Erwin v. Walsh. 

{Ci/rouit Court, D. Conneeticut. May 81, 1886.) 

Removal of Cause— ORianîAL Jukisdiction. 

A suit in a state court, which f ails within the description of suîts removable 
into the circuit courts, may be removed, although it could not originally hâve 
been brought in that court, 
Same— Jurisdiction- Amount. 

Although the value in money of a right to appeal from the probate of the 
decedent's will cannot be açpraised with ezactness, yet as the right of the 
plaintiff in the est^te, if it is intestate, is far more than $500, and as the value 
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of tliat right dépends directly upon the power to brîng the question of the 
validity of the will before a court, the pecuniary value of the matter in dis- 
pute is BuiScient to bring this case withia the jurisdiction of this court. 

Motion to Eemand. 

Frank L. Hunger/ord, for motion. 

George O. Sill, against motion. 

Shipman, J. This is a motion to remand to the state court. The 
suit in the state court was a proceeding by mandamus to compel the 
défendant, a citizen of Connecticut, who is judgeof the probate court 
for the district of Berlin, to allow the plaintifs appeal to the superior 
court for the county of Hartford, from a deeree of the said probatt 
court approving the last will of G. B. Erwin, deceased. The pétition 
and bond were filed in time, and are in proper form. The piaintiff, 
a citizen of Nebraska, removed the cause. 

The défendant moves to remand because — 

First. Circuit courts of the United States cannot, under the removal 
aots, take jurisdiction of appeals to the state courts from probate de- 
crees approving or refusing to admit to probate the wills of deceased 
persons. This question, which is a difficult one, and which has not 
been determined by the suprême court, {Fraser v. Jennison, 106 U. 
S. 191; S. C. 1 Sup. et. Eep. 171,) it is not nowneeessaryto décide, 
for it does not arise in this case. The proceeding is for a mandamus 
to compel the allowance of an appeal to the superior court, — non con- 
stat, that the appeal, if allowed, will ever be attempted to be removed 
to this court; and the question whether the plaintifï is entitled, under 
the statutes of the state, to an appeal to the state court is a very dif- 
férent one from that of the validity of a will upon such appeal. 

Second. Because the circuit courts, by way of original, as dis- 
tinguished from an ancillary, proceeding, "are not authorized to is- 
sue writs of mandamus unless they are necessary to the exercise of 
their respective jurisdictions." Bath v. Amy, 13 Wall. 244. This 
has frequently been said to be true by virtue of the fourteenth sec- 
tion of the judiciary act of 1789, (1 St. at Large, 81, 82.) with re- 
spect to the jurisdiction of this court in cases originally brought to 
it; but this court often has jurisdiction in a removed case which it 
could not exercise in cases originally brought before it. The court 
obtains jurisdiction of a case because, under the statutes, it can be 
and has been removed, and not because it is a case of which the 
court had original jurisdiction. "A suit in a state court, which falls 
within the description of suits removable into this court, may be re- 
moved, although it could not originally hâve been brought in this 
court." Warner v. Pennsylvania R. Co., 13 Blatchf. 231 ; Barney v. 
Globe Bank, 5 Blatchf. 107; Sayles v. Northtvestern Ins. Co., 2 Curtis, 
212. Thus, Mr. Justice Miller held that a proceeding by mandamus 
in the state court, under the statutes of Kansas, to compel the 
défendant to register the transfers of stock held by the piaintiff, was 
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a "suît of a civil nature, at law," within the meaning of the açt of 
1875, and therefore could be removed to the United States court. 
Washington Imp. Go. v. Kansas Pacific Ry. Co., 5 Dill. 489. 

Third. Because it does not appear that the value of the petitioner's 
pecnniary interest in the proeeeding is more than $500. In Kiirtz 
y. Moffitt, 6 Sup. et. Rep. 148, (October term, 1885,) it was held that 
■writs of habeas corpus are not removable from a state cotirt into a 
circuit court, under the provisions of the act of 1875, because. "a ju- 
risdiction eonferred by congress upon any court of the United Stiates, 
of suits at law or in equity, in which the matter in dispute exceeds 
the sum or value of a certain number of dollars, includes no case in 
■which the right of neither party is capable of being valued in money." 
In this case the right of the plaintiff, a half-brother of the décèdent, 
in his estate, if the latter died intestate, is easily capable of being 
valued in money, and is far more than $500. There is no way of 
appraising with exactness the value in money of a right to appeal 
from the probate of the decedent's will; but as the value of the plain- 
tiff's right in the estate directly dépends upon the capacity to bring 
the question of the validity of his half-brother's will before the su- 
perior court, the pecuniary value of the matter in dispute in this con- 
troversy is sufficient to bring the case within the jurisdietion of this 
court. 

Inasmueh as the parties are citizens of différent states, and there 
is nothing in the nature of the suit which excludes or prevents this 
court from exercising jurisdietion, the motion to remand is denied. 



Schneider and another v. Poote and another. 
(Œremt Court, D. Conneeticut. May 24, 1886.) 

. Vendob AiTD Vbndbb— Rbscission — Fratjd— Elbction. 

In. a bill in equity by a vendee for the rescission of a deed on the ground 
of the vendor's fraud and misrepresentation, relief in equity cannbt be 
granted except the plaintifl hâve, within a reasonable time after the discovery 
of the fraud, elected to disafflrm the contract, and has, either before or at the 
trial, returned, or olïered to return, the Personal property received, aod re- 
conveyed, or offered to reconvey, the reaî estate or which he has thë tîtle.' 

L Samb — Bill in Equity — Rbplbadbr. 

Where a complaint asking both damages and équitable relief against a 
vendor's fraudulent sale of real and personal property is removed to a fédéral 
court, and a bill in equity is filed therein for the équitable relief, and is tried, 
the action at law is not abandoned by the repleader, but remains on the com- 
mon-law side of the court. 

I. Same— Rbscission — Injunction— Action at Law. 

A bill in equity asking for relief by the rescission of a deed, and of a note 
and mortgage ^ven in part payment, on the ground of the vendor's fraud, and 
also by injunctîon restraining the transfer of the note and mortgage, althougb 

^ See note at end of casa. 
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denied 80 far as regards the rescission, wîU be granted so far as regards tho 
injunction, when the plaintiS bas instituted an action at law for damages, 
which. can be set oS against tlie note and mortgage, and when the défendant 
is a non-resident, and not a property owner to any amount. 

In Equity. . 

W. F. Wilcox, for plaintiffs. 

Charles H. Briscoe and James P. Andrews, for défendants. 

Shipman, J. This suit \ya8 brought to the state court, the com- 
plaint alleging the défendants' fraud in the sale of real and Per- 
sonal property to the plaintififs, and asking botb for damages, and 
for équitable relief by a rescission of the deed, or of the note and 
mortgage which were given in part payment of the purchase priée, 
and by an injunctiou restraining the transfer or assignment of the 
note and mortgage. The suit was removed to the circuit court, 
where the plaintiffs filed a separate bill in equity, the action at law 
remaining also in court. The bill in equity has been tried. 

The facts are as follows : In January, 1884, Mrs. Caroline Foote 
had the légal title to a farmof 75 acres in Killingworth, in this state, 
which her husband, John H. Foote, had previously purchased for 
$700, and had eonveyed to his wife as a gift. Her husband, as her 
agent, and with her knowledge and approbation, concluded to sell 
the farm, and took measures to bring it to the attention of German 
immigrants to this country. In February, 1884, the notice of the 
two plaintiffs, who were Germans, one of whom had been in this 
country about nine months, and the other about six months, was 
called to the plaintiff's advertisement of the farm, one-half of which 
was represented to be clear, and the other half to be in woodland, 
and both went to see the défendant John H. Foote at his house in 
Brooklyn, New York. He praised the farm; said that it was one-half 
clear, and the other half woodland; that it had an ice-house, and 
that a good mowing-machine belonged to it; and the three went to 
Killingworth in a couple of days to examine it. Examination was 
necessarily imperfect, as there was snow upon the ground. The 
farm is an old, worn-out rough farm of 75 acres, of which only 10 
or 12 acres, in the immédiate vicinity of the house, are clear land, 
and are now capable of cultivation. The said John H. Foote pointed 
out to the plaintiffs, as embraced in and belonging to the farm, three 
lots of cultivated, cleared land, which he said were good grass lots, and 
a fourth lot which had been grown over with bushes. Thèse lots, 
containing 12 acres, belonged to Norris Griswold. Said Foote also 
showed to the plaintiffs, as belonging to the farm, two cultivated, 
cleared lots, containing five acres, which actually belonged to Ezra G. 
L'Hommedieu. Thèse six lots were near the defendant's dwelling- 
house, and adjoining her lots, and, if they had belonged to the farm, 
would hâve greatly enhanced its value. Said Foote also said that a 
certain ditch was the line, which included a little strip of said Gris- 
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"vrold'B land. Tbis incorrect représentation was not of importance. 
He also pointed out as his own a mowing-machine which was under 
the shed, and which he said cost $125. It belonged to Norris Gris- 
wold. The ice-house never existed, but said Foote said it ooald not 
be visited on accountof the water upon the land where it stood. He 
told them that they could sell ail their produce to the summer hôtels, 
about a couple of miles off, and that a railroad was coming in the neigh- 
borhood whicb would enhance the value of the farm. There were and 
are no summer hôtels within seven or eight miles or more of the 
farm, and no railroad was ever projected in its neighborhood. I 
omit the représentations which he made of the condition of the build- 
ings and of the land whicb really belonged to the farm, and of the wood 
upon it, and of the amount of hay which could be produced, and of 
the amount and value of cranberries which grew upon the farm, be- 
cause they may be considered justifiable words of commendation, or 
false statements of opinion, which are not the subject of an action 
for deceit, or incorrect statements, the incorreotness of which could 
be discovered by the plaintiffs upon inspection. 

The plaintiffs were entirely ignorant of farming or of farming land, 
were confiding and trustful, believed ail that said Foote told them, 
and would not bave bought said farm except for said ignorant and 
innocent trustfulness. They bought the farm, and the personal prop- 
erty specified in a bill of sale, which the said Caroline Foote executed 
for the sum of $1,600; giving to her $600 in cash, and their note 
for $1,000, payable in five years from March 20, 1884, to her order, 
with 6 per cent, interest per annura, payable semi-annually, secured 
by a mortgage of said farm. By said bill of sale, the said Caroline 
purported to sell to the plaintiffs a mowing-machine and an ice- 
house. 

Neither the market value nor the actual value of said farm, and of 
the Personal property which was sold and delivered, exceeded $700 
or $750. The misrepresentations of the said John H. Foote in re- 
gard to the farm, including the said lots of said Griswold and of said 
L'Hommedieu, and in regard to the mowing-machine and the ice- 
house, were iniiuential in inducing the plaintiffs to buy the property. 
They were defrauded by the said Foote's intentional fraud, whereby 
they were deceived in essential particulars. They discovered the 
fraud, in regard to the non-ownership by the défendants of the Gris- 
wold and L'Hommedieu land, and of the mowing-machine, and the 
non-existence of the ice-house, in two or three weeks after they entered 
upon the premises, which was about the first of April, 1884. They 
wrote to one Thielke, a cousin of said Schneider, who lived in New 
York city, and who accompanied them when the first call upon the 
Footes was made, and also when the papers were executed, complain- 
ing of the différence in the cleared portion of the land, and in regard 
to the mowing-machine, who went to see Mr. Bischoff, the lawyer at 
whose office the papers were executed, who asked for the papers. 
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Thielke wrote to them to send the papers, but they were afraîd to do 
so. They oomplained, in regard to the miBrepresentations, to Mr. 
Foote in April and in June, and to Mr. and Mrs. Poote in September, 
1884, but not earnestly or vigorouely, and never requested a refund 
of the $600, or a rescission of the contract. They paid the interest 
due in September, 1884, as it was due, but bave not paid the interest 
due in March, 1885. They were entirely ignorant in regard to their 
rights until they were taken by ono of their neighboru, and introduced 
to a lawyer some time in the early part of 1885. They did not tender 
a deed of the farm to the défendants either before or at the trial, and 
i;ever disaffirmed or rescinded the contract except by bringing the 
co'mplaint, which is dated April 8, 1885, and did not, before or after 
thè first was brought, do or say anything to indicate that they did not 
wish to retain the property. On the other hand, a letter of theirsto 
the défendant, dated March 27, 1885, is inconsistent with the idea 
of disaffirmance. 

The condition of the case is this : Both real and personal property 
were sold, by one agreement of sale, for a round sum. The plain- 
titïs were greatly defrauded by the intentional and fraudulent mis- 
rèpresentations of one of the défendants, who was the husband and 
the known agent of the other défendant. The contract was not dis- 
affirmed, except by the bringing of a complaint asking damages on 
account of the fraud and also équitable relief. 

The rule of law in regard to the right of the vendee of real or per- 
sonal property to rescind the contract on account of the vendor's 
fraud, or, affirming the sale, to bring an action for damages for the 
fraud, haa been often given. It is stated in Kellogg v. JJenslow, 14 
Gonn. éll, as foUows: 

"A sale may also be rescinded by the vendee, in a reasonable time, if the 
vendor is guilty of fraud in misrepresenting the article sold. But in ail cases 
of fraud or warranty, where the vendee has the right of disaflFirmance, he 
may keep silence, and bring his action in alfirmance of the sale, either for tha 
fraud or upon the warranty." Whitney v. Âltaire, 4 Denio, 554; Màllory v. 
Leaoh, 35 Vt. 156; Bigelow, Fraud, 408, 413, 426, 427. 

If any unpaid notes hâve been given to the vendor for the purchase, 
the damages arising from the fraud may be set up in partial or com- 
plète défense against the suit of the vendor upon the notes. 

In this case, the prayer for a rescission of the deed cannot be 
granted, because it was incombent upon the plaintifs, within a rea- 
sonable time after the discovery of the fraud, to elect to disafSrm the 
contract, and, if auch élection may be considered to bave been shown 
by.the institution of the suit, it was also necessarj' for them, at some 
time, whether before or upon the trial it is not necessary to décide, 
to return, or to offer to return, the personal property which was re- 
eeived, and to reconvey, or to offer to reconvey, the real estate of 
which they had the title. An attempt, by the aid of a court of equity, 
to rescind the contract is ineffectuai whiletheplaintiff is holding firmly 
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upon the property which îs the subject of the contract. There must 
be not only an élection to disaffirm, but the plaintiff must, bo far as 
is practicable, revest in the vendor the title to the property which had 
been vested in the vendee by the voidable contract. PearsoU v. 
Chapin, 44 Pa. St. 9; Baker v. Lever, 67 N. Y. 304. The note and 
mortgage cannot be canceled, because the attempt to cancel proceeds 
upon the ground that the contract for the sale of the property was 
voidable on the ground of fraud. If voidable, it. must, as a gênerai 
rule, be rescinded entirely, and there cannot be a partial rescission. 
"It is true that. generally, a part of a deed or contract or sale cannot 
be avoided without avoiding the whole." Veazie t. Williams, 8 How. 
134. The decree in the Veazie Case, and which was not in accord- 
ahce With the gênerai rule, was an exceptional one, and procéeded 
upon the peculiar equities of the case, and upon the ground that in 
the contract there was a distinct line where fraud began and good 
faith ended. 

So far forth as the bill in equity relates to rescission, no decree can 
be granted, but the plaintiffs must be remitted to their action ai law 
for damages, without préjudice by reason of the refusai to rescind the 
contract. Rogers v. Durant, 106 U. S. 644; S. G. 1 Sup. Çt. Eep. 
623. The original complaint was for both légal and équitable rem- 
édies. By the repleader in the equity part of the case, the action, at 
law was not abandoned, but still remains on the common-law sidepf 
the court. Fisk v. Union Pae. R. Go., 8 Blatchf. 299; La Mothe 
Manuf'g Go. v. National Tube Works, 15 Blatchf. 432; Dill. Eem^ 
Causes, § 47. 

Inasmuch, however, as the défendants are non-residents, and Mrs» 
Foote is apparently not a property owner to a large amount, and bas 
the note for $1,000, which is for a part of the purchase money, and 
can be transferred by indorsement to a honafide holder, without notice 
of any alleged infirmity, it is right that the transfer should be pre- 
vented by injunction, so that the righta of the plaintiffs may remain 
unimpaired. The bill in equity, to that extent, should be sustained, 
and the temporary injunction should be made permanent. New 
York Dry Dock Go. v. American Life Ins. é Trust Go., 11 Paige, 384. 

NOTE. 

The intention to rescind a contract muât be manifested by some positive aot. David- 
son V. Keep, (lowa,) 18 N. W. Rep. 101. 

Where the évidence shows that a party was induced to niake a certain purchase by 
false and fraudaient reçresentations as to the value of the property, he is entitled to a 
decree for the cancellation of notes given as part considération for the property. Parles 
V. Burbank, (lowa,) 12 N. W. Rep. 729. 

It is said in Seeley v. Reed, 25 Fed. Rep. 361, tliat a court of equity will decree a 
lescission of a contract obtained by fraudulent représentations or oonductof one of the 
parties thereto, on the comijlaint of the other, when it satisfactorily appears that the 
party seeking tlje rescission has been misledin regard to a material matter bysuch rep- 
résentations, tohis injury or préjudice. , 

Where a plaintiff cornes into a court of equity asking for the rescission, in whole or 
in part, of a contract, or to be relieved of a portion of a contract, and thetaking ofan 
account is uecessary for the ascertainment of the sum to be repaid, Or the avoti to' be 
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liqnidated bjr an adjudication based on évidence of faota independent of the terms of 
the contract itself, an ofter to refund sach sum as shall be decreed is a sufficient offer 
to do equity. Sutter St. E. Co. v. Baum, iCal.) 4 Pac. Eep. 916. 



GuTHEiB and others ». Haeker and others. 

{Cvreuit Oourl, N. B. lowa, W. D. May Term, 1886.) 

1. Taxation— Tax Deed — Statute o'b Limitations— Code Iowa, § 845. 

If the property owner allows flve years from tàe exécution of a tax deed to 
elapse, he cannot afterwarda be heard to question the validity of the tax sale 
on the ground of the f ailure to make entry upon the tax-book of the years for 
which the taxes were unpaid. 
3. Samk- Deed from Tkeasukbr to Himself. 

After the lapse of flve years from the recording of a tax deed, in which 
time the property has been often transferred on the faith of said deed, one 
cannot complain that the deed was executed by the treasuier to himself.* 

In Equity. Bill to quiet title. 
Barrett é Bullis, for complainants. 
Joy, Wright é Hudson, for défendants. 

Shiras, J. On the tenth day of November, 1859, a patent was is- 
sued by the United States to John B. Guthrie for the S. W. |-of sec- 
tion 29, township 97 N. of range 41 W., situated in O'Brien county, 
Iowa. John B. Guthrie died intestate in 1875, leaving a widow, son, 
and daughter, who are the complainants herein, and who file the 
présent bill for the purpose of setting aaide a tax title obtained upon 
the realty above described, and under which the défendants claim to 
be the owners of the land in controversy. 

From the évidence it appears that on the thirtieth day of Novem- 
ber, 18t)6, the treasurer of O'Brien county sold the premises to one 
H. G. Tiffey for the delinquent taxes of 1861, 1862, 1863, 186é, and 
1865, and issued the usual oertiûoate of sale to the purchaser, who 
subsequently assigned the same to A. Murray, by whom it was, on 
the sixth of May, 1868, transferred to G. W. Inman, who was then 
the treasurer of the county. On the thirtieth day of November, 1869, 
said Inman, as treasurer of O'Brien county, executed to himself, as 
owner of the certificate of sale, a deed to said premises, which was 
duly filed for record December 21, 1869. The présent suit to set aside 
the tax deed, and quiet the title, was brought to the October term, 
1885, and two facts are relied on as grounds for defeating the tax 
title: (1) That the tax deed was executed by the treasurer to himself; 
and (2) that the treasurer did not enter upon the tax-book the years 
for which the taxes were claimed to be delinquent, as required by sec- 
tion 845 of the Code of Iowa; it being expressly deolared in said sec- 

'See note at end of case. 
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tion that "any sale for the whole or any pari of such delinquent tax 
not so entered, shall be invalid." The défendants, who dérive title 
throiigb Baverai intermediate conveyances from said Inman, rely npon 
the five-years limitation provided for in section 902 of the Code of 
lowa. 

It is admitted that the premises in question are uncultivated prairie 
lands, not in the actual possession of either party. On part of com- 
plainants it is claimed that the failure of the treasurer to enter the 
years for which the taxes were delinquent, upon the tax-book, as re- 
quired by section 845, rendered the sale made absolutely void, so that, 
in eiïect, there was no sale of the land, and that consequently the five- 
year limitation bas no application to the case. 

If the question depended solely upon the provisions of section 845, 
it would be difficult to avoid the conclusion that sales made in con- 
travention of its provisions are void; but this section is only one 
among several that apply to the subject-matter, and regard must be 
had to ail the sections that are in pari materia. Taking into account 
the provisions of sections 897 and 902, can it be held that the invalidity 
named in section 845 may not be rendered unavailable to the prop- 
erty owner, if, without action on his part, he permits the three years 
to elapse after the sale, a deed to be executed to the purchaser en- 
titling him to ail the presumptions recited in section 897, and the 
lapse of five years after the exécution and recording of the deed, 
thereby calling into effect the limitation of section 902 ? In the ab- 
sence of countervailing évidence, the introduction of the treasurer's 
deed establishes the fact that the realty was subject to taxation ; that 
the taxes were duly assessed and levied; that the same remained un- 
paid; that the property was sold for the payment thereof after due 
notice given ; and that the same was not redeemed. 

In the face of the provisions of section 897, can it be permitted to 
the property owner to show, after the due exécution of the tax deed, 
that the treasurer had failed to enter tipon his tax-book the years for 
whieh the delinquency in fact existed ? This is a question which bas 
not, so far, been decided by the suprême court of lowa; and, in the 
absence of an authoritative construction of the statute by that court, 
I must décide it according to what seems to me to be the only fair 
construction that will give force to ail parts of the statute. Section 
897 sets forth, with particularity, the various faets which shall be 
deemed sufficient to defeat the title evideneed by a deed executed 
under the statute, but it does not include the failure to enter the 
years for which the taxes are delinquent upon the tax-book among 
the causes invalidating the deed. On the contrary, it déclares that 
the deed shall be conclusive évidence "that ail the prerequisitesof 
the law were complied with by ail the officers," etc.; and, further, 
"that the manner in which the listing, assessment, levy, notice, and 
sale were conducted, was in ail respects as the law dîrected." 

According to the provisions of section 845, if the .treasurer £aUa.to 
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BaakiB proper entry of the years for which the taxes are delinquent, 
upon the tax-book, a sale made therefor is invalid. If, however, the 
property owner does not avail himself of the invalidity, but permita a 
deed to be executed, then the provisions of section 897 corne in force, 
and the deed becomes évidence that the steps necessary to constitute a 
sale of the property for delinquent taxes bave been performed; and, 
if the property owner allows five years from the exécution of the 
deed to elapse, he cannot afterwards be heard to question the validity 
of the sale on the ground of the failure to make entry upon the tax- 
book of the years for vi^hich the taxes were unpaid. 

The other ground of objection to the tax deed, to-wit, that it was 
executed by the treasurer to himself, — it thus appearing that he was 
the owner of the tax eertificate, — would présent a grave question if 
the litigation was between complainants and said Inman. In view of 
the fact, however, that the deed was recorded in 1869, and no excep- 
tion was then taken thereto, and that the land bas been sold to several 
parties, who purchased relying upon the validity of the deed, and that 
the présent défendants bought the land in 1881, long after the lapse 
of the five-years limitation, it must be held that it is too late to ques- 
tion the right of the treasurer to buy the eertificate of sale, and to 
exécute the deed to himself. 

Pecree for défendants. 

NOTE. 

The statute of limitations does not begin to run in favor of the holder of a tax deed 
by ruerely reoording the satue. ïo avail himself of the benefits of the statute, his pos- 
session must be actiial and adverse, and continued for the statutory period. Baldwin 
V. Merriam, (Neb.) 20 N. W. Rep. 250. 

The statute of limitations commences to run against défense to tax deed from date 
of sale. Shawler v. Johnson, (lowa,) 3 N. W. Rep. 604. See Clark v. Thompson, 37 
lowa, 536. 

In Wisconsin it is held that the fact that the tax deed issued is void does not prevent 
the running of the statute in favor of the holder. Peck y. Oomstook, 6 Ped. Kep. 22. 
See Milledge v. Coleraan, (Wis.) 2 N. W. Rep. 77 ; Edgerton v. Bird, 6 Wis. 627 ; Hill 
V. Kricke, lï Wis. 442; Knox v. Cleveland, 13 Wis. 246; Lawrence v. Kenney, 32 Wis. 
281 ; Wood V. Mever, 36 Wis. 308; Marah v. Supervisors, 42 Wis. 502; Philleo v. Hiles, 
Id. 527 ; Oconto Co. v. Jerrard, 46 Wis. 324, 



Union Mut. Lifb Ins. Co. v. Hanfobd and others.' 

{Circuit Court, N. B. Illinois. April 5, 1886.) 

1. Statctb of Limitations — Suit on Pkomissoey Note, when Barkbd. 

Suit on promissory note is not barred, under Illinois statute, until 10 years 
frbm maturity of note. 
S. MoBTGAGB— Mohtgagoe's Pebsonal Liabilitt, when Dischakged. 

Where grantee of mortgagor assumes çayment of mortgage debt, and ob- 
tains from mortgagee extension of period for payment. mortgagor is dis- 
cbar^d from personal liability to mortgagee. 

' t Edited by Rnssell H, CuFtia, Bsq., of the Chicago bar. 



UNION MUT. LIFE INS. CO. V. HANFOED. 589 

Swett, Groscup é Swett, for complainant. 
Fairchild é Blackmari, for défendants. 

Blodgett, J. This case now cornes before the court upon an ap- 
plication for a deficieney decree to be entered against the défendants, 
Philander G. Hanford, Orrin P. Chase, and Lucy DuncanFake. The 
original bill was for the foreclosure of a mortgage given by the de- 
fendants Hanford and Chase to Jacob L. Sehureman, bearing date 
September 9, 1870, upon certain property in the city of Chicago, to 
secure the payment of three notes : one for $5,000, due in one year 
from the date of said mortgage; one for $5,000, due in two years 
from that date, — each of said notes bearing interest at the rate of 8 
per cent, per annum ; and one note for $6,000, payable in three years 
from said date, and bearing interest at the rate of 10 per cent, per 
annum. Such steps were taken in the suit as that a decree of fore- 
closure was entered May 10, 1879, linding the amount of the mort- 
gage debt at that time to be $15,881.67, and directing the sale of the 
mortgaged premises by one of the masters of this court at public aue- 
tion for the purpose of making the amount of said indebtedness. At 
the master's sale, made in pursuance of this decree, the mortgaged 
premises brought the sum of $12,000, from which, after the paymënt 
of costs and expenses, the sum of $11,716.12 was applied upon the 
mortgage debt, leaving a deficieney of $4,284.65, for which a defi- 
cieney decree was entered against the défendants Hanford and Chase, 
October 27, 18S0; afterwards, upon the application of Hanford and 
Chase, and on the suggestion that the report of the receiver appointed 
in said case had not been filed, and that there were stili funds in his 
hands to be applied on the mortgage indebtedness, that decree was 
set aside, with leave to the complainant to apply for a deficieney de- 
cree at a future day, whenever the receiver's account should be ad- 
justed. This account bas been adjusted, and shows a balance in the 
hands of the receiver of $64.49, which should hâve been applied upon 
the deficieney shown by the master's report, which would hâve made 
the deficieney at that time $4,220.16. The complainant now moves 
for a deficieney decree against thèse défendants, and the défendant 
Lucy D. Fake. The défendants Hanford and Chase resist this ap- 
plication, and insist that no deficieney decree can or should be en- 
tered against them for the following reasons: First, because the 
statute of limitations bas barred the debt as a personal liability; 
secondly, because the complainant has so dealt with the mortgage 
indebtedness as to release the personal liability of said Hanford and 
Chase. 

As to the statute of limitations, I do not see any good ground 
upon which this défense can be supported. The indebtedness was 
by promissory notes, which are not barred by the Illinois statute 
until 10 years from the time they mature, the last of which matured 
on September 9, 1874, and the bill in this case was filed in 1878, 
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and since that time the case has been in court continuously, and 
complainant has been seeking a decree — First, for foreclosure against 
the mortgaged promises; and, secondly, a personal decree against 
thèse défendants; and is not responsible for the delay of the pro- 
ceeding, and has lest none of its rights by reason of such delay. 

It appears from the testimony that, after the making of the notes 
and mortgage in question, défendants Hanford and Chase, before 
January 30, 1871, paid the first note of $6,000 mentioned in the 
mortgage, and on January 30, 1871, Schureman, the mortgagee, 
sold and assigned the notes and the mortgage to the complainant for 
a valuable considération, and duly indorsed the notes, and transferred 
the mortgage in writing to complainant. It further appears that on 
September 9, 1872, the défendants Hanford and Chase conveyed the 
mortgaged premises to Lucy Duncan Fake by their warranty deed of 
that date, in which deed, immediately following the covenant of war- 
ranty, occurs the following clause : 

"With the exception of and subject to a certain mortgage or trust deed, 
bearing d^te September 9, 1870, made and executed by Orrin P. Chase and 
Philander A. Hanford to Jacob Schureman, and upon whleh is, at the date 
hereof, unpaid the sum of $11,000, and interest from September 9, 1872, 
which said mortgage or trust deed was assigned to the Union Mutual Lifo 
Insurance Company of Boston, Massachusetts, on the thirtieth day of Jan- 
uary. 1871, which said mortgage or trust deed, and the notes to which the 
same is collatéral security, made and executed by Orrin P. Chase and Phil- 
ander C. Hanford to theorder of Jacob L. Schureman, it is hereby expressly 
agreed shall be assumed and paid by the party of tlie second part." 

Prier to making the conveyance to Mrs. Pake, Hanford and Chase 
had negotiated with Dr. L. D. Boone, the agent of complainant in 
the city of Chicago, an extension of part of said mortgage indebted- 
ness; so that the $5,000 note, which matured, by its terms, Septem- 
ber 9, 1872, was extended to September 9, 1874; and after the con- 
veyance to Mrs. Fake, about September 9, 1873, a further extension 
was negotiated between the complainant's agent, Dr. Boone, and F. 
L. Fake, as agent for Mrs. Lucy D. Fake, by which the time for the 
payment of the two notes, one for $5,000 and the other for $6,000, 
was extended until September 9, 1875. This extension was obtained 
without the consent or concurrence of Hanford and Chase, and they 
now insist that such extension has released them from liability upon 
the notes, because the complainant has dealt with Mrs. Fake as the 
principal debtor in the transaction, on her assumption of the mort- 
gage debt, and has by such extension released them from liability. 

Défendants Hanford and Chase, in support of their défense, iutro- 
duce proof tending to show that the property covered by the mort- 
gage diminished greatly in value between the ninth of September, 
1874, wben the last of the notes fell due under the extension obtained 
by them from complainant, and the time of filing the bill of foreclos- 
ure; and the master has found, as one of the facts in the case, that 
the value ôf the mortgaged premises in September, ]874, was from 
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eighteen to nineteen thousand dollars, while the value of the same 
premises on April 4, 1879, was from ten to fifteen thousand dollars 
only. 

It is contended by Hanford and Chase that the légal effeet of this 
dealing by complainant with Mrs. Fake was to change their relation 
to the indebtedness from that of principal debtors to that of sureties, 
and that, as such sureties, they hâve become released by the exten- 
sion of time given to Mrs. Fake, the principal debtor; and the case 
of Calvo V. Davies, 73 N. Y. 211, is cited and relied upon in support ot 
this position. I bave read this case carefully, and think there can 
be no doubt that it fully sustains the position taken by thèse défend- 
ants, and the rule established by this case is quoted with approval 
in Jones on Mortgages, 742. The contrary rule is, however, held in 
Corbett v. Waterman, 11 lowa, 86, and Waters v. Hubbard, 44 Conn. 
340. It seems to me, however, that the case of Calvo v. Davies is 
fully sustained by a uniform Une of décisions in the New York courts 
tending to the final conclusion of that case, and the rule of that case 
may be said to be sanctioned by the better authority. It bas been 
repeatedly held in this court that a mortgagee can maintain an action 
of assumpsit for the mortgage indebtedness, against a purchaser of 
the equity of rédemption who bas assumed and agreed to pay the 
mortgage. Twichell v. Mears, 8 Biss. 211. I therefore conclude, in 
the light of thèse authorities, that the complainant bas so dealt with 
Mrs. Fake as to work a release of Hanford and Chase from their per- 
sonal liability on the indebtedness, and that no deoree for the de- 
ficiency should be entered against them. 

Complainant is entitled to a decree against Mrs. Fake for the 
amount of the deficiency, if it chooses to take it. 



Irons and others v. Manupaoturers' Nat. Bank and others.* 
{Circuit Court, JV. J). lUinoî». June 1, 1886.) 

l. Banks and Bakking — National Banks — Stockholdekb' Liabilitt— Cbbd 
ITOBS Shakh Equally. 

In a suit in chancery, under the statute of June 30, 1876, by a créditer of a 
national bank on behalf of himself and ail other creditora, against the stock- 
holders of such bank, to enforce their individual liability for the payment of 
claims against the bank, the fund obtaiaed is a part of the gênerai assets of 
the bank, and ail creditora of the bank stand upon an equal footing in (the 
distribution of it. 

S. Samb— Am, Ceeditoks may Takb Bbnefit of Bill— RrarNiNO of Statutb 
op Limitations Stoppbd. 

A bill flled under the statute of June 30, 1876, by a creditor of a national 
bank, against stockholders of such bank, to enforce their individual liability, 
is for the beneflt of ail creditors of the bank, although it does not contain an 
averment of that fact; and flling such a bill stops the running of the statute 
of limitations upon ail claims against the bank. 

-lEdited by Eossell H. Gurtis, Eaq., of thçChlcago bar. 
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8. SjLMb— DiscHAEGH IN Bankritptct, ■when Release of Stockholder's Lia- 

BnilTT. 

A diacharge in bankruptcy releases a shareholder of a national bank from 
his statutory individual liability to creditors of tlie bank, wliere, at the time 
of his discharge, the claims of such creditors were provable, not merely cow- 



4. Samb — Stockholdbb of Record is Liable. 

Person who appears upon the records of a national bank to be a stockholder 
at the time the bank becomes insolvent, is subject to statutory personal lia- 
bility of shareholder, althougb he has previously, in good f aith, sold his stock. 

6. Samb— Bank in Liquidation— Guakantt bt Président. 

After a national bank has, by its shareholders, decided to go into liquida- 
tion, its président, upon giving paper held by the bank to creditors of the 
bank, as collatéral security for their claims, has authorit}' to indorse or guar- 
anty such paper in the name of the bank, so as to bind the bank and its 
shareholders. 

6. Samb— All Creditors on Same Footing. 

Creditors of national bank in liquidation, who received, as collatéral, paper 
guarantied by the bank, and who hâve obtained judgments against the bank 
on its guaranty, stand on basis of gênerai creditors, and should reçoive only 
the amount due them by the books of the bank when it suspended, less pay- 
ments and amounts oollected from collaterals, with légal interest upon the 
unpaid balance. 

In Chancery. 

Schuyler é Kremer and Mason Bros., for complainants. 

II. B. Hard, H. G. Miller, aad Jonas Hutchinson, for défendants. 

BiiODGBTT, J. This case is now before the court upon the master's 
report, made under a decree entered July 3, 1883, whereby he was 
directed to take proof and report the amount of the debts of the bank 
still unpaid, and the amount due each creditor thereof; the value of 
the assets of the bank, if any, aside from the individual liability of 
the shareholders ; and the amount of assessment necessary to be made 
on each share of capital stock in order to fiiily pay the indebted- 
ness of the bank. See 17 Fed. Eep. 308. By this report the master 
has found there is still due and unpaid to the creditors of the bank 
the sum of $368,971.50 for the principal and interest of said indebt- 
edness up to November 1, 1884 ; that said bank has no assets or funds 
out of which to pay said indebtedness, except the individual liability 
of its shareholders, and that said indebtedness requires an assessment 
of 90 per cent, upon the capital stock of said bank held by the re- 
spective shareholders. To this report voluminous exceptions hâve 
been filed by several of the shareholders, and upon the argument of 
thèse exceptions much of the ground which was considered and dis- 
cuBsed upon the former hearing had been again examined. The pro- 
fessional standing of counsel, and their earnestness in pressing a 
rehearing of their points, has caused me to again consider the ques- 
tions made, and to some extent review the conclusions announced at 
the time the interlocutory decree was entered. 

As I understand the counsel, they insist that, under the law as it 
stood at the time the bank suspended, the remedy of the creditors of 
the bank was by a suit at law against the shareholders ; and while 
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they concède that by the amendment of the national banking act of 
June 30, 1876, jurisdietion was given to a court of equity, upon a 
bill filed by any creditor, to enforce the liability of the stockholders, 
yet they claim that the statute of limitations which they hâve pleaded 
in the case began to run frora the suspension of the bank in Septem- 
ber, 1873 ; and that as the bill in this case, until the amendment in 
July, 1883, never professed on its face to be filed by the complain- 
ants in behalf of themselves and ail other creditors of the bank, there- 
fore ail debts of the bank but three had beeome barred by the stat- 
ute of limitations before a proper bill was filed to enforce the share- 
holders' liability. I think the fallacy of much of the argument in 
this case results from the assumption that the provisions of tbe bank- 
ing law, in regard to the enforcement of the individual liability of 
the stockholders for the payment of debts, is to be construed and 
governed by the rules in regard to the statutory liabilities of the 
stockholders in state corporations. There are many cases cited in 
the briefs of counsel showing, in substance, that the liability of the 
shareholder of a corporation is not an asset of the corporation, and 
that such individual liability is to be enforced by suit brought by the 
creditors directly against the shareholders. This rule was announced 
by Judge Wallaoe in Jacobson v. Allen, 12 Fed. Eep. 455; Story v. 
Fnrman, 25 N. Y. 231; and many other cases which might be cited. 
The national bank act, however, specifically provides that a receiver, 
when appointed by the comptroller, shall enforce the individual lia- 
bility of the sliareholders, pay the money over to the treasurer of the 
United States subject to the order of the comptroller of the currency, 
and that the comptroller shall, from the proeeeds of the property of 
the bank, and the proeeeds of the individual liability of the share- 
holders, make equal and rateable dividends to the creditors ; and, as 
the act of June 30, 1876, provides that the individual liability of the 
shareholders may be enforced by a bill in equity filed by any creditor 
in behalf of himself and ail other creditors, it implies that the fund 
obtained by the enforcement of the statutory liability of the share- 
holders shall go in with the gênerai assets of the bank, and be equally 
distributed to ail. As the law stood prier to the passage of the act 
of June 30, 1876, the individual liabilities eould only be enforced 
through a receiver appointed by the comptroller of the currency, 
[Kennedy v. Gihson, 8 Wall. 498;) and in providing for the enforce- 
ment of this liability through the médium of a bill in equity brought 
by a creditor, this rule of distribution is not changed, and it is clear 
that each creditor is to share aliko in the proeeeds of such bill. 

It is further urged that this bill did not beeome a proper bill, 
•within the termsof the statute of 1876, until the amendment of July 
23, 1883, at which time a clause was inserted stating that the bill 
was filed by complainant in behalf of himself and of ail other cred- 
itors. The original bill in this case was strictly and technically a 
creditors' bill, filed by James Irons as a judgment creditor of the 
v.27F.no.8— 38 
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bank, and seeking to obtain possession of the légal and équitable as- 
sets of the bank, and to prevent waste by the officers of the bank then 
in possession of them. It did not seek to enforce the shareholder's 
liability, nor seek for any deeree in that regard. After the passage 
of the act of June 30, 1876, an amended and supplemental bill by 
leave of court was filed, in which it was attempted to enforce the 
shareholder's liability. Some of the allégations in the prayer of this 
amended and supplemental bill indicate that the pleader who drew 
it was still of opinion that the complainant would hâve a right to pri- 
ority of payment by reason of diligence in the commencement of the 
proceeding, and this bill contained no clause or statement that it was 
filed in behalf of the complainant and ail other creditors. It seems 
to me that this clause in the bill was entirely unnecessary, and that, 
being filed under the statute which directed that it could only operate 
in behalf of complainant and ail other creditors, the law gave direc- 
tion and force to ail that could be done under it, and that the provis- 
ion of the act of 1876 authorizing the filing of this bill is not to be 
conaidered as a rule of practice, or a rule for the framing of the bill, 
but as a rule defining the rights of parties under such a bill; and 
that whether such a bill professed upon its face to be filed in behalf 
of complainant and ail other creditors, the court would give it such 
direction and force, and no other ; and that hence, from the time this 
amended and supplemental bill was filed, in October, 1876, it bas 
been a proper bill under which to enforce the individual liability of 
thèse shareholders. Taking this view of the case, I therefore con- 
clude that when this amended and supplemental bill was filed it 
brought ail tbe creditors of the bank before the court, aud was a bill for 
their benefit as much as if they had ail been complainants or parties 
to it in any form; and that therefore, if the statute of limitations had 
begun to run in favor of the bank against its creditors, the filing of 
this bill was the bringing of a suit by each creditor so as to suspend 
the running of the statute. For the purposes of asserting their rights 
it was not necessary, I think, for creditors to intervene and make 
themselves parties to this proceeding, but the court, looking upon 
this as a spécial case of statutory jurisdiction, would consider the 
bill as a suit by each creditor for the purpose of enforcing the collec- 
tion of his debt. 

The question as to the effect of the deeree of the discharge in bank- 
ruptcy, interposed by the défendants Ira Holmes, Edgar Holmes, M. 
D.' Buohanan, and Pope, bas also been rediscussed, and the case of 
Garrett v. American File Go., 110 U. S. 288, S. C. 4 Sup. Ct. Eep. 
90, (decided and reported sinee this question was formerly op,) is 
now presented as holding a contrary rule from that which I adopted 
in disposing of thèse pleas ; but after an examination of that case I 
do not see that it should in any way be allowed to change the con- 
clusion which I hâve heretofore announced. The décision upon 
thèse pleas was placed mainly upon the peculiar facts in the record. 



IBONS V. manufacturées' NAT. BANK. 595 

It appears, as I bave already said, that the bill to enforce theliability 
of the shareholdera of this bank was filed October 5, 1876. Thèse 
four shareholdera did not get their discharges, and their estâtes were 
net closed, until long after this amended and supplemental bill was 
filed. Their individual liability as shareholders of this bank, what- 
ever it was, had become tixed. The debts of the bank were a fixed 
quantity. The amount of stock which thèse shareholders respect- 
ively owned was easily provable, and the complainant, or the re- 
ceiver who had been appointed under the original bill in the case, 
might hâve proven this claim for individual liability against the es- 
tâtes of thèse bankrupts at any time after this bill was filed. It 
could hâve been proved in the name of this complainant creditor, 
or in the name of the receiver. It is true, an assessment had not 
been actually made, but a bill had been filed which must sooner or 
later resuit in an assessment, and a tentative proof could hâve been 
made; and hence I think this claim of liability was a provable claim, 
and not a contingent claim, at the time thèse proceedings in bank- 
ruptcy were commenced. It may be that a shareholder in a sol vent 
bank, continuing in the due course of business, and where the ques- 
tion of bis ever being made liable is a remote contingency, would not 
be released from liability by a discharge in bankruptey; but in this 
case the only contingency there was consisted merely in the amount 
of assessment which would be required upon thèse shareholders, and 
a court in bankruptey could hâve heard proof as to the amount of 
the debts of the bank, and the amount of stock, in order to settle the 
amount of the shareholders' liability. 

Gounsel for Mr. Charles Comstock hâve reargued at length the 
question of the good faith of the transfer of his capital stock. The 
proof shows that Mr. Comstock appeared by the records of the bank 
to be the holder of 150 shares of its capital stock on the day the 
bank closed its doors; but it is claimed that the proof in the case 
shows that as early as February, 1873, Mr. Comstock sold 50 shares 
of his stock to Ira Holmes, and that in June, 1873, he sold 50 shares 
more ; but that, owing to inadvertence or neglect, no transfer was 
made upon the records or books of the company; and no change of 
ownerehip of stock was actually made until the day before the bank 
suspended, when the original stock was canceled, and new certificates 
issued to the purchasers. I conclude that, for the purpose of deter- 
mining the individual liability of a shareholder for the debts of a 
national bank, he must be construed and held to be such shareholder 
up to the time there is an actual transfer of his stock upon the books 
of the bank. So long as the man appears upon the books of the 
bank to be a shareholder, the presumption of law is that the debts of 
the bank are contracted upon the faith of his liability as such share- 
holder; and while it may be a hardship upon Mr. Comstock to en- 
force this individual liability as to shares which he may bave sold 
in good faith several months before the failure, and when the bank 
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was in goofl crédit, and with no intention of perpetrating frand, yet, 
at the same time, he was the only person, in the eye of the law, ai 
least, to whom the creditors of the bank will be presumed to hâve 
looked for the purpose of giving crédit to the bank, and therefore it 
is his misfortune if he delayed change of title until insolvency in- 
tervened. 

It is further urged, in support of some of the exceptions taken, 
that the proof in the case shows that a large number of the debts of 
the bank which hâve been reported by the master hâve been actually 
paid out of the assets of the bank, and therefore no longer form a 
claim against the bank, or against the shareholders. The facts, as 
I gather them from the proof in the record, are briefly thèse : The 
bank, by a resolution of its stockholders, went into liquidation on the 
twenty-fifth of September, 1873. Ira Holmes, président, was left in 
charge of its assets, and immediately proceeded to settle with the 
creditors. The bank had some money, and a large amount of com- 
mercial paper, and owed a large amount to its depositors and other 
creditors, Mr. Holmes made settlements with a great many of thèse 
creditors by paying them some money, and turning out to them the 
commercial paper of the bank. It is now insisted that the testi- 
mony of Mr. Holmes shows that this paper was taken in payment of 
the indebtedness of the bank. It appears, however, that in ail cases 
he either indorsed the commercial paper in the name of the bank, or 
guarai^tied it in the name of the bank; and in many cases suits hâve 
been brought against tho bank upon the guaranties and indorsements 
thus made, and judgments rendered which hâve formed the basis of 
the proof upon which the master bas found the amount of indebted- 
ness of such creditors. And it is further urged that Mr. Holmes, 
from the time the bank went into liquidation, had no authority to 
bind the bank by an indorsement or guaranty; and that, therefore, 
thèse judgments, rendered upon such indorsements and guaranties, 
are void and inoperative as against shareholders. I am satisfied, 
however, from the proof, that the creditors who took the commercial 
paper of the bank did not take it in payment of the indebtedness due 
them from the bank, but took it as collatéral to such indebtedness; 
and that only so far as such paper bas proved collectible, and been 
made available by such creditors, should it be deemed a payment of 
the bank's indebtedness. I do not think the proof justifies the as- 
sumption that the creditors of the bank took this paper as absolute 
payment of their demands, but that they took it to be coUected and 
applied upon their debts. 

But if I had any doubt as to the terms on which thèse creditors 
took this paper, I should still deem the bank liable, because I hâve no 
doubt that Mr. Holmes, tbe chief executive officer of the bank, had 
the power to bind the bank and the shareholders by indorsements or 
guaranties, in the due course of business, as well after the vote to go 
into liquidation as before. Bank v. Insurance Co., 104 U. S. 54; 
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People's Bank v. National Bank, 101 U. S. 181. Turning over this 
commercial paper qpon the debts of the bank was not the contract- 
ing of a new debt, but an attempt to satisfy an old one; and tbe in- 
dorsements or guaranties of the paper only operated to kéep the 
obligation of the bank alive, and give the holder recourse over against 
the bank in case the paper turned over was not coUectible, The re- 
port of the master shows that, for thepurpose of aseertaining the 
amount due each creditor, he took the judgments which had been ren- 
dered in favor of very many creditors against the bank on thèse 
guaranties and indorsements as the amount due such creditors, and 
has computed interest upon such judgments up to the time flxed in 
his report, for the purpose of determining the amount now due; while 
in the case of creditors who hâve not brought suit, the amount due 
them is ascertained by simply taking their crédit balance from the 
books of the bank, and computing interest from the day the bank 
suspended, at the' rate of 6 per cent, per annum. In thèse suits upon 
indorsements and guaranties judgment was rendered against the 
bank for the amount due on the indorsed or guarantied paper, with 
interest theron, and often at the rate of 10 per cent, frona the time 
such paper was given, or from the time it was turned out to the cred- 
itors, whereby such creditors bave obtained a compounding of inter- 
est upon their claims, thus giving to thèse judgment creditors an 
uuequal claim as against the creditors who bave nût put their claims 
into judgment. I am, however, of opinion that the master, for the 
purpose of aseertaining the amount due each creditor, should bave 
taken the amount shown to be due such creditor by the books, and, 
after deducting from that amount any payments which were made 
to the creditor by the bank, or collected by him from paper which he 
accepted, he should be allowed crédit for the balance of such indebted- 
nesa from the date of the suspension of the bank to the time the 
aecount was taken, and thereby ail creditors woiild be placed upon 
an equal footing. The case will therefore be again committed to the 
master, with directions to ascertain and report the total amount of 
the indebtedness of the bank at the time of its suspension, and the 
amount which has been paid on such indebtedness since that time; 
and to compute interest on the balance of such indebtedness remain- 
ing unpaid up to the first day of tbe présent month of May; and re- 
port the aggregate amount of the same, with a finding as to the per- 
centage which œust be assessed against the shareholders for the 
purpose of paying such indebtedness, together with the costs of the 
reeeivership. 

The exceptions to the master's report are overruled, except in so 
far as they are impliedlj sustained by this re-refereuce to the master. 
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Westeeh Land & Cattle Co., Limited, ». Pltjmb and others.* 

{Circuit Court, JfT. D. IlUnoù. May 34, 1886.) 

1. AgISTMBNT— CONTRACT TO FBED CaTTLI! CONSTRtTKD. 

Contract, which provides that contracter shall take certain cattle to his 
farm; that he shall feed and fatten them there until certain date; that he shall 
be liable for ail losses ot such cattle from death, disease, escape, or theft at a 
flzed price per head; that he waives any lien on said cattle as an agister, or 
in any otber character; that contractée shall sell said cattle; and that con- 
tractor shall receive, in full for his services, price realized at sa'e in excess of 
flxed sum per head and expenses of sale, — eonstrued not to give contracter 
title to said cattle nor right to sell them. 

a. SaLH — BONA FiDB PURCHASEH FROM APPABENT OWNEE, WHEN PkOTECTED. 

A créditer who takes a conveyance of personal property merely in pay- 
ment of a pre-existing debt is not a bona fide purchaser, withîn the meaning of 
the Missouri statute for the protection of bona fide Tpm:cha.aeTs from apparent 
owners in possession. Such statute (Rev. Code Mo. § 3507) provides that, 
where purchaser of personal property has possession, a condition in the con- 
tract 01 sale for the rétention of title in the seller until the completion of the 
payment of the purchase money is void against subséquent bona fide pur- 
chasers and creditors, unless such sale is evidenced by written contract ex- 
ecuted and recorded as in the case of mortgages of personal property. 
8. Samb — Oniting m Fhaud with Apparent Owneb Fobpbits Pbotbctiok. 

Laws of Missouri in relation to recording chattel mortgages, or conditional 
titles to personal property, protect only persons dealing in good faith with 
apparent owner in possession. They do not protect one uniting with appar- 
ent owner in fraud upon true owner. 

McCoy, Pope & McCoy, for plaintiff. 
R. A. Childs, for défendants. 

Blodgett, J. This suit was tried before tbe court without the in- 
tervention of a jury. It is an action of replevin, involving the owner- 
ship and right to the possession of 79 head of beef cattle. The ma- 
terial facts, as théy appear from the proof , are that on or about the 
eighth of November, 1884, the plaintiff was the owner and in posses- 
sion of 150 head of beef cattle, designated as Colorado steers, and on 
that day entered into a contract with one J. W. Moad by whicli Moad 
was to take the cattle to his farm in Caldwell and Eay counties, 
Missouri, and there to properly feed, fatten, and care for them for the 
purpose of their being profitably marketed by plaintiff; that Moad 
should be liable for ail losses of such cattle from death, disease, ea- 
cape, or theft at an agreed value of $é4.86 per head; that the time 
of feeding should extend to the first of June, 1885; that the cattle 
were to be sold or shipped for sale by plaintiff; and that Moad was 
to receive, as full compensation for his care and feeding of the cattle, 
ail raoneys realized by plaintiff on the sale of the cattle over the sum 
of $44.86 per head, af ter deducting ail costs and expenses of ship- 
ment and sale, and Moad expressly waived ail lien on the cattle, 
either as an agister or of any other character. In removing the cattle 

'Edited by Russell H. Curtis, Esq., of the Chicago bar. 
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from the vicinity of Kansas City, where they were at the time tho 
contract waa made, to Moad's fartn, eiglit head escaped, and were 
Bubsequently recovered and returned to Kansas City, where they were 
sold with the knowledge of Moad, and proceeds paid to plaintiff. 
Seven head were either disposed of by Moad or died, so that on the 
nineteenth of Juue there remained in Moad's possession 135 head, 
and on that day he drove them from his farm in Ray county to Breok- 
inridge, a railroad station a few miles distant, and there delivered 
the cattle to one J. W. Plumb. Fifty-six head of them, it was claimed, 
were sold to Plumb, and the remainder, seventy-nine head, were de- 
livered to Plumb as agent of J. D. Cox. Plumb shipped the cattle, 
on the night of the 19th, by railroad for Chicago, and plaintiff, being 
notified of the removal of the cattle, caused them tobe replevied very 
Boon after their arrivai at the stock-yards in this city. A settlement 
has siuce been made between plaintiff and Plumb in regard to the 
56 head which Plumb claimed to hâve bought of Moad, and the con- 
tention left for trial is only in respect to plaintiff's ownership of the 
79 head, which it is claimed had been sold by Moad to J. D. Cox, or 
to the Caldwell County Bank of Kingston, Missouri, of which Cox was 
the président and active manager. It also appears that, at the time 
the contract between plaintiff and Moad was made, the sum of $44.86 
per head, which was to be the amouut of plaintiff's interest in the 
proceeds of each when sold, was arrived at by taking $42 as their 
value per head when the contract was entered into, and Computing 
interest thereon at the rate of 12 per cent, per annum to the first of 
June, when the cattle were to be sold. 

It further appears that for two or three years before the contract 
in question was made, Moad had been, to some extent, engaged in 
dealing in cattle ; that he had begun with a few thousand dollars' cap- 
ital, and, while at first suocessf ul, his transactions for a year or more 
before the time this contract was made with plaintiff had been so un- 
profitable that his original capital and profits had been substantially 
lost, and for aboat a year he had been in debt to Mr. Cox, or to the 
bank of which Mr. Cox was président, to an amount between $4,000 
and $5,000, which he had from time to time secured by chattel mort- 
gages on steers, horses, mules, etc., which he had, or claimed to 
hâve, in Eay, Caldwell, and other counties in Missouri; that notwith- 
standing he had so mortgaged such live-stock, Moad had, without 
the knowledge or consent of Cox, sold the steers which were the most 
valuable and available portions of the property covered by such mort- 
gages, and applied the proceeds to his own use, and about the twenty- 
seventh of February, 1885, Moad made a new chattel mortgage, upon 
the cattle now in question and other farm stock, to the bank to seeure 
his note for $366.60, dated February 27, 1885, and another note of 
$3,633.50, dated October 31, 1884, which last mentioned note had 
been secured by a former chattel mortgage on the steers which Mode 
had sold. No money was paid by Cox or the bank to Moad at the time 
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thîs chattel mortgage of Febraary 27, 1885, was taken; but it was 
either at that time or afterwards verbally agreed between Moad and 
Cox that, when the cattle were ready for market, Moad should Bhip 
them to market in Cox's name, and that, when solfl, the proceeds were 
to be applied on the indebtedness due from Moad to the bank. It 
also appears, I think, quite satisfactorily from the testimony of Mr. 
Cox that he knew of Moad's financial embarrassment, and I am also 
satisfied, from the testimony of Moad and Cox, that Moad understood 
or knew he had made bimself liable to a heavy penalty by selling the 
Bteers after he had mortgaged them to the bank, and that his only 
hope of escaping punishment was by in some way satisfying the debt 
due from him to the bank ; that is, while there is no direct proof in the 
case that either Cox, or any one in behalf of the bank, made any 
direct threats of prosecuting Moad for selling the steers he had mort- 
gaged to the bank, yet it is quite clear from the proof that Moad acted 
upon the assumption that he was in péril of such prosecution unless 
his indebtedness to the bank was paid. It further appears that the 
cattle in question were kept, for a couple of months after they came 
into Moad's possession, upon his father's farm, in Caldwell county, 
Missouri, and were then moved to a farm in Moad's possession in Eay 
county, where they were at the time the chattel mortgage of February 
27th was given, and where they remained until they were driven to 
the railroad station for shipment. 

It is clear from the proof that neither Cox nor the bank ever ad- 
vanced any money to Moad after he came in possession of the cattle 
in question, and that the transaction between Cox, the bank, and Moad 
was in effect an agreement to turn over thèse cattle, or the proceeds 
of them, to the bank, or to Cox for the bank, in payment of an anté- 
cédent debt due from Moad to the bank. 

It is elaimed by défendant that the contract between plaintiff and 
Moad, when considered in the light of the accompanying facts, must 
bti treated as a sale of the cattle to Moad for $44.86 per head, to be 
paid when the cattle were sold ; that Moad was in eiïect the pur- 
chaser of the cattle, to be paid for at the price named by thp first of 
June, or when the cattle were sold and the proceeds realized. 

Upon its face the contract purports to be a feeding or agistment 
contract; the cattle were to be marketed by the plaintiff; Moad was 
to reoeive, for his compensation for the careand feeding of the cattle, 
ail the net money realized by plaintiff from the sale of the cattle over 
$44.86 per head; and I see nothing in the conduct of the parties, 
either before or after the contract waa made, inconsistent with the 
plain meaning of the contract. It is true that the proof shows that 
Moad wanted to buy the cattle, and plaintiff put a cash price upon 
them of $42 per head. Moad then stated that he had no money to 
buy cattle with, but had plenty of corn and fodder to feed them, and 
proposed to buy them on crédit, but plaintiff deolined to sell them on 
crédit, but proposed to give him a feeding contract in which plaintiff" 
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should retaîn title to the cattle, and give Moadwhat the cattle sholild 
sell for over $44.86 per head after feeding them to the first of Jane; 
and thèse terms were agreed upon, and embodied in the ooutract ; 
the right of the plaintiff to market the cattle being f ally provided for. 
It is urged, however, that when the eight head of cattle that escaped 
hetween Kansas City and Moad's farm were reoovered and brought 
back to Kansas City, they were, by plaintiff's direction, sold for ac- 
count of Moad; but the contract provided that Moad should beliable 
for ail cattle that should escape, at the fixed price of $44.86 per head, 
and when thèse cattle were recovered and brought back to Kansas 
City by a man in Moad's employ, they were properly sold for aocount 
of Moad. If they had brought more than the stipulated price per 
head, the surplus would hâve belonged to Moad. They did not bring 
any surplus, but there was a balance left due, and NIoad paid tbis 
balance to the brokers who sold the cattle, thus fuUy ratifying the sale 
and application of the proceeds. 

It also appears that the plaintiff, dnring the winter, had occasion 
to borrow some tnoney frora a mortgage and investment company 
doing business at Kansas City, and placed this contract with Moad 
as collatéral security, and that a clerk of the investment company 
sent a notice to Moad in May stating that his note would be due 
June Ist. But the proof shows there was no note given by Moad 
with this contract, and the contract does not call for any spécifie sum 
of money to be paid by Moad ; and, although this notice bears the 
nâme of J. A. Forbes, the manager of the plaintiff company, who 
was also the manager of the investment company, yet it is a printed 
form with a printed signature, and was undoubtedly fiiled Up and sent 
by some clerk of the investment company who knew nothing of the 
transaction, and certainly had no right to construe or give a meaning 
to the contract. 

It also appears that in March, Mr. Forbes, the manager of the 
plaintiff company, wrote a letter to one of his employés, who was 
then at Moad's place, in which he states that he is sorry to learn 
that Moad fears he will not make money on the cattle, and suggests 
whether Moad had not better pick out the best and sell them earlier 
than was first intended, and thereby reduce the expense and save inter- 
est. This référence to saving interest défendant claims is only con- 
sistent with the assumption that Moad was a purchaser of the cattle 
from plaintiff, and was to pay interest on the purchase price. Mr. 
Forbes in his testimony explains the matter by saying that their cash 
price for the cattle, at the time the contract was made, was $42 per 
head; Moad was to feed them till June Ist, and havewhat the cattle 
brought over $44.86, which sum was arrived at by Computing inter- 
est on the $42 per head at the rate of 12 per cent, per annum to June 
Ist; and if, at his suggestion, any of the cattle were sold before that 
time, this rate of interest should only be computed to thô time when 
the sale was made and proceeds realized. 
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The transaction, then, séems to me to be clearly thîs, and notbîng 
more or less : Plaintiff had the cattle for sale on the Kansas City 
market at $42 par head, cash. Moad wanted to buy them on crédit 
at tbat price. Plaintiff refused to sell them to him on crédit; but, 
on his statement that he wanted to buy cattle to feed because he had 
a large supply of feeding material on hand, proposed to let him bave 
the cattle to feed, upon a feeding contract in which plaintiff should 
bave the right to market them, and eut of this proposai grew the 
written contract now in question. I hâve no doubt that the true in- 
tent of the parties is expressed by its terms ; that it was intended to 
be, as it pùrports to be, a feeding contract, in which Moad became a 
mère bailee of the steers in question for the purpose of feeding or 
caring for them, and that his compensation for the feeding and care 
was to be what the steers should sell forover the stipulated price per 
head; that is, Moad was to bave the profit on feeding the cattle 
above 12 per cent. Moad did not understand from the contract it- 
self, nor from the negotiations that led up to the contract, nor from 
what took place afterwards, that he was the purchaser of the cattle, 
and had the right to dispose of or sell them. 

It is, however, urged that, under the laws of Missouri where the 
contract was made and was to be executed, the légal effeet of the 
contract was to clothe Moad with the apparent ownership ; so that, 
as between him and those with whom he dealt in regard to the 
cattle, he is to be deemed the lawful owner, as the contract showing 
his spécial or conditional title was not properly recorded. Section 
2507, Eev. Code Mo., seems to be the only express provision of the 
law of that state upon this subject. It -déclares that "in ail cases 
where any personal property shall be sold to any person, to be paid 
for in whole or in part in installments, or shall be leased, rented, 
hired, or delivered to another on condition that the aame shall belong 
to the person purchasing, leasing, renting, hiring, or receiving the 
same, whenever the amount paid shall be a certain sum, or the value 
of Buch property, the title to the same to remain in the vendor, lessor, 
renter, hirer, or deliverer of the same, until such sum, or the value 
of such property, or any part thereof, shall bave been paid, such con- 
dition — in regard to the title so remaining until such payment — shall 
be void as to ail subséquent purchasers in good faith, and creditors, 
unless such condition shall be evidenced by writing executed, ac- 
knowledged, and recorded as provided in cases of mortgages of per- 
sonal property." 

I do not find that this statute, as far as it is applicable to the facts of 
this case, bas ever been construed by the suprême court of Missouri. 

The claim on the part of défendant is that Cox is a honafide pur- 
chaser of the cattle, because Moad was in possession, and there was 
no contract or instrument of record showing that his title was con- 
ditional; but the suprême court of Missouri, in Aubuchon v. Bender, 
44 Mo. 560, in construing the laws of that state in regard to the rec- 
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ord of deeds and contracta pertaining to real estate, held that a pur- 
chaser who had paried with nothing, but had merely taken a convey- 
ance of real estate in payment of an old debt, vas net a bona fia* 
purchaser : 

"At common law there was no obligation to putupon record a conveyanco 
afïecting the title of land; but the duty of registration is now imposed upon 
the grantee, or the person to whoin, or for whose use, the conveyance or 
covenant is made, and, as in ail other cases where a duty is imposed, lie who 
neglects it should suffer the conséquences. Theobject of the requirement ia 
to compel an exhibit of title to facilitate transfers, but principally to guard 
purchasers against imposition; and hence, if the prior deed is not recorded, 
a subséquent buyer for good considération, without notice, will be protected. 
ïhis protection, always thrown around an innocent purchaser, and to whick 
our statute also expressly entitles him, is founded on the broadest equity. 
He receives it, not because the prior deed is invalid in itself, — the duty of 
recording itis notenforced byanysuch penalty, — but because justice will not 
suffer a person who oraits a plain duty to set upa claim against one wlio had 
been led by that omission to invest his money in what be supposed his vendor 
had a right tosell; but, to entitle him to such protection, he must haveparted 
with something of value, otlierwise he is not injured; and such is the spirit, 
if not the letter, of the statute, and such has been its uniform interprétation." 

.In the light of this décision, and of many more of the same pur- 
port by the fédéral and the state courts, I am of opinion that the 
provisions of section 2507 which protect hona Jide purchasers and 
creditors who deal with an apparent owner in possession of personal 
property, only apply to and protect a purchaser who pays a présent 
considération, or a créditer who trusts or gives crédit to such person 
while in possession. Neither Mr. Cox nor the bank paid any présent 
considération, nor gave Moad any crédit upon the faith of his being 
the owner of thèse cattle. On the contrary, there is much in the 
record to justify the conclusion that Mr. Cox knew that Moad was 
not the owner of thèse cattle. The fact that, after he had obtained 
from Moad the chattel mortgage of February 27th on thèse cattle, 
he did not put this mortgage upon record, is to my mind a very sug- 
gestive circumstance in support of the view that he relied whoUy upon 
the advantage or hold he had upon Moad by reason of Moad's having 
sold the steers covered by his former mortgages ; and the dealings be- 
tween Cox and Moad in regard to thèse cattle satisty me that Moad 
was governed by his fears of a proseoution, rather than by any sensé 
of obligation, 

I think, too, there can be no doubt that Plumb, to whom Moad de- 
livered the cattle as agent of Cox, knew that Moad was fraudulently 
and surreptitiously removing the cattle. It is true, he did not say it 
in 80 many words ; but there was that in his manner of testifying 
which would justify a jury in inferring much more from what he did 
not say than from what he said. He was on the watch for the cattle 
when Moad drove them into Breckinridge; bought 56 head of them 
without weighing, and in such haste as to be of itself a badge of f raud ; 
and his testimony, as to his uusorupulous practices in starving the 
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cattle for water, and then allowing them to drink heavily j'ust before 
they were to be weighed, stamps the character of the man. There 
can be no doubt of Moad's fraudulent knowledge and fraudulent par- 
ticipation in the transaction. He kept the cattle 19 days beyond the 
term of bis contract, pretending that he preferred to so keep them 
rather than to hâve them sold at the then current priée, and in the 
mean time resorted to expédients to get Tunnyhill, the plaintifif's em- 
ployé who was at the farm, to leave there; and finally, when he did 
leave, on the 18th, fora two-days absence at Kansas City, he made hot 
hastô to get the cattle shipped before Tunnyhill's return. He. knew 
he had na right to sell them, and the inference is conelusive from the 
drcumstances that he dared not move them while Tunnyhill was at 
the farm; and yet Moad was made the agent of Mr. Cox and the 
bank to ship the cattle for them. Acting through agents like Moad 
and Plumb, and having paid no présent considération, nor parted 
with a dollar or dollar's worth of value for thèse cattle, Mr. Cox can- 
not be deemed a honafide purchaser or créditer for value. 

I do not think the case cornes within, or is afïected by, the laws of 
Missouri in relation to recording chattel mortgages or eonditional 
titles to Personal property, as those statutes were only intended to 
protect those who deal in good faith with a person in possession of 
Buch property as the apparent owner. 

The issue is found for the plaintiiï. 



In re Bâtes. 
{District Court, S. D. Neu> Tork. April 30, 1886.) 

1. Bankbuptct — Vacatino Dischabgb — Knowledge op Facts — Pétition bt 

EXBCUTOBa. 

A discharge in bankruptcy not being voidable for causes previously Itnown 
to the créditer, no order to talce testimony should be made upon a pétition to 
vacate the discharge, unless the pétition shows afflrmatively reasonable cause 
to believe that the creditor was ignorant of the ground specifled when the 
discharge was granted. The knowledge referred to in the statute is the 
knowledge of the creditor, not of his executors 

2. Same— Spécifications Allowed. 

Spécifications in this case allowed as to matters alleged to hâve occurred 
within a few davs of the discharge; disallowed as respects other chargea 
pending a long time previous. 

Pétition to Annul- Discharge. 
T. C. Cronin, for creditors. 
W. B. Harison, for bankrupt. 

Brown, J. The bankrupt having obtaîned his discharge in this 
court by order granted on the twentieth of September, 1884, after 
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proeeedings h ad been pending nearly six years, the petîtioners, as 
execntors of Alonzo Flackj file a pétition, under section 5120 of the 
Eevised Statutes, to annul the discharge, setting forth varions spéci- 
fications as gfounds therefor. Flack was named in the hankrupt's 
Bchedule as a créditer, but he did net prove bis debt, and died in 
March, 1885, some six mônths after the bankrupt's discharge. The 
petitioners, having qualified as execntors, in their pétition sworn to 
on the twenty-second day of December, 1885, after setting forth the 
grounds for avoiding the discharge, state that "they had not.nor had 
the eaid Alonzo Flack, to the best knowledge and belief of your peti- 
tioners, any knowledge of the matters and facts stated in the pétition 
as the grounds of the application until after the discharge of the 
bankrupt was granted, to-wit, within a few days prior to the date 
hereof." 

Such a discharge cannot be vacated unless the court is satisfied 
that the créditer, or bis représentatives, had no knowledge of the ob- 
jections at the time the discharge was granted. No order of réf- 
érence should, therefore, be made, unless it appears upon the péti- 
tion that atleast therewas reasonable cause to believe that the créd- 
iter was ignorant of the grounds raised for avoiding the discharge. 
Itwould be unjust to initiate an expensive and harassing proceeding 
unless the pétition presented a reasonable prima facie case in re- 
spect to the creditor's ignorance as well as in other particulars. 

In this case the créditer did not prove his debt, and is now dead. 
ïhe fact that his représentatives had no knowledge of the grounds 
now raised is immaterial. The only question is whether the créditer 
had knowledge. The first two spécifications relate to matters hap- 
pening within a few days prier te the bankrupt's discharge; and there 
is a prima facie presumption, perhaps, that he was ignorant of those 
matters. No such presumption can be indulged in référence to the 
third, fourth, and fifth spécifications, whieh are the same as were 
pending before the register for several years prior to the discharge. 
The mère averment by his execntors that he had no knowledge, to 
the best of their belief, is not sufficient to put the bankrupt again upon 
trial in référence to those same matters se long pending. 

The petitioners may take an order of référence te the register to 
take and report the évidence upon the first two spécifications only. 
The other three are disallowed and strioken out. 
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United States v. Leathebbebby. 

(District Court, 8. D. Mississippi. May 38, 1886.) 

Pdbuc Laiîds — Protection op Timbbb — Boxing Tkbbs pob TuBPBurrnrH — 
Section 3461, Rev. St., Consteued. 

It is a violation of section 2461, Bev. St., to box and chip treea, growing on 
the public domain, for turpentine purposes. 

Motion to Exclude Evidence. 

J. B. Harris, U. S. Atty., for the United Statea. 

Luke Lea, for défendant. 

HiLL, J. It is admitted in this case that the trees were not severed 
or felled, and that the only cutting was what is known as boxing and 
chipping the trees, in order to extract the gum or sap, for turpentine 
or resin. The counsel for the défendant moves the court to exclude 
the évidence of the plaintiflf, as it does not make eut an offense 
against the law. I am, however, of the opinion that the motion 
must be overruled. The object and purpose of the statute (section 
2461) is to protect the public timber. This purpose would, in a 
great measure, be defeated should the view of defendant's counsel 
prevail. The language of the statute is, "eut, or procure to be eut, 
or aid or assist or be employed in cutting," etc., "with intent to ex- 
port, dispose of, use, or employ the same in any manner whatsoever 
other than for the use of the navy of the United States." Certainly 
cutting the timber in order to extract its gum and sap for one's pri- 
vate use is cutting it with intent to use and employ it in a manner 
other than for the navy of the United States. 

Motion overruled. 



In re Wolf and another. 
{District Court, W. D. Arhansas. May Term, 1888.) 

1, Cbiminai, Law— Wabrant for Removal— Trial, whbbb had. 

The judge of aUnited States court, when acting on an application for awar- 
rant for the removal of a person charged with crime, from one district to an- 
other for trial, is to exercise a sound judicial discrétion. He must look to the 
question of the jurisdiction of the court sitting where he is asked to remove 
the prisoner, to try the case. To détermine where the trial is to be had, he 
may look into the whole case to see that the court where the party is to be 
removed has jurisdiction over the place, the person, and the subject-matter. 

2. SaMB— WaNT op JURISDICTIOîr. 

There may be a want of subject-matter, either because there is no law mak- 
ing the act charged a crime, or because the act is not properly charged, or 
that the party charged has not donc the act. 
8. Samb— Indictmbnt. 

If the indictment contains allégations suflacient to show a crime has been 
committed by the party charged, it is the practice of the fédéral judges to 
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take the same as a prima fade showing that a crime has been committed by 
tlxe party charged, at the place alleged, and, if nothing else appears, to order 
a removal of the party charged- 

4 Same— Construction op Statutbs in Rbstbaint of Liberty. 

This is a law in restraint of liberty, and, like aU laws of this charapter, wMle 
the very substance of the law is not to be construed away, yet it is to bo 
strictly construed and strictly pursuod. 

6. CoTjBTS — Stjprbmb Court of District of Columbia. 

The suprême court of the District of Columbia has jurisdictionof an offense 
committed by one Indian upon another Indian. 

6. InDIANS— CbIMBS— JUBIBDICTION. 

The prohibition against the jurisdiction of the courts of the United States 
to try an Indian for an offense committed on another Indian applies only when 
the ofiEense is committed in ihe Indian country. When the Indian commits 
a crime outside the Indian country, (although that crime may be on another 
Indian,) he is, like any other person, amenable to the criminal laws of the 
place where the crime is committed. 

7. CoNSPiRAOT— Rev. 8t. § 5440. 

Conspiracy, as defined by section 5440, Rev. St., means an unlawful agree- 
ment to do some act which by some law of the United States has been made 
a crime. This is what is meant by agreeing to commit an offense against the 
United States. 

8. Same— Oppbnsb in Distbict op Columbia. 

The laws of Maryland in force on the twenty-seventh of February, 1801, are 
laws applicable to the District of Columbia in ail cases where they hâve not 
been changed by act of congress, or in ail cases where an act of congress does 
not apply to the subject-matter. 

6. False Pbetensbs— Cbimb in District of Columbia. 

False prêteuses is a crime in the District of Columbia, both by the law of 
Maryland applicable to the District, and by an express statute of the District. 

10. Conspieaoy— Offense against Laws of United States. 

Any conspiracy to obtain money by false pretenses in the District of Colum- 
bia is a conspiracy to commit an offense against the United States. 

The petitioners in this case were, on Aprii 9, 1886, at a term of 
the sapreme court for the District of Columbia, indicted, together with 
William A. Phillips, for violation of section 2105 of the Eevised 
Statutes ; that is, for making a contract with Indians in Tiolation of 
the law of the United States. Subsequently, on April 21, 1886, they, 
together with William A. Phillips, were indicted in said court for a 
conspiracy to commit an offense against the United States. Upon the 
first-named indictment a warrant was issued by Stephen Wheeler, 
a commissioner of the United States district and circuit court for the 
Western district of Arkansas, for the arrest of Wolf and Eoss, who 
■were in said district, that, as provided by section 1014 of the Eevised 
Statutes, they might, by the order of the judge of said court, be re- 
moved to the place of the sitting of the suprême court of the District 
of Columbia for trial. They were arrested on the warrant of the 
commissioner, and, while in the custody of the marshal of the United 
States for the distîict, they presented to the judge of the court a pé- 
tition for a writ of haheas corpus, praying for a disoharge from arrest 
because they are citizens of the Cherokee Nation; members of said 
tribe or nation of Indians by blood ; and that in and about the things 
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and matters set np in the indictment to hâve been done by them they 
were ofiScers of the Cherokee Nation, and in and about said matters 
they were acting in their officiai capacity under the laws of the Chero- 
kee Nation, and represented her in and about the transaction alleged 
against them in the indictment; that they are amenable only to the 
courts and laws of the Cherokee Nation ; that the suprême court of 
the District of Columbia, in which said indictment was found, and to 
which it is sought to remove them, bas no jurisdiction to try them 
for the alleged offense; that the aforesaid indictment charges no of- 
fense; that it is void for uncertainty, and otherwise insufficient to 
give the aforesaid court of the District of Columbia jurisdiction over 
the persons of the petitioners; that the said court bas no jurisdic- 
tion of the subject-matter, or of the persons of the petitioners. 
Wherefore they say they are unlawfully held and restrained of their 
liberty by the marshal, contrary to the constitution and laws of the 
United States. They pray they may be discharged. The govern- 
ment, by its attorney, moved for a warrant of removal of Wolf and 
Eoss to the District of Columbia, that they might be tried on the in- 
dictment. Subsequently the indictment for conspiracy was presented 
to the court. 

William H. H. Clayton, for petitioners. 

E. G. Boudinot, for the United States. 

Parker, J. The question in this proceeding is, should thèse par- 
ties, Wolf and Eoss, be removed to the District of Columbia' for trial 
on either one of thèse indictments ? If, under the law, they should, 
they are not entitled to be discharged on habeas corpus. If they should 
not be so removed, they are entitled to a discharge, either by habeas 
corpus or without it. 

Under the law of the United States, (section 1014, Eev. St.,) "where 
any offender is committed in any district other than that where the 
offense is to be tried, it shall be the duty of the judge of the district 
where such offender is imprisoned seasonabl;^ to issue, and of the 
marshal to exécute, a warrant for bis removal to the district where 
the trial is to be had." 

This court held in the case of U. S. v. Rogers, 23 Fed. Eep. 658, 
that the judge, in acting on an application for the removal of a party 
charged with crime, was performing a judicial function; and in the 
performance of such function he may look into the proceedings of the 
commissioner, or tbe court in which the indictment was found, for 
the pnrpose of enabling him to properly détermine questions pertain- 
ing to the removal, and grant or refuse the order accordingly. Under 
the section of the statute above referred to the judge is invested with 
plenary power to grant or refuse the warrant of removal, and he ia 
but exercising sound judicial discrétion when he looks into the ques- 
tion of jurisdiction, or into the whole case, so far as to enable him to 
détermine where tbe trial is to be had. If the indictment contains 
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allégations sufEcient to show a crime bas been committed by the'party 
chargea, it is the practice of the fédéral judges to take the same as 
a prima fade showing that a crime bas been committed at the place 
alleged by the party charged; and, if nothing else appears, to order 
a removal of the party charged. But I hâve no doubt the judge, in 
his Sound discrétion, may go into the whole case, if necessary, to 
enable him to détermine whether the party is to be removed from 
his home to a distant part of the country. This is a law in restraint 
of liberty, and, like ail laws of this character, while the very substance 
of the law is not to be construed away, yet it is to be strictly con- 
strued, and strictly pursued. The government asking a removal is 
required to fuUy comply with the law. 

The question, then, which présents itself to the judge is, where the 
case is to be tried, where a trial can be had. Before a trial can be 
had before any court of the United States, such court must hâve juris- 
diction over the place, the person, and the subject-matter. If there 
is an absence of subject-matter, the trial cannot be had. There may 
be an absence of subject-matter, either because there is no law de- 
claring the aet charged a crime ; or because, as charged, the act is 
not a crime ; or because the facts fail to show that the party sought 
to be removed committed the act charged. I shall confine myself to 
the indictment eharging a conspiracy, because if this shows a crime 
committed by persons over which, and at a place where, the suprême 
court of the District of Columbia bas jurisdiction, it would be my 
duty to order a removal of the petitioners to that court for trial. 

The indictment in this case allèges this crime was committed in 
the District of Columbia. There is no question of the jurisdiction 
of the court in which the indictment was found extending over the 
place where the crime is alleged to hâve been committed. 

Then, the next question is, does the suprême court of the District 
of Columbia hâve jurisdiction over the persons of petitioners? The 
petitioners, Wolf and Eoss, are shown to be Indians by blood, mem- 
bers of the Cherokee Nation or tribe of Indians because of their hav- 
ing the blood of the race. They réside in and are a part of the 
Cherokee Nation or tribe of Indians. This crime is one alleged to 
hâve been committed against the Cherokee Nation of Indians, which 
in law is an Indian tribe. This, then, is a case of a crime committed 
by one Indian against another Indian. It is claimed, this being true, 
the case is not within the jurisdiction of the suprême court of the 
District of Columbia; that said court has no jurisdiction over the 
persons of défendants. Section 2145, Rev. St., provides that, "ex- 
cept as to crimes the punishment of which is expressly provided for 
in this title, the gênerai laws of the United States as to the punish- 
ment of crimes committed in any place within the sole and exclusive 
jurisdiction of the United States, except the District of Columbia, 
shall extend to the Indian country." Section 2146, among other 
things, provides that the preceding section shall not be construed to 
V. 27F.no. 8— 89 
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extend to crimes committed by one Indian agaînst the person ox 
property of another Indian. * * *" 

The prohibition by this section of the law of the jurisdiction of a 
court of the United States over a crime committed by one Indian upon 
another is one which is personal to the Indian, only when the crime 
is committed in a certain section of the country, to-wit, the Indian 
country. It is a prohibition which is clearly local. When a crime 
is committed by an Indian, although such crime may be against the 
person or property of another Indian, if committed outside the Indian 
country, the Indian is like any other person as far as the criminal 
laws of the nation or the states are concerned. In a case where he 
bas committed a crime against such laws, he is by them a forensic 
citizen, subject to the jurisdiction of the courts which administer 
them. Our laws govern ail. They bind and proteet ail. They bind 
and proteet alike ail persons, — natives, foreigners, and those whose 
status to the United States may be one of alienage. They are . ail 
alike subject to the criminal laws of the country, and when they com- 
mit a crime against the laws of the nation, at a place over which the 
courts of the nation hâve jurisdiction, they are subject to trial in 
such courts. Mr. Kent, in 1 Kent, Comm. 36, says : "Strangers are 
equally bound with natives to obédience to the laws of the country 
during the time they sojourn in it, and they are equally amenable for 
infractions of the law. " 

To the above rule there are some exceptions : First, the case of a 
foreign sovereign and bis attendants; second, foreign embassadors, 
and their attendants. By the law of nations they are not subject to 
the laws of a country tbey may visit, or in which they may hâve a 
temporary domicile. Sections 124-134, Bish. Crim. Law. 

The other exception is one recognized as existing under the laws 
of the United States. It is that of an Indian committing a crime 
upon another Indian, in the Indian country. When an Indian is out- 
side of that country be is entitled to the full measure of protection 
afforded by the laws of the nation, and if he commits a crime outside 
of the Indian country, whether upon one of bis own race or another, 
he is amenable to the law of the place where the crime is committed. 
This proposition, to my mind, is established when stated. 

This, then, disposes of the proposition as to the jurisdiction of the 
court in which the indictment was found over the persons of petition- 
ers. 

The next question is, did said court hâve jurisdiction over the sub- 
ject-matter? This inyolves the query as to whether there is any 
subject-matter; that is, whether the act charged to bave been done 
by them is made a crime by the laws of the United States; then, 
whether such crime is properly charged. The crime charged to hâve 
been committed by the petitioners is conspiracy to commit a crime 
against the United States, which, by section 5440, Eev. St., is defined 
to be a crime. By the common law a conspiracy is an agteement be- 



IN EE WOLP. 611 

tween two or more persons to do some unlawful act, or to do a law- 
ful act in an unlawful manner. The agreement itself constitutes the 
offense, whether an act is done in furtherance of the object or not. 
Section 6440, Eev. St., is as foUows : 

"If two or more persons conspire, either to commit any offense against 
the United States, or to defraud the United States in any manner, or for any 
purpose, and one or more ot such persons do any act to effect the object of 
the conspiracy, ail the parties to such conspiracy shall be liable to a pen- 
alty. * * *" 

It is manifest that to constitute a criminal offense undâr this sec- 
tion the object of the conspiracy must be to commit some offense 
against the United States; that is, to do some act made a crime by 
the laws of the United States, or to defraud the United States ; and 
that something must be done by one or more of the conspirators to 
effect the object of the conspiracy. The définition of this offense 
would be "an agreement between two or more persons to do some act 
which, by the laws of the United States, is a crime, and the doingof 
some act, by one or more of those who had so agreed, in furtherance 
of or to effect the object of the agreement." To constitute a good in- 
dictment under this section, it must charge that the conspiracy was 
to do some act made a crime by the laws of the United States, and 
it must state with such reasonable certainty the acts intended to be 
effected or carried out by the agreement of the parties so that it can 
be seen the object of the conspiracy was a crime, against the United 
States. The conspiracy or agreement, and the doing of some act in 
furtherance of it, make up the offense. The object of it, however, is 
a requisite of the indictment. 

To my mihd, this indictment charges an agreement between Eoss, 
Wolf, and Phillips, and other parties unknown, to obtain from the 
Cherokee Nation, by false prêteuses, the sum of $22,500. It charges 
the unlawful agreement to cheat and defraud the Cherokee Nation of 
the sum of $22,500. It charges the means to be used by them in 
cheating and defrauding the Cherokee Nation. It charges they did 
an act in furtherance of the unlawful agreement, or to effect the ob- 
ject of the conspiracy, to-wit, the said Wolf and Ross received from 
Dennis W. Bushyhead, who was then chief of the Cherokee Nation, 
a large sum of money, to-wit, the sum of $22,387.50 in lawful money 
of the United States. The means set out in the indictment as being 
the method adopted by the unlawful agreement to consummate it, show 
the purpose to hâve been to commit the crime of obtaining money by 
false pretenses. Now, is this a crime against the United States, when 
committed in the District of Columbia ? 

Congress bas power, by virtue of article 1, § 8, of the constitution, 
to exercise exclusive législation over the District of Columbia. Con- 
gress, by the act of the twenty-first of February, 1871, which is now 
embodied in section 93 of the Eevised Statutes for the District of 
Columbia, has prbvided that "ail laws of the United States which are 



612 FEDERAL REPORTER. 

not locally inapplicable shall hâve the same force and effect withia 
the District as eisewhere in the United States." This statute makes 
section 5440, relating to the crime of conspiracy, applicable to the 
District of Columbia. Now, a conspiracy to do any act which has 
been declared a crime by any law of the United States, although such 
law may be applicable to the District of Columbia alone, would be a 
conspiracy to commit an offense against the United States, as viola- 
tions of the criminal laws relating to the District of Columbia are of- 
fenses against the United States. Such laws are as much laws of the 
United States as though their application was to the whole country. 
A conspiracy to commit any act which by any law of the United 
States is a crime is a conspiracy to commit an offense against the 
United States. 

Is there any law in the District of Columbia which makes it an 
offense to obtain money by false prêteuses ? By the act of congress 
of February 27, 1801, "the laws of the state of Maryland, as they 
now exist, shall be and continue in force in that part of the said dis- 
trict which was oeded by that state to the United States, and by 
them accepted." Section 92, Rev. St., relating to the District of Co- 
lumbia, provides "that the laws of the state of Maryland not incon- 
sistant with this title, as the same existed on the twenty-seventh of 
February, 1801, exeept as since modified or repealed by congress, or 
by authority thereof, or until so modified or repealed, continue in 
force within the District. " Thèse provisions of law carry the laws 
of Maryland as they existed February 27, 1801, to the District of 
Columbia, and make them as applicable to such District as though 
such laws had been expressly enactcd by congress. What is now 
called the crime of "false prêteuses" was not indictable at common 
law, unless the false prêteuse consisted of a false token which would 
impose on the public generally, — such as getting property by means 
of a worthless bank-bill, or cheating by means of false weights or 
measures, such as the gallon, the yard, or a false seal affixed to cloth 
in order to enhance the price. The cheating which was indictable 
at common law as a false pretense was one effected by some illégal 
and deceitful practice or token which affects, or may affect, the pub- 
lic. The English statute of 30 Geo. II. c. 24, passed in 1767, was 
the first time the English law took notice of thèse private frauds 
known by the name of "false prêteuses." This statute provided 
"that ail persons who knowingly and designedly, by false pretense 
or pretenses, shall obtain from any person or persons, money, goods, 
wares, or merchandise, with intent to cheat or defrand any person or 
persons of the same, shall be deemed offenders. * * *" This 
statute was held to hâve created s.n offense which did not exist be- 
fore. It was considered by the English courts to exteni *'o every 
case where a party had obtained money or property by falsely repre- 
senting himself to be in a situation in which he was not, or any occur- 
rence which has not happened, to which persons of ordinary caution 
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might give crédit. This English statute of Geo. IL, by the constitu- 
tion of Maryland, adopted in the year 1776, was carried to the state 
of Maryland, and made as much a part of the law as though her 
assembly had expressly enacted it; as by snch constitution "ail Bn- 
glish statntes then in force in England or Great Britain, which hâve 
been introduced, used and practiced by the courts of law or equity" 
of Maryland, were adopted as the law of Maryland. 1 Charters & 
Const. 829. This statute of Geo. II. was in force in 1776. It was 
introduced, used, and practiced in the state of Maryland. Itwas the 
law of Maryland on the subject of false pretenses on the twenty- 
seventh of February, 1801. By the act of congress of that date it 
was carried to the District of Columbia. For thèse reasons, I think 
it clear that getting money by false pretenses, when the act is done 
in the District of Columbia, is an offense against the United States. 
But it is hardly necessary to go to the law of Maryland to ascertain 
whether false pretenses is a crime, when the law of the United States, 
as applicable to the District of Columbia, in section 1162, Rev. St., 
relating to the District, provides that every person convicted of ob- 
taining by false pretenses any goods or chattels, money, bank-note, 
promissory note, or any other instrument in writing, for the pay- 
ment of money or other valuable thing, etc., "shall be punished," 
etc. There may be some question as to where we are to look for a 
définition of the crime prescribed by this act. But there can be no 
question as to where we can find a définition of the crime under the 
English statute, carried to the District of Columbia by a rather cir- 
cuitous, yet effective, process. We ûnd it in the interprétation of ' 
the same by the English courts. 

To constitute the offense of false pretenses it must appear (1) 
that there was an intent to defraud; [2) that an actual fraud was 
committed; (3) that the false pretense was made for the purpose 
of perpetrating the fraud ; (4) that it was accomplished by thèse 
means. This is the crime against the United States which the peti- 
tioners are charged with eonspiring to commit. While they are not 
charged with committing this crime, but only eonspiring to commit 
it, the indictment must set out enough to enable us to see that the 
act they hâve conspired to commit is a crime against the United 
States. I think the- indictment does this. It sets out the fraudu- 
lent agreement; the fraudulent design; the false and fraudulent 
means which were to be resorted to that the fraudulent end might be 
accomplished; and the doing of an overt act in furtherance of the 
unlawful design, 

The indictment, in my judgment, under the law, is sufficient to 
show jurisdiction of place and person, the existence of, and jurisdic- 
tion over, the subject-matter by the suprême court of the District of 
Columbia. It is clairaed in argument that the allégation of falsity, 
as set out in the indictment in regard to the statements made by Eoss, 
Wolf, and Phillips to the Cherokee Nation, — that the appropriation of 
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|300,000 to saîd nation, by the act of oongress, of the third of 
March, 1883, was made as an additional payment to it for lands 
which it had already sold to the Pawnees, Ponças, Nez Perces, Otoes, 
and Missouries, and Osages, — is net true; as a matter of fact, such 
appropriation was made as an additional payment upon lands so 
sold, and if such représentations were made by Eoss, Wolf, and 
Phillips, instead of their being false, they were true. Whether thèse 
représentations, if made, were true or false, is hardly material, as 
there are several other means set out in the indictment by which the 
conspiracy was to be aecomplished, any one of which would be suf- 
ficient to indicate the method of consummating the purpose of the 
conspiracy, ail of which means are alleged to be false and fraudulent. 
I am of the opinion that the position of petitioners' counsel on this 
question is correct. The Cherokee Nation agreed with the United 
States, by the sixteenth article of the treaty of 1866, that the United 
States might settle friendly Indians on its lands west of ninety-sixth 
degree. It f urther agreed that it would seil to such friendly Indians as 
the United States might settle on their lands such amount of land as 
was neeessary to give each member of said tribe so settled 160 acres; 
said lands thus disposed of to be paid for to the Cherokee Nation at 
such priée as may be agreed on between the said parties in interest, 
subject to the approval of the président; and if they should not 
agrée, then the priée to be fixed by the président; the Cherokee Na- 
tion to retain the right of possession of, and jurisdiction over, ail of 
said country west of ninety-sixth degree of longitude until thus sold 
and occupied, after which their jurisdiction and right of possession to 
terminate forever. This provision of the treaty is clearly an agree- 
ment to sell to friendly Indians, who the Cherokees agrée with the 
United States may be settled on the land. The Cherokees hâve sold 
portions of their land to the Pawnees, Ponças, Nez Perces, Otoes, 
and Missouries, and Osages. An agreement was entered into to sell 
to the Cheyennes and Arrapahoes which was never consummated, as 
they never went on the land and occupied the same. They bave no 
just claim to it, and it still belongs to the Cherokees. The Cherokees 
havô never parted with any other of their lands west of the ninety- 
sixth degree. 

It could hardly be presumed that the government was paying for 
lands in advance of a sale, or even an agreement to sell. The Cher- 
okees agreed to sell to friendly Indians, the same to be their property 
only when sold to them and occupied by them. But it is said that 
ail the lands of the Cherokees west of ninety-sixth degree, not sold to 
friendly Indians, were appraised by the président under the act of 
congress of May 29, 1872. It is true that section 5 of that act pro- 
vided : 

The "président and secretary of the interior are hereby authorized to make 
an appraisement of the Cherokee lands lying west of the ninety-sixth degree 
of west longitude, and west of the lands of the Osage Indians, in the Indiaii 
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terrltory, and south of the southern Une of the state of Kansas, ceded to the 
United States by the Clierokee Indians undertheir treaty of July 19, 1866, for 
the settlement of friendly Indians, and report tlie same tocongress." 

Now, they by the treaty of 1866, ceded no lands to the United States 
west of the ninety-sixth degree. They only oonsented the United 
States might settle friendly Indians ou the land west of the ninety- 
sixth degree, and agreed to cède, not to the United States, but to the 
friendly Indians when they went on the land. Under this law the 
président had no right to appraise any land except what had been 
sold to the friendly Indians by the Cherokees. The appraisement by 
him of any other lands took away no rights from the Cherokees, and 
gave none to the United States. From the proof befqre me, the 
Cherokees never understood this payment to them of $300,000 to be 
a payment on their unsold and unocoupied lands ; but they always 
claimed the priée proposed to be paid to them for the occupied lands 
was inadéquate, — less than in justice and equity they were worth ; 
and through their agents, from the time of the sale of the same, they 
■were pressing their daim for the payment of their true value. 

The executive department of the government did not understand 
this $300,000 payment to be a payment on other than the lands al- 
ready sold and occupied, as evidenced by the letter of the Hon. H. M. 
Teller, secretary of the interior, of January 31, 1883, in which he 
says: 

"In ray opinion the appropriation of $300,000 proposed by the araendraent 
is not an unreasonable one, as the sums already paid to the Cherokee Nation, 
with this proposed appropriation added, are not believed to be in excess of the 
value of the land upon which friendly Indians hâve already been located." 

This court held in U. S. v. Rogers, 23 Fed. Eep. 659, that the 
Cherokee Indians hold what is calied the "Cherokee Outlet" by sub- 
stantially the same kind of title it holds its other lands. The title 
to ail its lands was obtained by grant from the United States. This 
title is a base, qualified, or determinable fee, without the right of re- 
version, but only the possibility of reversion in the United States. 
This, in effect, puts ail the estate in the Cherokee Nation. U. S. v. 
Beese, 6 Dill, 405, This principle puts the title fully and completely 
in the Cherokee Nation, and, until it agrées to part with the same, it 
cannot be taken from it. It has not yet agreed to part with thèse 
lands except for a spécifie purpose. It does seem to me there need 
be but littie trouble on the question of the title of the Cherokees to 
their lands, if we but look at this title, and understand its true nat- 
ure, and are prompted by a sensé of duty to do equal and exact jus- 
tice to the Indians, and to give them that full measure of justice 
which by law and good conscience belongs to them. 

Thèse petitioners will be required to give bond in the sum of $2,000 
for their appearance before the suprême court of the District of Co- 
lumbia for trial, or, in case of failure to give such bond, the warrant 
of removal will be issued to be executed by the marshai. 
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Eellt r. United States.* 
(Oireuit Court, D. Maine. July 7, 1883.) 

1. Chiminai, Law — Amendment of Recoud. 

The circuit court may amend its record, in a criminal cause, af ter remfBsIo» 
to the district court, under Rev. St. § 1037. 

2. SaMB — FORMEB Jjîopahdy. 

The discharge of a jury who hâve disagreed, constitutes no bar to a further 
prosecution. 
8. Evidence— Médical Expert. 

It is not necessary to show expérience in spécial cases in order to qualify a 
surgeon to testify as an expert. 
4. Samb — Dting Déclaration, wnEK Admissible. 

It is essential to the admissibility of a dying déclaration that ît was made 
under a sensé of impending death, and this preliminary fact must be proved 
by the party offering the déclaration in évidence.* 
6. Courts — Jurisdiction. 

OfEenses committed upon lands purchased by the United States for the érec- 
tion of forts, with the consenr of the législature of a state, and of which ju- 
risdiction haa been ceded to the United States, are within the jurisdiction of 
the fédéral courts. 

Indictment for Manslaughter. 

Dennis Kelly, orderly sergeant, in charge of Fort Popham, was 
indicted for manslaughter within said fort. He was put upon trial 
before the circuit court, September term, 1884; the circuit and dis- 
trict judges presiding. Tbe jury reported, through their foreman, 
that they were and would be unable to agrée, and therenpon, by or- 
der of the court, were discharged from further considération of the 
case. The indictment was certified to the district court for the De- 
eember term foUowing. The record in the circuit court had not 
been extended, and the order 6î court discharging the jury, by inad- 
vertence, had not been minuted upon the docket. In the district court 
the grand jury presented a new indictment, and a nolle prosequi was 
entered on the indictment which had been certified from the circuit 
court. To the new indictment Kelly's counsel began to read a plea 
of former jeopardy ; and, while reciting the record of the circuit court 
as it rested in docket entries, the judge suspended the reading, passed 
into the circuit court, which was then standing open, directed the cor- 
rection of the record to show the fact as to the discharge of the jury, 
and ordered a corresponding correction of the certificate to the district 
court. Proceedings were then resumed in the district court. A new 
plea of former jeopardy was presented, reciting the amended record 
of the circuit court, which was overruled; and, the défendant stand- 
ing mute, a plea of not guilty was ordered to be entered. Upon the 
trial other points arose which sufficiently appear in the opinion. 
After a verdict of guilty and sentence, a writ of error and superte- 
deas of sentence were allowed by the circuit judge. 

> Reported by A. H. Davis, Clerk U. S. Circuit Court, D. Maine. 
'See note at end of case. 
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H. D. Hadlock, for plaintiff in error. 

W. F. Luiit, Dist. Atty., for the United States. 

CoLT, J. In this case a writ of error was allowed from the judg- 
ment of the district court, under the act of March 3, 1879. 20 St. 
354. The errors assigned are numerous. We will only consider 
those -which seem to us important. 

The second, third, and fourth assignments of errors raise the ques- 
tion of former jeopardy. Kelly was first tried in the circuit court at 
the September term, 1884, on an indictment for manslaughter. The 
jury failed to agrée, and therefore the case was certified to the dis- 
trict court under section 1037, Eev. St. The order of remission set 
oùt that the jury were unable to agrée, but did not state that they were 
thereupon discharged by the court. After the case had been remitted 
to the district court, the district judge, while sitting in circuit court, 
ordered the clerk of the circuit court to correct the record so as to 
conform to the fact, by inserting, after the words "unable to agrée," 
"and were, by order of court, discharged from further considération 
of this case." The plaintiff in error contends that his plea of former 
jeopardy should hâve been sustained, on the ground that the court 
had no right to correct the record in the manner stated; and that 
without such correction the plea of former jeopardy would be good; 
because, as the record then stood, it did not appear that the jury had 
been discharged. The district judge sat at the trial of the case in the 
circuit court. The fact was one within his knowledge, and the knowl- 
edge of ail présent. The omission was a mère clérical one. Under 
the circumstances we can discover no error in the order to correct the 
record in accordance with the fact. The power of a court to amend 
its bwn record nunc pro tune bas long been recognized, and is well 
established. Gilmer v. Grand liapids, 16 Fed. Rep. 708; Jones v. 
Lewis, 8 Ired. 70. 

The second plea of former jeopardy, raised by the fifth assignment 
of error, présents a more serions question. To the indictment found 
in the circuit court a nolle prosequi was entered in the district court, 
and a new indictment found in the district court, upon which Kelly 
was tried and convicted. Under thèse circumstances, does the trial 
and discharge of the jury, without the consent of the prisoner, in the 
circuit court, constitute a former jeopardy, and so bar further, pro- 
ceedings in the district court upon a new indictment? This précise 
point, we believe, bas not arisen before. It is well settled, however; 
in the fédéral courts and in most of the state courts that the dis- 
charge of the jury by the court, where they are unable to agrée, with- 
out the consent of the accused, is no bar to any future trial for the 
same offense. Bish. Crim. Law, § 1033; U. S. v. Ferez, 9 Wheat. 
579. Hère the jeopardy is considered apparent, not real, and the 
case falls within the class which is tbus deâned by Bisbop in section 
1030: 
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"But there are other defects, equally fatal, — defects inhérent in tlie case, 
though not properly of record, — defects existing in the nature of things, and 
therefore certain, yet unknown, or even of a nature not to be known, until 
the évolutions of events bring them to light. And if one of tliese otlier de- 
fects ia found totiave lainhidden in tiie cause vvJien it bas opened tothe jury, 
the proceeding, however far it forraally progresses, will not bar future pro- 
ceedings, because it produces in law no jeopardy to the défendant." 

The suprenae court in U. S. v. Ferez, in deciding the question 
whether the discharge of the jury by the court is a bar to a future 
trial, say: 

" After weighing the question with due délibération, we are of the opinion 
that such a dtscharge constitutes no bar to future proceedings, and gives no 
rights of exemption to the prisoner from being again put upon trial." 

If a trial, followed by a discharge of the jury, does not constitute 
a légal jeopardy so as to bar further proceedings, then it is difficult 
to see how there was any jeopardy in this case by reason of the pro- 
ceedings in the circuit court under the first indictment. The coun- 
ael for the plaintifif in error bas filed a very learned and elaborate 
brief on the subject of what constitutes jeopardy ; but, in our opin- 
ion, the question narrows itself down to this : whether a former trial 
and discharge of the jury can be pleaded as a former jeopardy; and 
if it cannot, then the plaintiff in error in this case cannot set up this 
bar, and it follows that, as no former jeopardy exists, the prosecu- 
tion had a right to enter a noUe prosequi on the first indictment, and 
bring another, just the same as if no trial had taken place. The 
légal necessity for discharging the jury is largely in the discrétion of 
the court. We think it sufficient if the record, as in this case, shows 
that the jury, being unable to agrée, were by order of the court dis- 
eharged, without setting out specifioally the circumstances upon which 
the order of discharge was based. 

The objection is raised to the admissibility of the expert testimony 
of Dr. Edwin M. Fuller in the sixth, seventh, eighth, and ninth asr 
signments of errors. Dr. Fuller testifies that he was a physician and 
surgeon, a graduate of Bowdoin Médical Collège in 1873, and that 
since graduation he had been in practice at Bath, Maine. We think 
Dr. Fuller, by reason of his gênerai professional studies and expé- 
rience, was a qualified expert, without showing any spécial study or 
expérience on his part of gunshot wounds. Whart. Crim. Law, § 48. 
Experts in science are permitted to give conclusions drawn as scien- 
tific 'results from any particular data, and the questions put to Dr. 
Fuller relative to the élévation in which the pistol must hâve been 
held in order to inflict the wound seem to corne clearly within this 
rule. Whart. Crim. Law, § 821g; Coin. v. Lenox, 3 Brewst. 249. 

The assignments of errors from the tenth to the eighteenth, inclu- 
sive, relate to the question of the admissibility of the dying déclara- 
tion of Smith. It is essential to the admissibility of a dying depla- 
fation that it was made under a sensé of impending death, and this 
preliminary fact must be proved by the party offering the déclara- 
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tîon in évidence. The évidence npon which the paper was admitted 
waa this: The deceased stated, at or about the time the statement 
was taken down in writing: "It is of no use, I am almost gone;" or, 
"Oh, dear! hâve I got to talk? I am almost gone." Dr. Furgerson 
testified that the morning Smith was shot, and when he was lying 
on the véranda of Mrs. Haley's house, he said to Mr. Perkins: "I 
think he cannot live;" and that, in saying those words, Smith opened 
his eyes and looked up at him, evidently understanding what was 
said. The faot that Dr. Furgerson's testimony was given in rebuttal 
cannot be material, assnming the objection on thatground to bewell 
taken, which is by no means clear, in view of the rule that the order 
in which the évidence is introduced is largely within the discrétion 
of the court, and that no exception lies on that ground. Com. v. 
Brown, 130 Mass. 279. It seems to us that the évidence brings the 
statement of Smith within the rule as to dying déclarations, and that 
it was properly admissible as such. 

The respondent's motion to dismiss on the ground that the govern- 
ment had failed to show that the shooting occurred upon land owned 
by the United States, over which jurisdiction had been ceded by the 
state of Maine, was denied by the court, and this forms the subject- 
matter of the twenty-third assignment of error. It is admitted by 
counsel that Fort Popham, where the shooting took place, stands 
upon land embraced in the deed frôm Joshua Shaw to the United 
States, dated June 21, 1808, and it is clear that the Shaw deed, and 
the deed from Clark to the United Siates, dated June l, 1863, include 
ail the land covered by the fort. The only question is whether the 
consent of the législature of the state of Maine has ever been ob- 
tained. 

By the act of the législature of Maine of April 17, 1857, jurisdic- 
tion was ceded to the United States "over any tract or tracts of 
land at or near the entrance to Kennebec river, Maine, that may be 
acquired by the United States for the purpose of carrying out an act 
of congress of March 3, 1857, providing for the 'érection of fortifi- 
cations at the mouth of the Kennebec river, Maine,' by building and 
maintaining thereon forts, magazines, arsenals, dock-yards, and other 
structures, with their appendages, and over ail the contiguous shores, 
flats, and waters within four hundred yards from low-water mark; 
and ail right, title, and claim which this state may hâve to or in the 
said * * * tract or tracts at or near the entrance to Kennebec 
river, are hereby granted to the United States." 

By the act of the ninth January, 1862, it was enacted by the légis- 
lature of Maine "that the United States may hold forever, for the 
érection and maintaining of a fort thereupon, certain territbry situ- 
ated at HunneweU's point, at the mouth of the Kennebec river in the 
town of Phipsburg within the county of Sagadahoc, included within 
the following bonndaries, * * * and containing five and a quar- 
ter acres, with ail the buildings, structures, and improvements of ev- 
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ery kind sitnated thereon, reserving sucb jurisdiction as the state 
bas in other places within same, ceded to or held by the United States 
for similar purposes." 

On February 18, 1871, the législature of Maine passed the foUow- 
ing act : 

"Section 1. That the consent of the législature of the state of Maine be, 
and the same is hereby, given to the purchase by the governraent of the 
United States, or under the authority of the same, of anj tract, pièce, or par- 
ce! of land, from any individua] or individuals, bodies politic or corporate, 
within the boundariesorlimitsof the state, for the purposeoferecting thereon 
light-houses, and other needful public buildings whatever," etc. 

In view of the foregoing acts, we can corne to no other conclu- 
sion than that the législature of the state of Maine intended to 
give its consent to the purchase by the government of the United 
States of the land on whieh Fort Popham is situated. The suprême 
court of Maine declined to take jurisdiction in this case. The court 
held that Fort Popham is a United States fort, and that the purchase 
was made by consent of the législature of the state. State v, Kelly, 
76 Me. 331. By the twenty-seventh assignment of errors, it is charged 
that the court erred in overruling the respondent's motion in ar- 
rest of judgment. The first objection urged under the motion in ar- 
rest is that the indictment does not state that the land on which the 
fort stands was purchased by the consent of the législature of the 
state of Maine. The first count in the indictment allèges as follows : 

"ïhesite of which said fort was purchased by the said United States, and 
then and there held by and in tlie jJbssession of tlie said United States for 
the érection of a fort, with the consent of the législature of the state of Maine, 
in which said state said fort is situated, and which said fort was, at the last 
mentioned day, then and there a place under the sole and exclusive jurisdic- 
tion of the said United States, and within the jurisdiction of this court." 

We think this averment of jurisdiction clearly suflScient. The lan- 
guage bears out the construction that the purchase, holding, and pos- 
session were ail for the érection of a fort, and ail with the consent of 
the législature of Maine. It is unnecessary to consider in détail this 
averment in the two other counts. We think, however, the alléga- 
tion in thèse counts is sufScient under the statute defining the offense 
charged. In U. S. v. Gilbert, 2 Sum. 19, 87, Story, J., says : 

"If the offense is so laid in the Indictment as to bring the case within the 
language of the statute in point of jurisdiction and certainty of description, 
that is ail which can properly be required in our country." 

I bave carefully esamin^d the numerous questions raised upon the 
record by the learued counsel for the plaintifï in error, and bave con- 
sidered the more important ones, and the conclusion reached is that 
there is no error in the proceedings in the district court. 

The judgment of the district court is affirmed; the respondent to 
stand at the bar of this court *for sentence. 
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NOTE. 

Dyîng déclarations, to be admissible in évidence, mnst be made, not merely in arfîcuto 
mortis, but tinder the sensé of impending deatli, without expectation or hope of recov- 
ery. People t. Abbott, (Cal.) 4 Pac. Rep. 769. See State v. Cantieny, (Minn.) 24 N. W. 
Kep. 458. 

ijying déclarations, made under a beliefof imminent death, and without hope of re- 
covèry, are admissible in évidence, although others thought at the time that déclarant 
woulâ not die, and even though death may not hâve foUowed for some time. People 
V. Simpson, (Mich.) 12 N. W. Rep. 662. 

The party signing or making dying déclarations must hâve been in suoh a state of 
mind at the time as to bave had a clear understanding of the contents of the document 
he is said to hâve signed, or of the déclaration he is said to hâve made. Binfield v. 
State, (Neb.) lô N. W. Rep. 607. 

A dying déclaration is admissible in évidence, although not signed by the déclarant, 
and although it was not given in voluntary expressions, but by assenting words to Ipad- 
ing questions, provided the déclarant vfas on the point of death, and Itnew that hewas, 
and was too wealc for the mechanical exertion of signing bis name. People v. Calla- 
ghan, (Utah,) 6 Pac. Rep. 49. 

ïhe dying déclarations must be as to facta, and not merely expressions of opinions; 
and their credibility is for the jury, and is to be deterraintd from considérations in con- 
nection with ail thesurrounding circumstances. State v. Clemons, (lowa,)l N. W. Rep. 
546. 

It was said in People v. Wasson, (Cal.) 4 Pac. Rep. 555, that the expression of the 
opinion by the déclarant that the défendant was the man wlio shot him, was not ad- 
missible. 

In People v. Abbott, (Cal.) 4 Pac. Rep. 769, the défendant was taken to tbe bedside of 
a wounded man, and the latter declared tliat he was the man who had wounded him 
with a knife, and the court admitted this déclaration. 

In People v. Simpson, (Mich.) 12 N. W. Rep. 662, two wonien were walking together, 
and one of ttiem was fatally shot, and iminediately after the shot was flred the injured 
woman exclaimed : " My God, Simpson, you bave shot nie 1 " and the court held it to 
be admissible in évidence. 

The competency of dying déclarations is restricted to those cases in whicb the death 
13 the subject of the charge. Railing v. Com., (Pa.) 1 Atl. Rep. 314. 

An offer in évidence of dying déclarations should be preceded by évidence that they 
were actually made in expectation of impending death; and this may beshottn bythe 
nature of the iniury ; by what the injured person said, or what pliysicians or attend- 
ants said in his hearing; by the évident state of bis mind, etc. It ia not essenlial that 
the injured person should bave said that they were made in the expectation of death, 
or that any person should hâve said in his présence, that death must speedily foUow. 
People V. Simpson, (Mich.) 12 N. W. Rep. 662. 

I" order to make dying déclarations admissible in évidence, it is not necessary that 
the déclarant state everything constituting the res gesise of tlie subject of his statement, 
ont only that his statement of any niven fact be a fnll expression of ail that he in- 
tended to say as conveying his meàning as to such faot. State v. Pattersoii, 45 Vt. 308. 

In Brovra v. Com., 73 Pa. St. 321, where a man, bearing marks of violence, was found 
dead about 300 yards from his bouse, and his wife was found in the house, (which had 
the appearance of having been robbed,) with wounds of which ahe subsequently died, 
the court held that the dying déclarations of the wife were not admissible in the trial 
of a prisoner for the murder of the husband. 

A man waa wounded in a fight with the défendant, aiid on the same dav, while ex- 
pectmg to die, made certain statements in relation to the fight. He lived 10 days longer, 
and his physicians expressed the hope to him that he would recover, and he said, "I 
hope 80 too ;" but at last died of the wounds. It was held by the court that évidence of 
lus statements was admissible on trial of défendant for murder. Swisher v. Com., 26 
Grat. 963. 

Dying déclarations are admissible in évidence if the déclarant had given up ail hope 
of life, although he did not state that he was expecting to die immediately, and although 
the same matter had been testitied to by the déclarant on a preliminary examination of 
the accused, and that testimony had been properly given in évidence. State v. Wilson, 
24 Kan. 189. 

Dying déclarations are not admissible in évidence if the déclarant had the slightest 
hope of recovery, although he dies within an hour afterwards. People v. Hodgdon, 55 

The admissibility of dying declaration>i as évidence is a blended question of law and 
offact. They are not incompétent becauoa made in answer to questions by the wife 
and the physician of the deceased. State v. Trivas, 32 La. Ann. 1086. 

Dymç déclarations are admissible in evid nce on a trial for murder, when made in 
vltw of impending death and after abandonment of ail hope of recovery. as to the facts 
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»nd circumstances consHtuting the res gâtas of the homicide, but not as to matters oc- 
ourring anterior to and not immediately conneoted with it. State v. Draper, 65 Mo. 335. 

Dying déclarations, not part of the res gestse, are not compétent in ezculpation of tlie 
accused. Moeck v. People, 100 111. 242. 

In Boyle v. State, (Ind.) 6 N. B. Rep. 203, the dylng déclaration of the deceased was 
taken in the form of questions and answers ; and he was aaked, " What reason, if any, 
had the man forshooting you7"to which he answered: "Notanythat I know of. 
He said he woiild shoot m y damned heart out." Held to be admissible, and not the 
expression of an incompétent opinion. 



Jencks v. Langdon Mills and others. 

(Circuit Court, D. New Rampshvre. May 23, 1886.) 

Patents fob Inventions— Infringement — Spécial Licbnsb — Inventor in Li- 

CBNSBKS' EmPLOYMENT. 

The plaintiff was in the employment of the défendants; and, in experi- 
menting upon his inventions, of which he had several, he took the time 
which belonged to the défendants, used their tools, workmen, and materials, 
and tested the inventions in the machinery which was run by them. He was 
given to understand in regard to inventions he brought out prior to the one 
in question that the défendants claimed the right to use his inventions be- 
cause he was in their employ. About the time of patenting the invention in 
question he received a sum of |350 a year in addition to his salary from the 
défendants, and he now claimed that this sum was given as a royalty for the 
use of his patent for spindle bolsters; but it appeared from the évidence that 
he had made, about this time, a complaint of being unfairly treated, and his 
receipts showed that the $250 had been received by him as an increase of 
salary. There was also évidence that he was anxious for the défendants to 
adopt his first invention, as it would be an advantage to him in introducing 
it elsewhere, and agreed to allow them to use it free, and that this agreement 
was extended to his other subséquent inventions, including the one in ques- 
tion. Ueld, in an action for infringement, that the défendants had shown a 
spécial license for the use of the patented spindle bolsteiand other improve- 
ments, put into their mills while in their employ. 

In Equity. 

Wood é Clark, for complainant. 

Livermore é Fisk, for défendants. 

CoLT, J. This bill in equity is brought for infringement of letters 
patent No. 168,644, granted the complainant for improvement in 
spindle bolsters. The suit is between citizens of New Hampshire, 
and the first question to be determined is whether there is a subsist- 
ing license between the plaintiff and the défendant corporation cov- 
ering the patented bolsters in controversy. 

The plaintiff was in the employ of the défendant corporation a» 
overseer or superintendent from 1861 to 1877. During this time he 
made several improvements in the machinery used in the mills. His 
patented adjustable rings were put into the mills in 1866 and 1870, 
and his patented traveler cleaner in 1868 and 1870. The patented 
bolster upon which suit is now brought was put in between 1875 and 
1877. The date of the patent is October 11, 1875. The défendants 
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conteud that Jencks agreed to give the company the free nse of his 
inventions as an advantage to him in introducing them elsewhere; 
that he was to make no charge for royalty, and that no royalty "was 
ever paid; that he took the time which belonged to the company to 
devise and experiment with his improvements; used the tools, work? 
men, and materials of the company in making the improvements; 
and tested them in the machinery which was run by the company. 
As to the two earlier inventions, the plaintiff testifies, in substance, 
that he was given to understand by Mr. Killey, the agent of the de- 
fendant company, that they had a right to the free use of his inven- 
tions because he was in their employ; and that he allowed the cor- 
poration to use them because he believed this. He further testifies 
that in August, 1874, he learned that the company had no right to 
use his inventions because he was in their employ ; and that he then 
told Mr. Killey he had applied for a patent on the bolsters, and 
should expect the company to pay for them, if the patent was al- 
lowed. After the allowance of the patent he says he had an inter- 
view with Mr. Killey, in which he stated that the company had de- 
ceived him about the first two patents, and demanding pay for the 
use of his inventions, which resulted in the company giving him 
$250 a year for the use of his inventions from the spring ot 1876 
until about the time he left the employment of the company, in 
December, 1877. He does not remember that any référence was 
made as to how long the $250 a year was to continue, but he thought 
it was to continue so long as the company used his improvements. 

Mr. Killey admits that he told Jencks that the company claimed 
the right to the free use of his inventions because he was in their em- 
ploy. He further says that Jencks was very anxious that the com- 
pany should adopt his adjustable ring, as it would be an advantage 
to him in introducing his improvements. For this reason, he agreed 
that the company should pay nothing for the improvement, and that 
this agreement extended to ail improvements, and therefore covered 
the bolster patent now in controversy. As to the $250 a year paid 
to the plaintiiï for about a year and a half, Mr. Killey and Mr. Amory, 
the treasurer of the company, both testify that it was paid as ad- 
ditional salary upon the complaint of Mr. Jencks that the company 
was not treating him fairly. This position is confirmed by the form 
of receipt taken from the plaintiff, wherein it appearsthat the money 
was paid as additional salary. Again, in a letter from the treasurer 
to Killey in October, 1877, he notifies him that the business of the 
company will not warrant the payment to Jencks after that month of 
his extra salary. 

The great weight of évidence is in favor of the position taken by 
the défendants that the $250 was not paid as a royalty for the use 
of the inventions, but was given to the plaintiff as additional salary 
because of his services to the company. That Jencks was willing 
and désirons that the company should bave the free use of his in- 
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ventions as an advertisement is supported by the testimony of other 
witnesses, who had conversations with him. It is also in évidence 
that the tools and materials used in making the improvements were 
furnished by the défendant company. ^Upon the proof before us, we 
think the défendants hâve shown a spécial license to the free nse of 
the patented bolsters and other improvements put into their mills by 
the plaintiff while in their employ. The courts hâve held, in cases 
where the facts were less favorable, as it seems to us, to the défend- 
ants, tban in the présent case, that a license from the patentée vyas 
to be presumed. McClurg v. Kingslan'd, 1 How. 202; Barry v. Crâne, 
22 Ped. Eep. 396; Wilkens v. Spafford, 3 Ban. & A. 274; Magoun v. 
New England Glass Co., Id. 114. 

We do not think the évidence supports the position taken by the 
plaintiff that if there was any license to use the patented bolsters it 
was ou condition of the payment of $250 a year so long as the de- 
fendant corporation used them, or during the life of the patent. We 
are relieved, therefore, from deciding the question whether, if such 
was the fact, the défendant corporation might not now be sued as an 
infringer on the ground that it had repudiated the license by its fail- 
ure to pay the royalty for a number of years. It also becomes nn- 
necessary to décide whether such a paroi contraet as the plaintiff 
has sought to make ont would not be void under the New Hampsbire 
statute of frauds. It is clear that the statute has no application to 
the license which we find upon the évidence exists between the parties. 

This suit being between citizens of the same state, and there ap- 
pearing to be a subsisting license between the parties, the court has 
no jurisdiction, and the bill must be dismissed. HarteU v. Tilghman, 
99 U. S. 547. 

Bill dismissed. 
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Ervin and otbers v, Obegon Et. & Nav. Co. and another. 
(Gvreuit Court, 8. D. Nete York. May 27, 1886.) 

1. CoKPOUATioii — SïOCKHOLDERS — Relation of Majobitt and Minoritt — 

Trust. 

When a number of stockholders combine to constitute tbemselves a m»- 
jority, in order to control the corporation as they see fit, they become, for ail 
practical purposes, the corporation itself , and assume the trust relation of the 
corporation towards its stockholders; and, if they seek to make profit out of 
it at the expense of those whose rights are the same as their own, they are 
unfaithful to the relation they hâve assumed, and are guilty, at least, of con- 
Btructive fraud. 
t. Same — Sale— Dissolution. 

Although the minority of the stockholders cannot complain because the 
majority hâve dissolved the corporation, and sold its property, they may 
justly complain where the majority, while occupying a flduciary relation 
towards the minority, bave exercisod their powers m a way to buy the prop- 
erty for themselves, and exclude the minority from a f air participation in the 
fruits of the sale. 
8. Bame— FoLLOWiNG Trust Pund. 

Under the rule of equity which entitles those whose property bas been mis- 
applied by an agent or fiduciary to f oUow it into any form in which it has been 
converted, and impress it with a trust whenever its identity ca i be traced, 
or, at their élection, to recover the value of the property in any form into 
which it has been transmuted, where the majority of the stockholders merge 
the business and property of the corporation with other business and prop- 
erties belonging to themselves and embark the whole in a joint venture and 
sell the corporation's property to themselves, the inquiry, in a question with 
the minority, iB,what is the property worth to the purchasers as a constituent 
of their gênerai propertiesî 
4. Bamb — EQurrABLB Lien. 

The minority of the stockholders hâve an équitable lien, to the extent of 
their interest, upon the proi)erty of the corporation which has been sold by 
the majority to themselves, in breach of their flduciary relation. 
6. Same — Action— Parties. 

Actors in the transaction by which the minority of the stockholders hâve 
suSered, are proper parties to suits at their instance. ' 

In Equity. 

William Allen Butler and Thomas H. Hubbard, for complainanta. 

John F. Dillon and Artemus H. Holmes, for défendants. 

Wallace, J. When this case was before this court on demurrer, 
(20 Fed. Eep. 577,) the questions of law arising upon the allégations 
of the bill were fully considered. It was then determined that, al- 
though the majority of stockholders of the Oregon Steam Navigation 
Company were authorized bythe statutes of Oregon, under which the 
corporation was organized, to dissolve the corporation, dispose of its 
property, and divide the proceeds despite the opposition of the mi- 
nority stockholders, and although the majority exercised this author- 
ity in the mode which the organic law of the corporation permitted, 
nevertheless they had no right to exercise their control over the cor- 
porate management for the purposes of appropriating the property 
or its avails to themselves, to the exclusion of a minority, or with- 
out rehdering them a fair return. 
v.27F.no.9— 40 
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The case îs now hère upon the proofs, and the followîng facts ap- 
pear: 

At a meeting, regularly convened, of the stockholders of the Ore- 
gon Steam Navigation Company, on the thirty-iirst day of March, 
1880, the sale and transfer of ail the property and franchises of the 
corporation to the Oregon Eailway & Navigation Company, and the 
dissolution of the first-named corporation, were authorized by a vote 
of a large majority of the shares into which the capital stock of that 
corporation was divided; and the directors were requested to take the 
necessary formai action for the purpose. The directors took action; 
the sale and transfer were concluded ; the corporation received, as 
the purchase price, $2,300,000; the directors declared a final divi- 
dend of 46 cents on the dollar per share, payable only upon the sur- 
render by stockholders of their certificates for cancellation; and the 
corporation was formally dissolved. This is the sale which is com- 
plained of . Thèse proceedings were brought about chiefly by the in- 
strumentality of the défendant Villard, who, early in the year 1879, 
conceived the scheme of amalgamating the properties of the Oregon 
Steam Navigation Company, the Oregon Steam-ship Company, and 
the Oregon & California Eailroad Company, and consolidating them 
under one management, to control substantially the carrying business 
of Oregon and part of Washington Territory, which had theretofore 
been controUed by thèse transportation companies. In February, 
1879, he formed a syndicate for the purchase of the property of the 
Oregon Steam-ship Company. This company, which was an Oregon 
corporation, then owned and operated a line of steam-ships plying be- 
tween San Francisco and Puget sound, and other property appur- 
tenant to its business. Its capital, which was originally $3,000,000, 
had fceen reduced to $1,000,000, and its $2,000,000 of outstanding 
mortgage bonds had been pledged for a loan of $1,200,000. The 
syndicate bought the franchises and property for $350,000, and took 
the assets of the company subject to a debt of $500,000, to which 
sum its creditors had consented to reduee their claims. Villard be- 
came its président. 

At this time the Oregon Steam Navigation Company, also an Oregon 
corporation, owned and was operating a fleet of steam-boats, barges, 
wharf property, and real estate, by which it conduoted a water trans- 
portation business on the Columbia, Snake, and Willamette rivers, 
in Oregon. It also controUed and operated two short portage rail- 
roads along the Columbia river, by means of which freight and passen- 
gerswere transported at points at which the river was not navigable. 
It had a capital stock of $5,000,000, divided into 50,000 shares; it 
had no bonded debt; its properties ahd equipment were being con- 
stantly improved; and its financial condition was healthy and pros- 
perous. Although, prier to 1878, its dividends had been irregular 
and small, its business had so largely increased that in that year it 
paid to its stockholders dividends amounting to 10|- per cent. 
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In May, 1879, Villard made a contract with one Ainsworth (who 
for severai years had been buying up the stock of the Oregon Bteam 
Navigation Company at low priées, and then owned or controlled a 
majority of the shares) to purchase of him a majority of the shares 
of the Company, agreeing to organize a new corporation, with a capital 
stock of $6,000,000, which was to croate its mortgage bonds for 
$6,000,000. By the contract between Villai'd and Ainsworth the 
new corporation was to acquire the property of the Oregon Steam- 
ship Company for $2,000,000 of its stock and bonds, and was also 
to acquire the property of the Oregon Steam Navigation Company for 
$6,500,000 of its stock and bonds, and Ainsworth was to receive, for 
the stock sold by him to Villard, 50 cents per dollar on its shares in 
cash, and 20 cents in bonds and 30 cents in stock of the new company 
at par. June 13, 1879, the new corporation contemplated by the 
agreement between Villard and Ainsworth was organized by the name 
of the Oregon Railway & Navigation Company, its articles of associa- 
tion being filed at that time pursuant to the laws of Oregon. The 
articles of association authorized the purchase of the property of the 
pre-existing corporations, and the stock of those companies. The new 
corporation created $6,000,000 of mortgage bonds, bearing 6 per cent, 
interest, and its capital stock was $6,000,000. June 27, 1879, the 
new corporation, by the action of its directors, set apart $2,000,000 
of its bonds and stock, to acquire the property and pay the debts of 
the Oregon Steam-ship Company; also $3,557,000 of its bonds and 
$3,255,100 of its stock to acquire the stock ot the Oregon Steam Nav- 
igation Company under the contract made between Villard and Ains- 
worth ; and the next day Viliard assigned that contract to the new 
company. Shortly afterwards the company acquired that stock, and 
July 7, 1879, credited Villard with the price of 40,712 shares of the 
stock, at $6,615,700, as against the bonds and shares which had been 
set apart. Subsequently the new corporation acquired 5,736 addi- 
tional shares of stock of the Oregon Steam Navigation Company under 
an arrangement known as the "Harriott and Noyés contract." 

Soon after the new corporation had acquired a majority of the 
stock of the Oregon Steam Navigation Company it assumed the man- 
agement of the business of that company by the élection of officers 
and directors, and the sélection of agents, who were in its own inter- 
ests. The Ainsworth party were identified in interest with Villard, 
and the syndicate which had organized the new corporation; and 
some of those who belonged to the combination began to represent 
the future prospects of the Oregon Steam Navigation Company as 
unfavorable, because its traffic would be depleted by a railroad about 
to be built by the new company. In the mean time they were pur- 
chasing such shares of stock as could be bought at satisfactory priées. 
During the first five months after the organization of the new cor- 
poration, commencing in July and ending Deoember 1, 1879, the net 
earnings derived from its business opérations were $699,864. Of 
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thèse earnings $559,650 were derived from the interest of the vie'w 
Company in the earnings of the Oregon Steam Navigation Company, 
including its appendage the Walla Walla & Columbia Eiver Eail- 
road Company. During tbe same period the total net earnings of 
the Oregon Steam Navigation Company, and including its share of 
those of the Walla Walla & Columbia Eiver Eailroad Company, were 
$687,807, while the earnings of the Oregon Steam-ship Company, 
the other constituent of the properties of the new corporation, dur- 
ing the same period, were $135,214. 

In a report made by the président to the stockholders of the Ore- 
gon Eailway & Navigation Company, of the date of January 3, 1880, 
it is stated that a former estimate made by Villard that the annual 
earnings of the several companies to be controlled by the new cor- 
poration would be sufficient to pay the interest on $6,000,000 of ita 
mortgage bonds, and a dividend of 10 per cent, on $6,000,000 of its 
capital stock, "had been more than realized by the traffic of the balf 
year just closed," and tliat the prospects of the company for 1880 
were even more promising than the results of the last six months 
would indicate. 

Early in February, 1880, the directors of the new corporation made 
a formai proposition to the directors of the Oregon Steam Navigation 
Company to purohase the property and franchises of that company at 
a valuation to be agreed upon between the two boards, or by two ap- 
praisers, one to be selected by each company. Thereupon the di- 
rectors of the Oregon Steam Navigation Company adopted a resolu- 
tion setting forth that the new company, being about to construct 
railroads which would render the most profitable part of the business 
of the Oregon Steam Navigation Company nearly worthless, and would 
greatly depreciate the value of its property, had made a proposition 
that was greatly to the advantage of the Oregon Steam Navigation 
Company, and that it was advisable that such proposition be accepted, 
subject to ratification at a stockholders' meeting; and it was accord- 
ingly resolved to acoept the proposition, and one Brooks was appointed 
an appraiser on the part of the corporation. One Biles was selected 
by tiîe new company as its appraiser. Within a few days the two 
appraisers agreed upon the valuation of $2,300,000. Thèse proceed- 
ings were foUowed by the meeting of the stockholders of the Oregon 
Steam Navigation Company of March 31, 1880, at which the sale 
was ratified, and the dissolution of the corporation voted. At that 
meeting 40,552 shares were voted by the new company in the name 
of its trustée; 5,161 shares were voted in the names of Harriott and 
Noyés, being stock actually belonging to the new company; and 536 
shares were voted by other persons in the interest of the new com- 
pany. 

At the time of the making of tbe Ainsworth contraet, the property 
of the Oregon Steam Navigation Company was scheduled, as a basis 
for the purchase, ata valuation of $3,320,000, exclusive of the fran- 
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chise. No proposition was ever made by the défendants to the stock- 
holders not in the combination with the Ainsworth and Villard par- 
ties, to allow them to come in on the same terms given to the Ains- 
worth parties. The original plan of Villard to acquire the property 
of the Oregon & California Eailroad Company seems to hâve been 
abandoned, and, instead of acquiring this property, new railroads were 
projected and commenced by the new corporation. At the time ot 
the sale the new company had expended about $2,100,000 in the 
construction of thèse new railroads, and upon the improvement of 
the property of the corporation generally. 

This is a history, in outline, of the facts upon which the complain- 
ants rely. The bill contains the folio wing allégations : 

" And your orators aver and charge that the proceedings by which the de- 
fendant the Oregon Railway & Navigation Company has pretended to flx the 
value of your orators' stock at 46 cents oh the dollar, and to end the rights 
of your orators to participate in the profits of said business, were a device and 
a sham, for the reason, among others, that, in making the pretended purchase 
of the Oregon Steam Navigation Company property, the Oregon Railway & 
Navigation Company was in faet both buyer and seller, and flxed the prices 
at which it bought, and for the reason that said price was grossly and fraud- 
ulently inadéquate, and was fixed by means of a fraudulent scheme intended 
to apply to the minority of stockholders alone, of whora were your oiators, 
and not to the majority stockholders, to-wit, said Oregon Kailway & Naviga- 
tion Company itself." 

The proofs, which consist chiefly of the officiai records of the cor- 
porations, the reports and communications of their officers and agents, 
including those of Mr. Villard, and the oral testimony of Villard, and 
others person identified in interest with him, or with the corporation 
défendant, show very clearly that from the time of the organization 
of the Oregon Eailway & Navigation Company it was the purpose of 
those who controlled it to absorb the Oregon Steam Navigation Com- 
pany, and make the franchises, property, and traffic of that company 
a dominant factor — First, in floating the securities of the new cor- 
poration; and, secondly, in contributing to establish it permanently 
as a successful concern. They never contemplated winding up the 
business of the old company, and distributing the assets among its 
stockholders, otherwise than as a formai mode of doing what they 
could not do by l«gal sanction. What they intended to do, and what 
they practically did, was to effect a consolidation of the old company 
with the new, using as the means for the end the statutory power 
which authorized a majority of stockholders to dissolve the corpora- 
tion, settle its business, and dispose of its property, This is manifest 
from Mr. Villard's statements, made in his report as président to the 
stockholders of the Oregon Railway & Navigation Company. This re- 
port présents a gênerai review of the opérations of the company for 
the year commencing July 1, 1879. He says : 

"An important problem calling for solution by the management during 
the past year was the change in the relations of our company to the several 
corporations controlled by it from an indirect to a direct ownership. The 
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most direct mode of transforming the control into an actual ownersliip was 
the formai consolidation of the controlled companies witii our own. As re- 
gards the Oregon Steam-ship Company our ownership of this entire stock ren- 
dered this an easy matter. But in the case oi: the Oregou Steam Navigation 
C!ompany the fact that there was a minority of outstanding stock made a con- 
solidation a more complicated transaction. Arrangements were first made to 
purchase for the company as much of the minority stock as could be obtained 
in the open market at reasonable priées. Finally it was decided, under the 
ad vice of counsel, to effect the obiect definitely, in accordance with the Oregon 
law, by the purchase of the property of the Oregon fcjteam Navigation Com- 
pany for a proper considération. " 

The plan of Villard and his coadjutors was practicallyaccomplisbed 
early in July, 1879, when the new corporation acquired foar-fifths of 
the stock of the old, and, by its officers and agents, assumed control 
of the affairs of the old company. It was then with in the power of 
the new corporation to do at any time what was done by its vote at 
the meeting in the following March. It was expédient, however, in 
the interests of those who controlled the situation, to postpone dé- 
cisive action until more of the outstanding shares of the old company 
could be acquired on terms satisfactory to the purchasers. But for 
ail substantial purposes, from July, 1879, to the time of the disso- 
lution, the franchises, property, and business of the old corporation 
were embarked in a joint venture with those of the new concern. 

The défendants hâve adjusted their own interests on the basis of a 
consolidation of the two corporations and a continuanee of their busi- 
ness as a joint venture; but they now insist that the interests of the 
minority stockholders, who hâve not been permitted to participate 
with them, shall be adjusted on the basis of a dissolution and a ces- 
sation of the business which they originally associated together to 
conduct. More than this, the défendants insist that the value of the 
assets, for the purpose of determining the interests of the minority, 
is fixed by the appraisal of persons selected by the défendants them- 
selves, in whose sélection the minority had no voice; and they hâve 
assumed to deny ail récognition to those of the minority who will not 
consent to surrender their stock and accept a final dividend upon the 
basis of this appraisal. 

Plainly, the défendants hâve assumed to exercise a power belong- 
ing to the majority, in order to secure personal profit for themselves, 
without regard to the interests of the minority. They repudiate the 
suggestion of fraud, and plant themselves upon their right as a ma- 
jority to control the corporate interests according to their discrétion. 
They err if they suppose that a court of equity will tolerate a discré- 
tion which does not consult the interests of the minority. 

It cannot be denied that minority stockholders are bound hand and 
foot to the majority in ail matters of legitimate administration of the 
corporate affairs ; and the courts are powerless to redress many forma 
of oppression practiced upon the minority under the guise of légal 
sanction, which fall short of actual fraud. This is a conséquence of 
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the implied contract of association, by which it is agreed, in advance, 
that a majority shall bind the whole body as to ail transactions within 
the seope of the eorporate powers. But it is also of the essence of 
the contract that the eorporate powers shall only be exeroised to ac- 
complish the objects for which they were called into existence, and 
that the majority shall not confcrol those powers to pervert or de- 
stroy the original purposes of the corporators. Livingston v. Lynch, 
4 Johns. Ch. 573; Hutton v. Scarborough GliffCo., 2 Drow. & S. 514; 
Brewer v. Boston Théâtre, 104 Mass, 378; Keane v. Johnson, 9 N. J. 
Eq. 401; Rollins v. Clay, 33 Me. 132; Clinck v. Financial Corp.,i 
Ch. App. 117; Clearwaterv.Meredith,l'W&l\.25. It is for this rea- 
son that the majority cannot consolidate the corporation with an- 
other corporation, and impose responsibiiities and hazards upon the 
minority not contemplated by the original enterprise, unless express 
statutory authority for this purpose is conferred upon the majority. 
It is no more répugnant to the purposes of the association to permit 
the majority to merge and consolidate the corporation with another 
corporation than it is to permit them to dissolve it, and abandon the 
enterprise for which it is oreated, when no reasons of expediency re- 
quire this to be done. A dissolution under such circumstances is an 
abuse of the powers delegated to the majority. It is no less a wrong 
because accomplished by the agency of légal forms. 

In the language of Blackburn, J., in Taylor v. Chichester By. Co., 
L. E. 2Exch. 379: 

"As the shareholders are, in substance, partners in a trading corporation, 
the management of which is intrusted to the body eorporate, a trust is, by 
implication, created in favor of the shareholdei-s that the corporation will 
manage the eorporate affairs, and apply the eorporate funds, for the purpose 
of carrying ont the original spéculation." 

When a number of stockholders combine to constitute themselves 
a majority in order to control the corporation as they see fit, they 
become for ail practical purposes the corporation itself, and assume 
the trust relation occupied by the corporation towards its stock- 
holders. Although stockholders are not partners, nor strictly ten- 
ants in common, they are the bénéficiai joint owners of the eorporate 
property, having an interest and power of légal control in exact pro- 
portion to their respective amounts of stock. The corporation itself 
holds its property as a trust fund for the stockholders who hâve a 
joint interest in ail its property and effects, and the relation between 
it and its several members is, for ail practical purposes, that of trustée 
and cestui que trust. Peabody v. Flint, 6 Allen, 52, 56; Hardy v. 
Metropolitan Land Co., L. R. 7 Ch. 427; Stevens v. Rutland R. Co., 
29 Yt. 550. When several persons hâve a common interest in prop- 
erty, equity will not allow one to appropriate it exclusively to him- 
self , or to impair its value to the others. Community of interest in- 
volves mutual obligation. Persons occupying this relation towards 
each other are under an obligation to make the property or fund pro- 
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ductive of the most that can be obtained from it for ail wlio are in- 
terested in it ; and those who seek to make a profit ont of it at the 
expansé of those whose rights in it are the same as their own are 
unfaithful to the relation they hâve assiimed, and are guilty, at least, 
of constructive fraud. Jackson v. Ludeling, 21 Wall. 616, 622; 
Story, Eq. § 323. 

Among the disabilities imposed by courts of equity upon those who 
occupy a fiduciarj' relation towards others, respecting property which 
is to be administered for beneficiaries, is that which precludes the 
fiduciary from purchasing the property on his own account, withoat 
such a full and complète understanding, in advance, with the bene- 
ficiaries, as will repel ail inferences that the fiduciary intende d to 
dérive any peculiar advantage for himself. The reason why this dis- 
ability does not apply to a mère dry trustée is because his position 
gives him no vantage ground either of superior information or undue 
influence over the cestui que trust. Parkes v. White, 11 Ves. 226; 
Perry, Trusts, § 195. The rule is stated in Sugden on Vendors, 
(page 566, 13th Ed.,) as foUows: 

"It may be iaid down as a gênerai proposition that trusteees, * * * or 
any persons wlio, being einployed or concerned in the affaira of another, hâve 
acquired a knowledge of the property, are incapable of purcliasing the prop- 
erty except under the restrictions wlùch will sbortly be mentioned." 

The fiduciary cannot retain his bargain by showing that the sale 
was public, or that the price was fair, or that there was no intention 
on his part to gain an unfair advantage. Where he bas a duty to 
perform which is inconsistent with the character of a purchaser, he 
cannot divest himself of the equities of the beneficiaries to demand 
the profits that may arise from the transaction. Greenlaw v. Kmg, 
3 Beav. 49, 61; Gibson v. Jeyes, 6 Ves. 278; Torrey v. Bank of Or- 
léans, 9 Paige, 663; Michoud v. Girod, 4 How. 555; Gardner v. Og- 
den, 22 N. Y. 327; Hoyle v. Plattsburgh à M. It. Co., 54 N. Y. 314. 

Applying thèse principles to the case in hand, although the minor- 
ityof stockholders cannot complain merely because the majority hâve 
dissolved the corporation and sold its property, they may justly com- 
plain because the majority, while occupying a fiduciary relation to- 
wards the minority, hâve exercised their powers in a way to buy the 
property for themselves, and exclude the minority from a fair partici- 
pation in the fruits of the sale. In the language of Mellish, L. J., 
in Menier v. Hooper's Telegraph Works, 9 Ch. App. Cas. 350, 354: 
"The majority cannot sell the asseta of the company, and keep the 
considération, but must allow the minority to hâve their share of any 
considération which may corne to them." The minority stockholders 
are therefore entitled to demand their fair share in the transaction, 
and to be placed upon terms of equality with the majority. It may 
Be that the property of the old company was not worth more than 
the sum fixed by the appraisers, estimating its value with a view of 
the winding up of the corporation; but for geveral months the prop- 
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erty had been used by the défendants in a joint venture with theother 
property of the new corporation, and its value, at the time of the sale, 
Bhould be estimated at what the property was worth as then situated. 
This results from the rule of equity which entitlea those whose prop- 
erty has been misapplied by an agent or fiduciary to follow itinto any 
form in which it has been converted, and impress it with a trust when- 
ever its identity can be traced, or, at their élection, to recover the 
value of the property in any form into which it has been transmuted. 
Story, Eq. §§ 1261, 1262. If it was worth much more as a constit- 
uent of the new corporation than it would hâve been worth otherwise, 
the minority stockholders are entitled to the beneiit of the increase. 
The majority stockholders are not to be permitted to segregate it 
from the conditions in which they bave placed it, for the purpose of 
fixing its value to the minority. For this r'eason the estimate made 
by the appraisers is not controlling, even if it is of any value in deter- 
mining the price for which the défendants should account. This is 
80, not only because the appraisers were the agents of those who were 
at the same time negotiating as the purchasers and the sellers of the 
property, but also because they adopted a basis of valuation which 
wili not be sanctioned by a court of equity. As the new corporation 
sold the property to itself, the inquiry is, what was the property 
worth to the purchaser as a constituent of its gênerai properties? 

It is difficult, if not impossible, to détermine with précision what 
the property was worth as a component of the new corporation. 
When Villard bought the stock of the old company under the Ains- 
worth contract, be agreed to take it at the price of 50 cents on the 
dollar (par value) cash, and 50 cents in the securities of the new 
company. When the new corporation assumed this contract, and 
took an assignment of it from Villard, the stock actually cost the new 
company, byits arrangement with Villard, about 167 cents at par in 
its own stock and bonds. As the new company paid for this stock 
partly in its own securities, and the value of those securities was 
contingent upon the future success of the new company, it is not 
fair to assume that either of the défendants regarded the stock of the 
old company as worth the sum of 167 cents upon the dollar. They 
were willing to pay this price in the securities of a company which 
they expected would prove a financial success. But the transaction 
was a spéculative one. It turned out, however, that, as soon as the 
défendants acquired control of the old company, and were able to 
merge its business with that of the new, whether the resuit was due 
to more efficient management, or to an unexpected development of 
traffic, or to circumstances quite independent of the new order of 
things, the new corporation became a financial success ; and that the 
property and business of the old company was the factor of chief 
value in its prosperity. The new company immediately began to de- 
rive an income sufficient to pay the interest on its bonds and large 
dividends to its stockholders, and over three-fourths of this income 
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arose from îts share of the earnings of the old Company. Between 
the fall of 1879 and the spring of 1880 the stock of the new corpora- 
tion, which had been listed in the mean time on the stock exchange, 
sold at priées ranging from 94 to 122. 

If the minority stockholders had been offered the équivalent of the 
par value of their shares at any time before the results of the first 
five months of the business of the new company had been ascertained, 
it would Beem that this -would hâve been a favorable proposition ' in 
view of the past history of the old company. On the other hand, 
such an offer would hâve seemed inadéquate if made after thèse re- 
sults had been ascertained, as shown by the report of tbe opérations 
of the new company to January 1, 1880, to its stockholders. At the 
time of the sale of March 31, 1880, the new company had expended, 
upon the construction of 'new railroads and the improvement of its 
property, about $2,100,000. It retained in its treasury at that time 
about $630,000 of its mortgage bonds, and about $659,000 of its un- 
issued capital stock. The market price of its shares on the stock 
exchange is not a reliable criterion of the true value of its property. 
Indeed, the mortgage bonds of the company were being sold on the 
stock exchange, in March, 1880, at priées ranging between 92|- and 
9éJ. But the exhibit of its earning capacity, and the cost of its con- 
stituent properties, together with the sums expended in their im- 
provement, would indicate that the value of its property approxi- 
mated within $2,000,000 or $3,000,000 the sum at which it had 
been eapitalized. The proofs also indicate that the trafiBc of the 
new company was considerably larger than that whieh belonged, 
before the consolidation, to the old company and to the Oregon Steam- 
ship Company combined. Some of the Unes of the new railroad 
which had been built by the new company would hâve diverted the 
traffie which would otherwise hâve accrued to the old company. 

If it were practicable to ascertain accurately the value of the prop- 
erty of the old company, eonsidering it as a component of the new 
corporation, the proper course would be to order a référence to a 
master; but there are so many éléments of uncertainty in arriving 
at a just conclusion that it seems as well to détermine the question 
now as to refer it for further proofs. In view of ail the évidence, 
and without entering upon it in détail, the conclusion is reached that 
the value of the whole property of the new corporation, at the time 
of the sale, was from $9,000,000 to $10,000,000, and that of tbe old 
company should be fixed at the sum of $5,500,000, including the fran- 
chise. Upon this basis the complainant is entitled to a decree, with 
interest from the time of the sale. 

The acts of Viilard, although he was a director of the old company 
at the time of the sale, are not to be discriminated from the acts of 
the majority of the stockholders, of whom he was the représentative. 
The circumstance that his position was more technically that of a 
trustée towards the minority stockholders than was that of the new 
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corporation, as the majority of stockholders, does not essentîally alter 
or affect the rights of the parties. AU that he did was sanctioned by 
the majority. 

The complainants are adjudged to bave an équitable lien, to the es- 
tent of the sum due them, upon the property of the old corporation 
now in the hands of the new corporation, prior to the lienof its stock- 
holders, but not prior to the lien of the holders of its mortgage bonds. 
Ferris v. Van Vechten, 73 N. Y. 113. Villard is a proper party to the 
suit as one of the actors in the transaction by which the complainants 
hâve suffered. He cannot escape liability merely beeause bis conduot 
bas been sanctioned by the majority of stockholders. 



PiTTS V. Clat and others. 
{Circuit Court, K D. lowa, W. D. May Term, 1886.) 

1. Taxatiok— "Vauditt— Intbbbst dp United States in Land. 

A settler located a bounty land-warrant upon the premises in dispute, and 
received a duplicate of location; but the commissioner of pensions addressed 
a notice to the commissioner of the gênerai land-oflice, requesting that the 
issuanco of a patent be withheld, on the ground that the assignment of the 
warrant was a forgery. After a lapse of some years the applicant furnished 
a new warrant, which was substituted for the one he formerly held, and the 
patent for the land was issued to him thereupon. Held, that during the pe- 
riod which elapsed between the filing of the original, and the flling of the 
substituted, warrant the United States had such an interost in the land as pro- 
hibited taxation under the laws of the statej and that tax deeds baaed upon 
assessments during that period are void. 

8. EsTOPPEir— Action to Quibt Titlb— Pdblication— Decreb bt Default. 
A party is not barred from asserting title to realty by reason of a decree 
rendered in a proceeding to quiet title against one through whom the claim- 
ant dérives title, where the antécédent owner was a non-resident, and the 
only notice given of the pendency of the suit was by publication in a news- 
paper; there being no acDearance in that cause, and the decree being ren- 
dered upon a default. 

In Equity. Bill to quiet title. 

Barrett é Bullis, for complainant. 

Struble, Rishel é Hart and C. R. Marks, for défendant. 

Shiras, J. The subject of controversy in this cause is the title to 
80 acres of land situated in Sioux county, lowa. The complainant 
claims title under a patent issued bythe United States to Jesse Will- 
iams, dated March 8, 1871. The défendants claim title under two 
tax deeds executed by the treasurer of Bioux county, lowa, one dated 
December 14, 1865, and the other, Pebruary 3, 1873, both being 
based upon sales of the property for delinquent taxes assessed upon 
the realty prior to the year 1870. The évidence shows that on the 
second day of June, 1857, Jesse Williams located bounty land-war- 
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rant No. 60,801 upon the premises in dispute, in tlie United Statea 
land-oflSce at Sioux City, and received a duplicata certificate of loca- 
tion, in the usual form. On the thirtieth of May, 1857, two days be- 
fore the location of the warrant by Jesse Williams, the commissioner 
of pensions had addressed a letter to the commissioner of the gênerai 
land-office, requesting that ofScer to withhold the issuance of a patent 
upon warrant No. 60,801, on the ground that the assignment thereof 
was a forgery. On the nineteenth of June, 1863, the commissioner 
of the land-office addressed a letter to the register of the local office 
at Sioux City, requesting him to inform Jesse Williams that the com- 
missioner of pensions had cancelled warrant No. 60,801 for forgery 
in its assignment, and in the paperson which its issue was obtained; 
and further stating that, as it was to be presumed that Jesse Williams 
had bought the warrant in good faith, and had no connection with 
the fraud, he could secure the issue of a patent for the land by sub- 
stituting a valid warrant, or by making a re-entry for cash. On the 
fourth of November, 1870, Williams furnished warrant No. 113,546, 
which was substituted for No. 60,801, and on the eighth of March, 
1871, the patent was issued to him. 

The first question to be determined is whether, under this state of 
facts, the land could be legally subjected to taxation by the state and 
county authorities prier to the fourth of November, 1870; for if the 
United States had such an interestin it up to that date as prohibited 
taxation under the laws of the state, it follows that the tax deeds are 
whoUy void; they being based upon assessments made prior to the 
year 1870. 

Upon part of tlie défendant it is claimed that the case cornes within 
the rule laid down in Witherspoon v. Duncan, 4 Wall. 210, Carroll 
V. Safford, 3 How. 441, and other cases, wherein it is held that when 
the contract of purchase is complète, and the United States holds 
only the naked légal title in trust for the purchaser, the state has 
the right of taxation. Complainant, not questioning this rule, claims 
that in this case the contract of purchase was not complète until the 
substituted warrant was filed in the local land-office, in November, 
1870, and that until that was done the United States remained the 
owner of the land, and consequently the same was not taxable under 
the doctrine announced in Raibvay Co. v. Prescott, 16 Wall. 603; 
Railway Co. v. McShane, 22 Wall. 444; and Raibvay Co. v. Rockne, 
6 Sup. et. Eep. 201, — wherein it is held that the rule that land may 
be taxed before conveyance of the légal title by the United States is 
"only applicable to cases where the right to the patent is complète, 
— the équitable title fully vested, without anything more to be paid, 
or any act to be done, going to the foundation of the right." 

Upon part of the défendants it is contended that the commissioner 
of pensions had no légal right or authority to déclare warrant No. 
60,801 void for fraud or forgery, and that his act in so doing can 
bave no légal significance. Granting this to be so, it still appears 
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that the gênerai land-office refused to grant a patent upon the loca- 
tion made of that warrant, and required either the substitution of 
another warrant or a re-entry for cash. Another warrant having been 
Bubstituted, the patent issued ; but can it be said that Williams' right 
to a patent was complète until the substitution was made? Had 
Williams contested the right of the commissioner of the land-office 
to refuse a patent on the ground of the invalidity of warrant No. 
60,801, and established its validity, it might be that in such case it 
should be held that his équitable title had been perfected at the date 
of the original entry, This he did not do, however, but, on the con- 
trary, he acquiesced in the holding of the department, substituted an- 
other warrant, and procured the patent thereon. 

To sustain défendants' theory that Williams had fuUy established 
his équitable title by locating warrant No. 60,801, it must appear 
that the same was a valid warrant. There is no direct évidence in 
the case upon that question. The department refused to recognize 
it as a valid instrument, and Williams acqniesced in such décision. 
This court certainly cannot be asked to reverse such action on part 
of the department without cogent évidence of its invalidity, even if 
the power so to do exists under any circumstances. In fact, the équi- 
table title in Williams was not perfected until the substituted warrant 
was f urnished. Until that was done, it was whoUy uncertain whether 
Williams would ever pay for the land, and until a valid warrant was 
Bubstituted, or the money was paid, it cannot be said that Williams 
had perfected an équitable title to the land. Until the substituted 
warrant was furnished, the payment for the land was not made, and 
until payment was made, the United States had an interest in the 
land which debarred the state from taxing the same ; and hence the 
tax deeds, being founded upon taxes assessed prior to the year 1870, 
must be held to, be invalid and void. 

It is further contended, on behalf of défendants, that complainant 
is barred in this action by reason of a decree rendered by the circuit 
court of Sioux county, in a proceeding brought to quiet title against 
one McConaughy, through whom complainant dérives title. The pé- 
tition in that cause was filed December 10, 1873, at which time the 
title had passed from the United States to Williams, and from the 
latter to McConaughy. The évidence shows that McConaughy was 
a non-resident of lowa; that the only notice giveri of the pendeney 
of the suit in said circuit court was by publication in a newspaper in 
-said Sioux county; that there was no appearance in that cause for 
défendant, the decree being rendered upon a default, and is to the 
effect that the petitioners in that cause were the owners of the land; 
and that the défendant was forever barred from asserting any right 
or title to the land. The question arising from this state of facts is 
whether McConaughy and his grantee are bound by a decree of this 
nature, rendered by default, upon service by publication only. I am 
not able to distinguish this case from that of Hart v. Sansum, 110 
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TJ. S. 151, S. C. 3 Sup. et. Eep. 586; and followîng the ruling therein 
made, I am eompelled to hold that the decree in question is not a 
bar to the présent suit. 

It followa that complainant is entitled to a decree, as prayed for, 
quieting his title against ail the défendants. 

It appears from the évidence that the défendants hâve paid the 
taxes for several years upon thèse landa, including interest and cer- 
tain peualties, and complainant in his bill offers to repay the same. 
The decree will therefore provide for the repayaient of the sums paid 
by the défendant, with légal interest, the same to be a lien upon the 
land as against complainant, and in favor of défendants. 



Pacific B. Co. of Mo. v. Cutting, Jr., and others. 

(.Circuit Court, 8. D. N&e York. April 3, 1886.) 

Corporation— DisTBiBUTiON of Fund — Ckoss-Bill — Bill dp Intehpleadkr. 
In an action by a corporation for the équitable distribution of a spécifie 
fund, the court will consider this fund only, and will not settle ail accounts 
between the corporation and its stockholders; and if a stockholder deaires a 
gênerai distribution of ail the property, he must seek relief by an original 
bill, or an original bill in the nature of a cross-bill. 

In 1885 the Pacific Eailway Company of Missouri filed its bill in 
equity asking for a receiver, the équitable distribution of a certain 
fund in the hands of its officers, and for an injunction to preventthe 
bringing of suits by stockholders for the recovery of the fund. Eob- 
ert S. Cutting and Peter Marie were, by order of court dated April 
20 and May 8, 1885, appointed receivers of said fund. By inter- 
locutpry decree dated December 19, 1885, the injunction was granted 
and the matter referred to Edward K. Jones, Esq., with instructions 
to hear and détermine who was entitled to participate in the distri- 
bution of said fund. Ail the défendants answered, substantially ad- 
mitting the averments of the bill, and setting up their respective 
claims to participate in the fund, except one Kerens, who, by an ea; 
parte order, became a party to the suit. He set up that from the 
proceeds of the settlement of another suit certain stockholders had 
received dividends, whioh should be taken into considération in the 
distribution of the présent fund. . The remaining facts material to 
the issue are stated in the master's certificate. 

The master in this case requested the instruction of the court upon 
the foUowing question and accompanying statement : 

To the Honorable Judges of the Cirauit Court of the United States within 
and for the Southern District of New York, sitting in Equity: 
The undersigned, t.he master appointed by the interlocutory deeree made 
in this cause on the nineteenth day of December, 1885, respectfully asks the 
court for its spécial instruction and direction upon the folio wing question and 
accompanying statement; that is to say, whether or not, under the pleadinga 
and the interlocutory decree, it is compétent for the master, at the Instance 
of a dissatisfled stockholder, admitted as a party to the record, or otherwisa 
coming in and proving his claim, to take into account, as against other 
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stoekholders comîng in and elaiming to share in the fund in court, moneys 
obtained by such stoekholders frotn another fund alleged to belong to the cor- 
poration, and to be rightfuUy distributable among ail the stoekholders alike. 
The facts, as I gather them incidentally from the examinHtion of collatéral 
questions, appear to be thèse: In the year 1875 a suit was brought in the 
circuit court of the United States, at St. Louis, Missouri, to foreclose the 
mortgage given by the plaintifl to secure what were known as its "Third 
Moitgage Bonds." A portion of the stoekholders of the company, deeming 
the mortgage to hâve been unlawf ully issued, and claiining that there was 
fraud and collusion in its foreclosure, met together, and appointed a com- 
mittee to represent them, and to take such measures in their behalf as the 
committee should deem proper and effectuai to defeat the foreclosure, and to 
set aside the mortgage. ïhis committee resorted to varlous proceedings with 
a View to prevent the foreclosure, and, pending their efforts in that behalf, 
also entered into negotiations with the late Cornélius K. Garrison, then, with 
his associâtes, in substantial and potential control of the plaintiff, and hold- 
ing most of its third mortgage bonds, with a further view of effecting a com- 
promise. The resuit of those negotiations, as I understand the facts, was an 
agreement between Mr. Garrison and the committee representing the stoek- 
holders above referred to, that, if opposition to the foreclosure were withdrawn, 
lie (Garrison) and his friends would purchase the property of the railroad at 
the foreclosure sale, organize a successor company, and give to each stoek- 
holder in the plaintiff company a corresponding number of sharesin the new 
corporation, Some misunderstanding between the parties seems to bave 
taken place, by reason of which this agreement collapsed, and then a new 
promise, resting upon the same condition as to withdrawal of opposition to 
the foreclosure, but upon a différent basis as to the-capital stock of the pro- 
posed new company, was made by Garrison . This new promise, it is alleged, 
was that Garrison should organize a successor corporation, as before contem- 
plated, and give to those stoekholders only wlio were represented by the com- 
mittee sbares in the proposed new company equal in number to their holdings 
in the okl or plaintiff company. Opposition to the foreclosure suit having 
been finally withdrawn, adeeree of foreclosure and sale of the property of the 
railroad covered by the mortgage was thereupon made and executed. A dis- 
pute then also arose as to the latter agreement, and it appears that Garrison 
wholly ref used to f ulflll the contract. A meeting of stoekholders of the plain- 
tiff corporation was afterwards ealled, and most of the gentlemen composing 
the stoekholders' committee were appointed upon another committee, author- 
ized, it is claimed, to aet for and in the name of the corporation; and it bas 
been stated to me in the proceedings in this case that the object in altering 
the composition of the corporation committee fiom tliat of the stoekholders' 
committee was solelyto give places upon the corporation committee to citizens 
of the State of Missouri. The corporation committee instituted varions liti- 
gations to set aside the foreclosure, and otherwise, which ultimately resulted 
in the fund now brought into court. The old or voluntary committee sued 
Garrison on his contract. AU the litigations were settled at one and the 
same time, and the terms of settlement of each respectively are embraced in 
one document, which has been produeed, proved, and put in évidence before 
me. Five hundred thousand dollars, or thereabouts, was paid by Garrison 
in settlement of the personal suit against him, and $500,000, less the sum of 
$41,000, was also paid in settlement of the suits maintained by the corpora- 
tion. It is alleged before me, and thus far not denied, that the money re- 
ceived from Garrison in settlement of the suit against him personally has 
been distributed among those stoekholders only whose shares were placed at 
the disposai of the original or voluntary committee, the same being some- 
what more than a majority of the whole number of shares. AU the shares 
represented by the voluntary committee, and which participated in the dis- 
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tribution of the fund realized from the settlement of thesuit against Garrison 
personally, hâve been proved before me; and the holders thereof, or thoseact- 
ing for them, claim the right to also participate in the fund now in court. 
Certain other stockholders, who hâve also proved their claims before me, but 
who did net participate in the outside fund, contend that those stocliholders 
who obtained the beneflt of the outside fund should net be allowed to par- 
ticipate in the présent fund until an account be talcen againat them of the 
dividend they hâve reeeived, the contention being upon the alleged ground 
that the outside fund should hâve been turned over to the corporation and 
distributed, as it is proposed to distribute the présent fund, among ail the 
stocicholders indiscriminately. In other words, the contention is that the 
raoneys reeeived from the settlement of ail the suits should be treated in this 
proceeding as but one fund, and those stockholders who reeeived a distri- 
butive share thereof should be charged with such share in the présent dis- 
tribution. 

The question is then raised whether or not the stockholders who did not 
participate in the outside fund are entitled to hâve the distribution thereof 
taken into account against tliose stockholders who hâve reeeived its beneflts, 
such stockholders being ail before the master. The particular point to be 
decided at the présent stage of the case is whether or not an inquiry should 
be direeted in order to détermine this question. The subject has been argued 
before me by counsel, and the proposed inquiry is resisted by some of them 
with unusual energy. I hâve no doubt whatever in my mind as to the proper 
disposition of the question, and vs'hile I am clothed with fiill power to décide 
it myself, I hâve nevertheless thouglit it but fair to the parties, and a just 
déférence to the able and experienced counsel with whose views I flnd my- 
self opposed, that I should aubmit the matter to the direction of the court. 
It being the unanimous désire of counsel, I will state my own opinion upon 
the subject, and briefly summarize the reasons upon which it is based. 

I think the inquiry entirely proper and compétent; that the stockholders 
raisingthe questions are entitled to hâve it disposed of on the merits; and 
that the ends of justice will be subserved by its détermination in this case. 

The stockholders taking the position stated could, in my judgment, raise 
substantially the same question in either of three ways: First, they could 
hâve flled an original bill, or an original bill in the nature of a cross-bill, to 
eompel the stockholders who reeeived the outside fund to pay the same into 
the treasury of the corporation, or otherwise account for it to the stockhold- 
ers; second, they could hâve flled a cross-bill, in the présent case, for the 
same purpose; or, third, they eau raise the question before the master in the 
form suggested, as upon an accounting between themselves and the stock- 
holders whose shares reeeived the benelit of the outside fund. 

The grounds upon which the inquiry is resisted, as I understand them, are 
thèse: First, because, there being no cross-bill filed, the subject does not 
come within the purview of the suit; second, because of a supposed defect of 
parties; and, third, because, if a détermination of the question were made, 
the final decree in this case would not bind the stockholders. 

AU thèse objections, it will be seen, are more or less involved with each 
other. The présent suit is of an anomaloiis character, but may be said to 
fall within the gênerai définition of bills in the nature of bills of inter- 
pleader, and also partaking of the nature of an équitable administration. It 
is brought by a corporation which has lost its vitality and énergies as a going 
concern, and the object sought in the libération of a fund in its hands — 
First, by payment of the claims of ereditors; and, secondly, by the distribu- 
tion of the residue among its shareholders. The purview of the suit is, in 
my judgment, best deflned in the interlocutory decree, which directs the 
master "to ascertain ail persons who are entitled to participate in the distri- 
bution of fund in court, and the amount of their respective claims." 
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The subject of pleadings and pvactice in equity, from the nature of the 
cases cognizable in those courts, is divided into two gênerai branches, in the 
first of which may be grouped ail those cases falling within tlie gênerai dés- 
ignation of "hostile litigatiou;" and in the other, that class wliich may be 
termed "administrative." Mitf. & T. Eq. PI. Introd. 10, 11. In cases of 
"hostile" or "contentions" litigation, the court renders its final decree 
Heewndum allegata et probata. In cases of "adrriinistrative" jurisdiction, 
the court relaxes its strictness, and raoulds its procédure to suit the exigen- 
cies of the particular case. Mitf. & ï. Eq. PI. supra; Story, Eq. PI. § 99. 

This suit, as I understand it, cornes within the définition of that class of 
cases termed "administrative." The interests of ail the shareholders are 
brought before the court by impleading suitable représentatives, it having 
been impracticable to join ail the défendants by name, because many were 
unknown, and, if they had been known, theyform toonumerous a body to be 
made parties. Thetheory upon which the bill is framed as to parties is there- 
fore the joinder of ail the stockholders as défendants. Until the stockholders 
corne in, they are parties by représentation merely, and, tliough bound bythe 
decree as far as thefund is concerned, they are not prevented f rom afterv^rards 
litigating the same question in another suit. But when they corne in, 
whether by intervening upon the record or before the master, they become par- 
ties to the suit as efîectually as if originally joined by their individual names. 
Their spécifie mention and enumeration in the caption of the bill, in the 
prayer for process, and in the original writ, vvould not, as I understand the 
rule in cases of this kind, make a partiale of différence in their character as 
parties. Their interests are cared for by the final decree preoisely as if they 
had been originally joined by name instead of description, and their rights 
in the premises, as adjudicated by the court, will be finally and conclusively 
settled. Mitf. & T. Eq. PI. 46, 474; Ifeve v. Weston, 3 Atk. 557; Giffard v. 
Ifort, 1 Schoales & L. 409, decided by Lord Eedesdale; Story, Eq.Pl. §99. 
Parties couiing in before the master, being bound by the decree, hâve the 
right to appeal. The reason is that the decree binds their interests. Qiffard 
V. Hort, supra, cited 2 Baniell, Ch. Pr. (4th Ed.) 1461. And if such parties 
bring a new suit, a plea of the pendency of the former suit will be allowed. 
Neoe V. Weston, 3 Atk. 557. And such parties are so far bound by the de- 
cree that, if they neglect to litigate their rights, they are forever barred from 
afterwards asserting such rights in other proceedings. Sawyer v. Birchmore, 
1 Keen, 391, 825; Cattell v. Simons, 8 Beav. 243; S. C. 9 Jur. 418; HuU v. 
Falconer, 11 Jur. (N. S.) 151. 

The stockholders in the présent case may be regarded, in considering the 
question now under notice, as composed of two groups: (1) Those who united 
together to obtain redress againstthefraudulent mortgage, and its wrongful 
foreclosure, (being somewhat in excess of a majority ;) and (2) those who 
remained neutral, and refused to join in, and co-operate with, the move- 
ment. Ail the stockholders of the first group hâve corne in before the master. 
A great number of those of the second group hâve also corne in before the 
master.' 

Now, the interlocutory decree provides that the master shall, inter aîia, 
ascertain ail the stockholders "who are entitled to participate in the distri- 
bution of the f und brought into court, and the amount of their respective 
daims. 

The question, then, reduces itself to this: The stockholders of the second 
group say that those of the first group shall first hâve debited against them 
the dividend they hâve already received before they shall participate in the 
présent fund. I ara unable to discover any objection whatever, technical 
or otherwise, for refusing the adjudication of this question in this case. 
It seems to me that the case should proceed, as between thèse stockholders, 
upon the analogies of an aceounting between partners, in which it would be 
v.27F.no.9— 41 
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indubitably compétent and proper for one party to show Unit the other had 
collected f unds belonging to the parthershlp, and failed to turn thern over to 
the firmi Or, to recur to another analogy, take the case of a gênerai admin- 
istration in equity. îfo one, I tliink, will deny that in such a case it would 
be entirely compétent for one distributee, or a group of distributees, to re- 
duce the distributive share of another by proving an advancement. No cross- 
bill is necessary, in my judgment, to enable the stoeltholders in this case to 
demand this adjustment. A cross-bill is necessary only in cases where de- 
fendants demand a^rma^iw relief. This relief is not affirmative. It may 
rather be said to be négative and passive. Issues such as this between de- 
fendants are always determined by courts of equity irrespective of the state 
of the pleadings, and witbout formai adversary proceedings; and if, after 
hearing the parties, the questions are passed upon and decided by the court, 
they are final and eonclusive. Corcoran v. Chesapeake & O. Canal Co., 94 U. 
S. 741; Louis v. Brown Tp., 109 U. S. 162; S. C. 3 Sup. Ct. Bep. 92. The 
standard for determining res adjudioata is whetlier or not thesame évidence 
will support both issues. Tested by tliis, the stockholders opposing the in- 
vestigation demanded need not, as I apprehend, trouble themselves with the 
fear that they will be again raolested with the agitation of this question. 
The évidence necessary to settle the inquiry proposed in this case must bepre- 
cisely the same in every form in which this issue can be raised, the essen- 
tials of which are the matters involved in the question whether or not the 
outside fund belonged to ail the stockholders, or to that portion among whom 
it has been divided. I do *not express, or even suggest, any opinion what- 
ever upon the merits of the question involved. I merely intend to say that, 
in my opinion, it is a fit subject of inquiry to enable the court to flnally 
adjudicate this case; and that, as I understand the practice, it is a novel 
doctrine that a court of equity, with its plenary powers, and its boasted flex- 
ibility of procédure, cannot investigate and détermine the question now 
raised. If the contention has merit, the stockholders raising it, aside from 
their estoppel hereafter, should not be compelled to witness the distribution 
of the présent fund, and be remitted to otiier proceedings against the hun- 
dreds of individual stockholders who received the outside fund. If the. con- 
tention has no merit, the resisting stockholders should not be harassed with 
litigation in the future. 

The principles above alluded to are, as I understand the practice in equity, 
so plain and well established that their mère stateme.nt will at once command 
assent. I hâve, therefore, not deemed it necessary to go into an elaborate ex- 
ami nation, discussion, and citation of the authorities. 

Edward K. Jones, Spécial Master. 

To which the court, after hearing counsel, returned the following. 

In Equity. 

Charles M. Da Costa, for complainant. 

Augustus C. Brown, for défendants Cutting and Marie. 

Clifford A. Hand, for défendant Bodine and others, stockholders. 

William H. Sage, for défendant Kerens and other stockholders. 

Daniel H. Chamberlain, for défendant Cowdrey. 

Jérôme à Nason, for other stockholders. 

Wallace, J. a fund is in court for distribution among the stock- 
holders of the complainant according to their respective interests. One 
class of participants insists that participants of another class should 
not share equally in the distribution, because the latter hâve appro- 
priated to themselves exclusively another fund belonging to the cor- 
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poration, the proceeds of which should be distributed equally among 
ail the stockholders. If the suit under which the fund is brought 
hère for distribution were one to settle ail accounts between the cor- 
poration and its ôtookholders, and to distribute ail its assets aceording 
to the respective rights of the stockholders, then it might well be 
urged that the court must ascertain what moneys or property belong 
to the corporation, whether actually brought into court or not, — and 
if it should appear that moneys belonging to it hâve been appropriated 
by one class of stockholders to the exclusion of another class, a decree 
would be made proceeding upon that basis. If the fund actually 
brought in would be sufiBoient to satisfy the just claims of the stock- 
holders who did not share in the fund which has been appropriated 
by the others, the decree would provide for a distribution by which 
the claims of the former would be satisfied in f ull, and the claims of 
the latter reduced by deducting what they had already received. But 
this suit is brought to distribute a specified fund, which the corpora- 
tion is unable to distribute by its own instrumentalities. By reason 
of différent relations sustained towards this fund by différent classes 
of stockholders, the corporation is equitably required to diseriminate 
between them, and to recognize the right of one class, by reason of 
the expenditures they bave incurred to produce the fund, to hâve an' 
additional allowance made to them which will reimburse them. The 
claim of this class for reimbursement is one against the corporation, 
and is an équitable lien upon the fund which they hâve realized for 
the corporation. Purther than this the corporation does not seek to 
adjust the rights of stockholders to share in its property. 

Upon the facts alleged by Mr. Kerens, and those who unité with 
him, the moneys received by the stockholders of the Cowdrey com- 
mittee belong to the corporation if they do not belong to those stock- 
holders personally. An action to recover thèse moneys must be brought 
by the corporation, unless it refuses to sue, and a case can be made 
authorizing a stockholder to sue in behalf of the corporation. A de- 
cree in such a suit would conclude ail the stockholders as well as the 
parties défendant. The détermination of an issue in this suit be- 
tween stockholders of one class and those of another, concerning the 
respective rights of each in a fund not sought by the bill to be brought 
into court for distribution, might conclude the immédiate parties to the 
issue, but certainly would not adjudicate the rights of others. The 
stockholders of the Cowdrey committee could not invoke the adjudi- 
cation as an estoppel if they should succeed, when other stockholders, 
not parties to the issue, might seek to retry the questions involved. 
If any stockholders are entitled to require the corporation to make a 
gênerai distribution of ail the property among the stockholders, they 
must seek relief by an original bill, or an original bill in the nature 
of a cross-bill. 

The master is tberefore directed to proceed iu conformity with thèse 
views. 
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CoEBiN 0. Graves. 

{OireuU Court, N. B. lowa, E. D. April Term, 1886.) 

Partnbbship — Spécial Partneb — Actiok against— Action to Enforcb Db- 
CRBB IN Equity. 

A decree in a suit in equity, at the instance of a créditer of a flrm, found 
that a spécial partner had received a sum, the property of the flrm, which 
should hâve been applied to the payment of debts, and ordered such partner 
to pay the amount to the clerk of court in order that it might be applied to 
the payment of the claims that should be established against it. The partner 
having failed to make payment as required, held, that such decree could not 
be foundation for an action at law at the instance of the creditor to compel 
him to do so, as it did not entitletVie creditor to demand judgment, either in 
his own right, or as trustée for the other creditors, for the entire sum; and 
the amount to which he was entitled was not flxed, nor could it be ascertained 
from the facts found in the decree. Held, further, that the action could not 
be maintained, even thoughthe clerk of court be joined as co-plaintifE, as the 
decree did not make him a trustée or receiver, nor did it clothe him with any 
power or right, or convey to him a title to the money as trustée, or otherwjsë. 

Law. Demurrer to pétition. 

W. J. Knight, for plaintiff. 

Henderson, Hurd é Daniels, for défendant. 

Shiras, J. From the allégations of the pétition and amended péti- 
tion in this cause filed, it appears that Chester C. Corbin brought a 
suit in equity in the United States circuit court for the Northern dis- 
trict of Illinois, for the benelit of himself and other creditors, against 
William A.Boies, B. B. Fay, L. W. Conkey, and J. K. Graves, partners 
nnder the firm name of Boies, Fay & Conkey, and other défendants, 
for the purpose, among other things, of setting aside certain judg- 
ments and transfers of property, on the ground that the same were 
in fraud of the rights of creditors. On the twenty-sixth day of Sep- 
tember, 1885, a decree was entered in said cause, which, inter alia, 
found that said Graves was a spécial partner in the firm of Boies, 
Fay & Conkey, having contributed $50,000 to the capital stock thereof ; 
that through certain judgments confessed by said firm, and other 
means recited in the finding of the court, there had come into the 
hands of said Graves the sum of $100,706.71, proceeds of the prop- 
erty of the firm, and which equitably belonged to the creditors of said 
firm; that the complainant, Chester C. Corbin, owns two promissory 
notes executed by the firm ; "and that the said limited partnership is 
indebted to him thereon in the sum of four thousand three hundred 
and fifty-nine 31-100 dollars. It is therefore ordered and adjudged 
and decreed that ail the property and effects held by the said limited 
partnership, on the twentieth day of August, 1882, and subséquent 
thereto, and when the said judgments were confessed, were a spécial 
trust fund for the payment of the firm debts rateably among its 
creditors. It is further ordered, adjudged, and decreed that the de- 
fendant Julius K. Graves pay to the clerk of this court, within 30 
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Aays from tbe entry of this decree, for the benefit of the complain- 
ant, Chester C. Corbin, and such other creditors of the said limited 
partnership as shall prove their right to share in the distribution of 
the assets of said firm, the sum of $100,796.71, being the amount of 
the several sums paid to him ont of the assets of the said limited 
partnership," The decree further pro vides for a référence to a master 
to take proofs of tbe debts due to such creditors of said partnership 
as shall apply for that purpose, and grants leave to the complainant 
to apply for further orders, retaining the case for that purpose. The 
said G-raves having failed to pay into court the sum specified in this 
decree, the said Corbin brought the présent action at lawin tbis court 
against Graves, he being a citizen and résident of lowa, and, after 
reciting the rendition of tbe decree, and the failure to pay to the clerk 
of the court in Illinois the said sum of |100,796.71, or any part 
thereof, he prays judgment therefor, with interest. By an amend- 
ment, W. H. Bradley, clerk of said United States circuit court in and 
for the Northern district of Illinois, ia made a co-plaintifif with said 
Coroin, and unités in the prayer for judgment. By a demurrer in- 
terposed to the pétition, and amendment thereto, the question is pre- 
sented whetber an action at law can be maintained upon the decree 
set forth and declared upon in the pétition. 

Since the décision in the case of Penningfon v. Gibson, 16 How. 
65, tbe question, whether a final decree in chancery could be made 
the basis of an action at law, bas been settled in the aiBrmative in 
the courts of the United States. Decrees in equity are placed upon 
the same footing as judgments at law. Whether an action at law 
can be maintained tbereon is dépendent, not upon the mère fact 
whether the adjudication is by a court of equity or by a court of law, 
but upon the question whether the action of the court, evidenced by 
a decree in equity or judgment at law, is final, and lixes the respon- 
sibility of thë party proceeded against, so that the amount to be ad- 
judged against him can be ascertained from the record declared on. 
In Pennington v. Gibson the suprême court declared the rule to be 
"that where the decree of the court of equity cannot be enforced by 
its own process, and within the regular bounds of its jurisdietion, 
such decree, when regular and final, and when especially it ascer- 
tains and déclares the simple pecuniary responsibility of a party, 
may, and for the purposes of justice must, be the foundation of an 
action at law against that party whose responsibility has thus been 
ascertained." 

In the case at bar, the objection to the decree sued on is not that 
it is a decree in equity, but that it does not define the amount of lia- 
bility on the part of the défendant. Graves, to the complainant Cor- 
bin. If the finding was that the défendant was indebted to the com- 
plainant in a given sum, there would be no question of the right to 
maintain an action at law on such a decree. The difficulty lies in 
the fact that the decree does not establish a liability upon part of 
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the défendant to complainant for any fixed sum, nor does it finà the 
data from which can be determined what sum is due complainant 
from said Graves. The decree finds that there is due to complain- 
ant from the firm of Boies, Fay & Conkey the sum of $4,359.31, but 
this does not establish the fact that J. K. Graves isliable for this sum, 
or any part thereof, The decree finds that he is a spécial partner, and 
has contributed $50,000 to the capital stock of the firm; and it does 
not appear that he is personally liable for the debts of the firm. The 
decree finds that said Graves has received of the property of the firm 
an amount equal to $100,796.71, which should be applied to the 
payment of the debts of the firm, and Graves is ordered to pay this 
sum to the clerk of the court, in order that it may be applied to the 
payment of the claims that may be established against it. Until 
the report of the master is made and confirmed, it cannot be known 
what amount of debts may be proven up under the référence, and, 
until this is known, it is impossible to ascertain the amount to which 
the complainant Corbin is entitled out of the amount adjudged to be 
in the hands of the défendant. 

It is absolutely certain that under the findings of the decree he can- 
not, in any event, be entitled to over $4,359.31, and interest. Upon 
the final hearing it may appear that he is entitled to but a fraction 
of this sum. It is manifest that the decree does not entitle him to 
demand judgment in his ownright for theentire sum of $100,796.71, 
and it is equally plain that the amount to which complainant is en- 
titled is not fixed by the decree as it now stands, nor can it be ascer- 
tained from the facts found in the decree. When, in the further 
progress of the case in the Illinois court, it is aseertained what amount 
of claims are entitled to share in the distribution of the fund, then the 
proportionate share coming to complainant can be aseertained and 
decreed; and this amount having beenthus aseertained and adjudged 
against the défendant, and in favor of complainant, may be made the 
basis of an action at law. As the decree now stands, it is not suffi- 
cient to enable the plaintiff to maintain an action at law thereon for 
the recovery of the spécifie sum that may be due him; neither does 
it enable him to maintain an action at law in his own name for the 
entire sum ordered to be paid into court by said Graves. The decree 
does not require the défendant to pay the amount named to complain- 
ant, nor does it in any way appoint or recognize Corbin as a trustée 
for the other creditors. The order is that the défendant pay the sum 
to the clerk of the court. 

If this court should now enter a judgment at law in favor of Corbin 
for the entire sum claimed, this court would hâve no control over the 
disposition or distribution of the fund, and the court in Illinois would 
also be without control over^the fund thus collected upon a judgment 
at law in lowa, for the reason that this action is not brought under 
the authority of that court, nor in pursuance of any order made by 
it. So far as Corbin is concerned, the action is brought sua sponte. 
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and Î8 based upon his own right to sue at law upon the decree ; and, 
as already said, the decree rendered does not adjudge any spécifie 
Bum to be due to complainant, and henee tins court cannot give judg- 
ment in favor of Corbin upon the decree as it now stands. 

By the amendment filed to the pétition William H. Bradley, clerk 
of the United States circuit court rendering the decree, is made a eo- 
plaintiff; and it is urged that by the joinder of parties plaintiff thus 
brought about the action can be maintained. It is manifest, however, 
that Bradley bas no joint or common interest with Corbin in the sub- 
ject-matter of the action, and the joinder of the clerk of the court 
does not avoid the difficulty that the decree does not adjudge any 
spécifie sum to be due to Corbin. 

The amendment also avers that this action is brought for the bene- 
fit of said Corbin, and of ail other creditors of the limited partner- 
ship who shall prove up their right to share in the distribution of the 
assets as provided in the decree declared on; and it is urged in argu- 
ment that a recovery of the entire amount decreed to be paid in by 
Graves can be had in this action, the same to be distributed by the 
court in Illinois. This is an action at law, based upon the decree 
rendered in Illinois, and that decree does not authorize or empower 
Corbin to act as trustée or receiver for the other creditors, nor does 
it in any manner authorize him to sue for and recover the $100,- 
796.71 ordered to be paid into court. There is lacking, therefore, a 
right at law on part of Corbin to the entire sum, either in his own 
right, or as trustée for the other creditors. 

It is also urged in argument that the provision of the decree direct- 
ing Graves to pay the sum named to the clerk of the court constitutes 
the clerk a trustée for the benefit of the creditors, and that, as such, 
under the Code of lowa, § 2544, he can sue at law to recover the 
amount ordered to be paid. The decree simply ordered Graves to 
pay the amount named to the clerk of the court. If paid to him, 
the money would, in effect, be held by the court for distribution. 
The decree does not make the clerk a trustée or receiver, nor does it 
clothe him with any power or right, nor does it convey to him a title 
to the money as trustée, or otherwise. In fact, the decree upon its 
face shows that one Eobert E. Jenkins bas been appointed receiver 
in the cause. It cannot be held that a simple provision in a decree, 
directing a party to the suit to pay a given sum to the clerk of the 
court, is in effect an appointment of the clerk as a trustée for the 
rights of creditors, with authority to go into other jurisdictions, and 
maintain actions at law for the recovery of the sum ordered to be 
paid. It is not made to appear that the court in Illinois bas in any 
manner empowered any one to sue for the sums ordered to be paid into 
that court. To maintain the présent action at law it is necessary 
that the plaintiff shall show that they hâve a right at law, under the 
terms of the decree sued on, to recover judgment for some fixed 
amount against the défendant. 
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So far as the plaintiff Bradley is concerned, it is not claîmed tliat 
he bas any interest in or right to the fund soughfc to be reeovered, 
except such as is derived from the order made that Graves should 
pay the amount named to the clerk of the court, This we hold to be 
simply an order requiring payment by Graves, and not a decree con- 
ferring a right or title upon the clerk as trustée or otherwise. So 
far as the plaintiff Corbin is concerned, he cannot, under the terms 
of the présent decree, maintain an action at law for the entire sam 
ordered to be paid by the decree, because he had no légal title 
thereto; nor has he been empowered to sue therefor in any repré- 
sentative capacity; nor can he take judgment for any spécifie sum, 
as his individual share of the common fund, because the amount to 
whicb he may be entitled is not ascertained by the decree sued on, 
that being one of the questions not yet settled by the Illinois court. 

The demurrer must therefore be sustained, and it is so ordered. 

Love, J., concurs. 



Smith and others v. Schell and others. 
(Circuit Court, S. B. New York. April 9 and 12, 1886.) 

1. CUSTOMS DUTIBS— PBOTKST— SUFFICIBNCT. 

A protest made in the case of merchandise not enumerated eo nomine in the 
tarifl' act in force at the time of its importation, and stating only that the 
sanie is claimed to be dutiable at a rate of duty which is imposed by such act 
upon upwards of 350 articles specially enumerated, and also upon ail articles 
"not enumerated" therein, is insufflcient, ûnder the protest act of February 
26, 1845, (5 St. at Large, 727,) and no recovery can be had thereunder. 

2. Samb— CiKCULAB Rate. 

A protest made in the case of this merchandise, stating the rate of duty only 
that it is claimed should be imposed thereon, but especially referring for the 
grounds of the claim to a treasury circular, in which it was held by the secre- 
tary of the treasury that other merchandise therein mentioned was dutiable 
at that rate as being a manufacture of a certain material enumerated in the 
tarifl act as such manufacture, is to be taken together wlth such circular as 
constitutingthe claimants' entire protest, andis, with such circular, sufflcient, 
under the protest act of 1845. to entitle them to recover, if they prove that the 
merchandise covered by the protest is such manufacture. 
8. Samb — Distinction made by Couet. 

But if this merchandise is shown to be a manufacture of a material bearing 
anotber name than the material of which the manufacture named in the pro- 
test is composed, and the tarifl act malîes a clear and positive distinction be- 
tween thèse materials by imposing thereon eo nomine différent rates of duty, 
the court, in considering the tarifl act, will make the same distinction, al- 
though the name of the second material is the name of the genus, and the 
name of the first is the name of a species thereof ; and the claimants are not 
entitled to recover. 

During August and September, 1857, one Henry Hooman im- 
ported from Dundee and Glasgow, in Scotland, into the port of Nevt 
York, certain carpeting, and entered the same for warehouse as 
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"hemp carpetîng." Subseqiiently, and while in -warehouse, Hooman 
transferred tins carpeting to the firm of Haggerty & Co., tlie surviv- 
ing partner of which is the plaintiff's testator. The defendant's tes- 
tator, the late Augustus Schell, classified this carpeting as "jute 
carpeting," dutiable at 24 par centum ad valorem, imder the pro- 
vision for "carpets, carpeting, hearth-rugs, bedsides, and other, por- 
tions of carpeting, being either Aubusson, Brussels, ingrain, Saxony, 
Turkey, Venetian, Wilton, or any other similar fabrie," contained in 
Schedule C of the act of July 30, 1846, (9 St. at Large, 42.) as 
amended by the act of Mareh 3, 1857, (11 St. at Large, 192.) 

Pursuant to the act of February 26, 1845, (5 St. at Large, 727.) 
Hooman, at the time he entered the carpeting for warehouse, made 
protests as follows : 

"I hereby protest against the payment of tvvent.y-four par cent, duty charged 
on the annexed entry o£ hemp carpeting, claiming that uiider the tariiî act of 
Mareh 3, 1857, the same are only subject and liable to the duty of fifteen per 
cent. I claim to hâve the différence refunded, only paying the amount to 
obtain possession of the goods." 

Subsequently, and on Mareh 17, 1858, Haggerty & Co., pursuant 
to the same act, made protests as follows : 

"VVe hereby protest against tlie payment of twenty-four per cent, duty 
charged on the annexed entry of hemp carpeting, claiming that especially 
under the récent décision of the honorable secretary of the treasury, and ty 
the circular issiied by him relating to the duty on liemp carpeting, the same 
are only subject and liable to pay a duty of 15 per cent, ad valorem, We 
raake this additional protest in view of thèse facts, and claim to hâve the dif- 
férence refunded, only paying the amount to obtain possession of the goods." 

The décision and circular of the secretary referred to by Haggarty 
& Co. in this protest read as follows : 

"Tkeasuky Department, Mareh 1, 1858. 

"Sir: Messrs. Wyman and Acklay hâve appealed to this department from 
the décision of thecolleotor at Boston, assessing duty on an article invoiced , 
as • Dutch carpeting' tt the rate of 24 per cent., under the classification in 
Schedule C of the tariff cf 1857, of 'carpets, carpeting, hearth-rugs, bedsides, 
and other portions of carpeting, being either Aubusson, Brussels, ingrain, 
Saxony, Turlîey, Venetian. Wilton, or any other similar fabrie' The appel- 
lants contend that the article in question, being manufactured of hemp, 
should be charged with duty at the rate of 15 per cent., under the classifica- 
tion in Schedule E of the tariff of 1857, of ' manufactures of hemp not other- 
wise provided for.' ' Dutch carpeting ' is a fabrie differing from some one or 
more of the descriptions of carpets specially naraed in Schedule C only in the 
material of which it is composed, the former being of hemp and the lattcr of 
wool; and the question is presented wliether carpeting composed of hemp 
can L« regarded as a fabrie 'similar' to theenumerated varieties, within the 
meaning of the law. The department is of opinion that that term has réf- 
érence as well to the material of which the fabrie is composed, as to the mode 
of ni£.nufacture or the use for which it is designed, and that the article in 
question should be charged with duty at the rate of 15 per cent., under the 
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classification of Schedule E of ' manufactures of hemp not otherwise provided 
for.' ïhe décision of tlie collecter is tlierefore overruled. 
"Very respectfully, 

"HowELL CoBB, Secretary of the Treasury. 
"A. W. AusUn, Esq., Collector, Boston, Mass." 

Thereafter Haggerty & Co. withdrew the carpeting in suit from 
warehouse for consumption, paid duty thereon at the rate of 24 per 
centum ad valorem, and brought this suit to reoover the excess of 
duties exacted above 15 per centum ad valorem. 

In Schedule E of the tariff act of 1846, as amended by that of 1857, 
are upwards of 250 specially enumerated articles, e^ch dutiable at 15 
per centum ad valorem. Section 1 of the act of 1857 imposed a duty 
of 15 per centum ad valorem upon ail articles "not enumerated" in 
either of thèse acts. Schedule D of the act of 1846, as amended, im- 
posed a diity of 19 per centum ad valorem on "jute, sisal grass, coir, 
and other vegetable substances, unmanufactured, not otherwise pro- 
vided for, " and on "matting, China, and other floor-matting, and mats 
made of fiags.^M^e, or grass." Schedule C imposed a duty of 24 per 
centum ad valorem on "hemp unmanufactured;" and, as already 
stated, Schedule E adutyof 15 per centum on "manufactures of hemp 
not otherwise provided for," and Schedule C a duty of 24 per centum on 
"carpets, carpeting," etc.; but in neither of thèse acts is "hemp car' 
peting" or "jate carpeting" provided for eo noinine. (Hemp and jute 
are also treated as separate articles in the foUowing named tariff acts : 
Section 3 of the act of August 30, 1842; sections 14 and 15 of the act 
of March2,1861; sections 10 and 11 of the act of July 14, 1862; sec- 
tion 7 of the act of June 30, 1864; section 21 of the act of July 14, 
1870; Schedule C, section 2504, Rev. St.; Schedule J of the act of 
March 3, 1883.) 

Upon the trial, when the plaintiffs offered in évidence the protests 
made by Hooman, the défendants objected to their admission on the 
ground that they did not comply with the requirement of the protest 
act of 1845 for the foUowing reasons: (1) Thèse protests do not 
point out (and did not point out to the collector) the précise error of 
fact or law which it is nowclaimed rendered his exaction of duty un- 
authorized. (2) They do not refer in terms to any article or the 
name of any article, specially or generally, in either of the tariff acts 
of 1846 or 1857, or in any way to the provision for non- enumerated 
articles contained in thelatter act; "hemp carpeting" not being men- 
tioned eo nomine in either of thèse acts. (3) The only particular of 
fact or law pointed out in them is that under the tariff act in force 
the carpeting in suit is "only subject and liable to the duty of fifteen 
per cent." Schedule E of the act of 1846, as amended by that of 
1857, contains upwards of 250 articles, and imposed a duty of 15 
per centum ad valorem on each of them. Section 1 of the act of 
1857 alsô imposed a duty of 15 per centum ad valorem- on articles 
"not en^imerated" in either act. ; Thèse protests do not point out or 
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spGcify whether ît is claimed that the carpeting in qaestîon was duti- 
able under Schedule E of the first act, or section 1 of the second act. 
(4) The protest act of 1845 did not require a collector to search 
through a list of 250 articles or more to ascertain whether thèse pro- 
tests could possibly be made to apply under Schedule E; and, if not, 
then to search through ail the other parts of the tariff acts of 1846 
and 1857 to ascertain whether they could possibly be made to apply 
under the provision for non-enumerated articles of the latter aot. 
The protest act of 1845 made it the duty of the claimant to set forth 
distinctly and specifically the grounds of his objection to the coUeet- 
or's classification of the merchandise in question, and his exaction of 
duty thereon. 

Stephen A. Walker, U. S. Atty., and Thomas Greenwood, Ass't U. 
S. Atty., for défendants, cited Davies v. Arthur, 13 Blatchf. 84; S- C. 
96 U. S. 148, and cases therein cited. 

A. W. Griswold, for plaintiff, cited Arthur v. Morgan, 112 U. S. 495 ; 
S. C. 5 Sup. et. Eep. 241 ; Steegman v. Maxwell, 3 Blatchf. 365 ; Stone 
V. Redjield, decided November 25, 1861, by Nelson, J.; Vaccori v.Max- 
well, 3 Blatchf. 368. 

CoxB, J., (orally.) There is no eseape from the conclusion that 
this protest is insufficient. The statute provides that a person who 
feels himself aggrieved must, by his protest, point ont clearly and 
specifically the grounds of his objection. The importer of the car- 
peting in suit protests against paying the duties charged by the col- 
lector, insisting that under the tariff act of 1857 his importations are 
only subject to a duty of 15 per cent, ad valorem. This is simply 
referring the collector to the tariff act of 1857. The protest does not 
point out to the section or the clause upon which the importer relies. 
There are, in that act, two sections under which the importations in 
question might be assessed at the rate of 15 per cent., and the plain- 
tiffs are, even now, unprepared to say upon which they will finally 
rest their case. The collector is referred to neither. The protest 
leaves everything to spéculation and conjecture. The collector is 
informed that he bas made a mistake, but is left without the slightest 
information by which to correct it. The law requires more than this 
of the importer. The défendants' objection is therefore sustained, 
and the protests made by Hooman are excluded. 

The défendants' counsel made the same objection to the admission 
in évidence of the protests made by Haggerty & Go. as was taken to 
the Hooman protests; but the court held that the secretary's circu- 
lar of March 1, 1858, to which thèse protests refer, must be taken as 
a part of them, and that consequently it is évident that the grounds 
of objection taken to the payment of duty at 24 per centum ad valo- 
rem by Haggerty & Go. in their protests are that the carpeting in 
suit is dutiable at 15 per centum ad valorem, under the provision for 
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"manufacturoB of hemp" contained in Schedule E of the aot of 1846 
as amended. The court thereupon overruled défendants' objection, 
and admitted in évidence Haggerty & Co.'s protests. 

The plaintiffa then produced two witnesses to show that "hemp 
carpeting," or "jute carpeting," as it was sometimes called, was made 
in 1857, and as far back as 1846, of one article eommercially known 
as "jute," and never of anything else; that jute is the fibre of a plant 
called "jute," and hemp the fibre of a plant called "hemp;" that in 
both cases this fibre is the inner bark of the plant; that there is as 
much différence, possibly more diiïerence, between jute and some 
species of hemp than there is between one speoies of hemp and an- 
other; that jute is less woody than hemp, and softer, if by "woody," 
"stiffness" is meant; that jute is a product of India, and hemp of 
Kussia, Sweden and Norway, Italy, India, and other countries; that 
jute is cheaper than hemp, and in fact the cheapest article grown 
or produced that could be put into a carpet or carpeting; that origin- 
ally hemp was used in Dundee, Scotland, and in Bngland; that sub- 
sequently jute was introduced, and was and is now used as a substi- 
tute for it; that jute and hemp are sometimes mixed in manufactur- 
ing; that "hemp carpeting" is a species of carpet or carpeting which, 
like ordinary carpets or carpeting, is spread on the entire iloor, or in 
strips, as the purchaser may fancy. One of thèse witnesses testified 
that jute is a species of hemp. But it did not appear, however, from 
the testimony of either of thèse witnesses, that jute was ever eom- 
mercially known in 1846 or in 1857, or at any time between thèse 
years, as a species of hemp. Plaintiff also read the définition of 
"hemp" as given at page 64 of volume 11 of the Encyclopsedia Bri- 
tannica and in Ures' Dictionary of Arts, Manufactures, etc.; and 
section 13 of the tarif act of 1861, and section 9 of the act of 1862, 
as to hemp and jute carpeting. 

The plaintiffs having rested, the défendants' eounsel moved the 
court to direct a verdict in their favor on the ground that plaintiffs 
had not proven facts sufïïcient to constitute a cause of action. 

Défendants' Counsel. The merchandise in suit has not been proven 
to be a manufacture of hemp, and upon plaintiffs' theory of the case, 
before they are entitled to recover, such proof must be made. Un- 
der Schedule G of the tariff act of 1846, as amended by that of 1857, 
"hemp unmanufactured" was subject to a duty of 24 par centum ad 
valorem; uuder Schedule D "jute, sisal grasa, coir, and other egeta- 
ble substances, unmanufactured, not otherwise provided for," and 
"matting. China and other fioor-matting, and mats made of flags, 
jute, or grass, were subject to a duty of 19 per centum ad valorem; 
and, undar Schedule E, "manufactures of hemp not otherwise pro- 
vided for," to a duty of 15 per centum ad valorem. It thus appears 
that oongress has in thèse acts made a clear and positive distinction 
between jute and hemp. As congress has made this distinction, this 
court is bound. in considering thèse acts, to make the same distinc- 
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tion. The undisputed testimony in this case shows that at and prior 
to the dates of the passage of thèse acts "hemp carpeting" was made 
of jute. Within the purview of thèse acts, it is not a manufacture 
of hemp. But it matters not whether herap carpeting was made of 
hemp or of jute ; the merchandise in suit was carpeting, and was 
therefore properly classified for duty under the provision for carpet- 
ing contained in Schedule C. If further reason for this classifica- 
tion be needed, it is found in the fact that no évidence has been 
produced by the plaintiffs to show of what material or materials this 
merchandise was composed. 

Plaintifs' Counsel. No inference must be drawn to the damage 
or détriment of the plaintiffs by reason of the différence between un- 
manufactured hemp and unmanufactured jute; because, at the very 
time of the passage of the act of 1857, congress had made several 
appropriations for the encouragement of the manufactures of what 
is known as "Eussian hemp," or hemp proper, and contracts were 
made by direction of congress for the purchase of American hemp in 
place of this foreign hemp, for the uses then made of it. The whole 
question in this case is, was this hemp which was called by the im- 
porter "hemp carpeting," and which was returned by the appraiser 
as jute carpeting, manufactured hemp? And that ail turns upon 
the question whether or not jute is a species of hemp. If jute is a 
species of hemp, then the plaintiffs' carpeting is a manufacture 61 
hemp, and he is entitled to a verdict. That is ail there is to it. The 
plaintiffs insist that there has been évidence enough offered in this 
case to go to the jury upon the question whether or not jute is a spe- 
cies of hemp. He has the testimony of one of his witnesses upon 
that question, and he has the authorities in two books that jute is a 
fipecies of hemp. 

The Cotjrt, {orally.) I think the counsel for the défendants states 
the controversy in this case perfectly. The burden is upon the plain- 
tiffs to satisfy the jury that thèse importations are manufactures of 
hemp. Unless the plaintiffs succeed in doing so, they are not en^' 
titled to recover. Instead of proving that their importations are 
manufactures of hemp, they hâve proved beyond any question that 
they are manufactures of jute. They hâve, it is true, supplemented 
this évidence by the opinions of learned gentlemen, taken f rom varions 
periodicals, that hemp and jute are substantially the same thing, 
and it is insisted that the proof is sufficient to uphold a finding by 
the jury to this effect. But the short answer, in my judgment, is 
that we are construing the tariff acts of 1846 and 1857, where the 
law-makers bave drawn a clear distinction between the two materials. 
So I do not see how I can leave it to the jury as a question of fact to 
say whether the two are the same, when congress has said that they 
are différent. Congress, throughout the law, has recognized the dis* 
tinction between "jute" and "hemp." The two words are repeatedly 
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used, and dutîes are imposed upon manufactures of each respectîvely. 

Ab there is no question of fact, gentlemen, you will render a ver- 
dict in favor of the défendants. 

Such verdict was thereupon rendered. 



Cummins and others v. Eobbrtson, Collector. 
(Circuit Court, 8. D. Neai York. April 20, 1886.) 

CnsTOMS Dttties— Pkotest— Rbv. 8t. § 2931. 

A protest, under section 2031, Rev. St., stating the rate of duty which fm- 
ported merchandise should pay, and not specifying under what section, sched- 
ule, clause, or paragraph of thetarift act, or under what name in said act, the 
same is claimedto be dutiable, islnvalid and insufflcient, where there is more 
than one clause or paragraph in said act imposing the same rate of duty, and 
where the imported merchandise is not speciflcally designated in said act by 
the same name as that stated in the protest. 

This was an action against William H. Eobertson, collector of the 
port of New York, to recover an alleged excess of duties upon certain 
importations of bichromate of soda, made by the plaintiffs in the years 
1884 and 1885, The collector assessed the duty thereon at three 
cents per pound, under the provision for bichromate of potash con- 
tained in Schedule A of tariff act of March 3, 1883, (22 St. at Large, 
488; section 2499, Eev. St.) 

The plaintiffs protested under section 2931, Eev. St., as foUows: 

" We hereby protest against the liquidation of the duties as made by you 
upon our entry of bichromate of soda, per steara-ship Noordland, froni Ant- 
werp. dated December 27, 1884, and against the payment of the duties as as- 
sessed, deraanded, and exacted by you thereon. ïhe grounds of our objection 
are that bichromate of soda should pay a duty of 26 per cent., not 3 cts. par Ib., 
as assessed by you. We also protest against the payment of any and ail duties 
not legally chargeable upon said importation, and hereby especially reserve ail 
questions of law or fact that may arise. Being under compulsion and dnress, 
wepay the amount of duties demanded and exacted by you in order to obtain 
possession of our goods, and hereby notify you that we shall hold yourself 
and the United States jointly and severally liable for the excess exacted, and 
also notify you that we intend this protest to apply to ail future similar exac- 
tions. 

"Dated New York, February 16, 1885." 

The plaintiffs' attorneys, in opening the case, claimed that the im- 
ported merchandise was dutiable at 25 per cent, ad valorem as a 
chemical sait, under Schedule A of tariff act of March 3, 1883, un- 
der the provision for "ail chemical compounds and salts, by what- 
ever name known, and not specially enumerated or provided for in 
this act." The case turned upon the sufHciency of the protest, on the 
objection of the défendant to its réception in évidence when offered 
at the trial by the plaintiffs. , 
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The otjectiona to the proteat made by the défendant were : (1) 
That it does not comply with the requirements of section 2931, Eev. 
St., in that it does not set forth distinotly and specifically the grounds 
of the plaintiffs' objection to the duties levied on their merchandise 
by the coUeetor. (2) It does not refer in terms to any tariff act, 
nor to any section, schedule, clause or paragraph of any tariff act, 
nor to the name of any article or merchandise of commerce, specially 
or generally, under which the plaintiffs claim the goods should be 
dutiable. (3) Bichromate of soda, eo nomine, is not specified in any 
tariff act. The protest does not state that bichromate of soda, should 
pay a duty of 25 per cent, as a chemical compound, or chemical sait, 
(as now claimed by plaintiffs,) nor does it refer the coUeetor in any 
manner to Schedule A of the tariff act of 1883. (4) Paragraphs 
(Heyl) 6, 29, 39, 87, 88, 92, 93, 124, 185, 206, 283, 384, 392, 398, 
401, 407, 422, 427, 429, 455, 458, 459, 469, and 486 of the tariff 
act of 1883, each and ail, impose a duty of 25 per cent, ad valorem. 
The protest does not point out to the collector under which of such 
paragraphs the plaintiffs claim their goods to be dutiable. (5) The 
invoices and entries throw no light upon, and furnish no guide to, 
the classification of the goods. The merchandise is mentioned there- 
in simply as casks or barrels of bichromate of soda. 

The United States district attorney quoted Sadler v. Maxwell, 3 
Blatchf. 134, 135; Davies v. Arthur, 13 Blatchf. 34; 96 U. S. 148; 
also Smith v. Schell, ante, 648. 

Plaintiffs' attorneys quoted Frazee v. Moffitt, 18 Fed. Eep. 584. 

Dudley J.-Phelps and Edward Hartley, for plaintiffs. 

Stephcn A. Walker, U. S. Dist. Atty., and Henry C. Platt, Asst. 
U. 8. Dist. Atty., for défendant. 

CoxE, J., iprally.) I am clearly'of the opinion that this protest is 
insufficient. To hold it valid, the court, in my judgment, would hâve 
to disregard the plain language of the statute which requires the im- 
porter to point out distinctly and specifically the grounds of his ob- 
jection. This protest does nothing of the kind. Bichromate of soda 
is a non-enumerated article, and no section of the statute is re- 
f€rred to under which the importer insists that the duty should be 
collected. The protest does not state that the importation is a chem- 
ical sait. The section of the tariff act of March 3, 1883, providing 
for an ad valorem duty of 25 per cent, upon "ail chemical compounds 
and salts" is in no way alluded to. In short, there is nothing stated 
in the protest to aid the collector in making a correct classification. 
No guide is given him. He is simply referred to the statute, and re- 
quested to search through its manifold provisions for the purpose ôf 
proving himself in error. He is informed that he bas made a mis- 
take, and is told that h e may find it if he examines the statute with 
Bufficient diligence. The law relating to protests contemplâtes mucb 
more than this. 
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The case of Frazee v. Moffitt, 18 Fed. Eep. 584, is not an autlior- 
ity in point, for in that case there was but one section of the statute 
under which the liquidation could hâve been made, and, with that 
section and the protest before him, the collector could not hâve been 
misled. In the case at bar, on the contrary, there are a large num- 
ber of clauses, stated by the district attorney to be about 24, -which 
provide for an ad valorem duty of 25 per cent. There is nothing in 
the protest calling the attention of the collector to the one upon which 
the importer relied. 

The objections to the admission of the protest are sustained. 

The protest being excluded, the district attorney moved for a direc- 
tion of a verdict for the défendant, which motion was granted by the 
court. 



HoBBiB and others v. Smith and others.' 

Same v. Michigan Pipe Co. 
{Circuit Gouri, N. D. Nm York. May 10, 1886.) 

1. Patents fob Intentions — Assignmbnt, Resektation in — Action bt As- 

signée FOR InPRINGEMBNT. 

Where the owner of a patent assigna for certain States, but reserves to him- 
self the right to use the invention in one of said states in common with his 
assignée, such réservation will not defeat an action by the assignée alone for 
an infringement 61 the patent in the states not covered by the réservation. 

2. Same— CONSTK0CTION of Assignment. 

But it would not be an unreaaonable construction of such an assignment to 
say that the patentée, having, by the usual vrords of transfer, divested him- 
self of ail right, title, and interest in the patent, deaired to provide that ho 
should be permitted to use the patent in the territory covered by the réser- 
vation without subjecting himself to an action for infringement. 

3. Samb — Défense that Title is Dbfective must be Pleaded. 

Where alleged defects of title might hâve been corrected had plaintiff been 
notified prior to the trial, lield that, under the provisions of the New York 
Code, it was the duty of the défendants to apprise the plaintifïs, either by de- 
murrer or answer, oi this défense. 
4 Same — Attacking Patent. 

An attack on the validity of a patent cornes with poor grâce from one who 
has paid large sums of money for its privilèges, and built up a flourishing 
business by asserting that his goods were made under it, and who has main- 
tained that it was good and valid in law, even thoùgh when sued as a très- 
passer he may not be technically estopped to dispute its validity. 

5. Same — Effect of AoejuiESOENCB bt Public. 

In such a case, and where, although the invention was of great value, thero 
was a full acquiescence on the part of the public in the validity of the patent, 
the court should scrutinize évidence against its validity with the utmostcare. 

6. Same— Patentable Noveltt. 

The patent was for a wooden pipe, which was rendered impervious to water 
or gas by coating it inside and out with a composition of coal-tar and saw- 
dust. It was shown that pitch was known as a preservative of wood long 
prior to the date of the patent; that it had been used as a coating for wooden 

' Bdited by Charles 0. Linthicum, Esq., of the Chicago bar. 
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pipes; that tarred pipes rolled in sand were old; and that sawdust had been 
known as an absorbent ofsticky substances. But sawdust and tar had never 
before been combined in the manner described in tlie patent, and the pat- 
entée made tarred wooden pipe a practical reality. Held, tbat althougli pat- 
entee's method was not a great discovery, it was a valuable improvement, en- 
titling him to the reward of an inventer. 

7. Samb — Inpringement. 

The spécification described the coating of wooden pipes with a composition 
of coal tar mixed with sawdust, and applied while hot, and suggested that 
"the pipes, after having been coated with tar, and before the said tar bas set, 
may be rolled in sawdust." The claim was for "the combination of a com- 
position of hard boiled tar and sawdust with wooden pipes, applied in the 
manner and for the purpose set f orth. " Eeld that, ref erring to the descrip- 
tion for a f ull meaning of the elaim, the patent was not limited to the coating 
of the pipes with the composition, but covered the method of coating them 
with tar, and then rolling them in sawdust. 

8. Samb— Equiyalents. 

The défendants in this case used auger borings instead of sawdust in coat- 
ing their pipes. The two were so nearly identical that the différence was 
hardly discernible, one being an exact équivalent of the other. Held, th,at 
they mfringed. 

9. Samb— Sale, of Patentkd Abticle, Venue op. 

Défendante manufactured patented goods in Michigan, forwhich statethey 
owned the patent. Some of their goods they sold and delivered within their 
own territory, the purchaser taking them into the territory owned by plain- 
tifïs under the same patent. In other instances they sold goods which they 
agreed to deliver within plaintifEs' territory. Held: First, that where the de- 
livery of the goods was made in Michigan, the venue of the sale was there; 
second, that where, by express agreement, the défendants contracted to con- 
vey the goods to plaintifîs' territory, and there deliver them, the sale must be 
regarded as made in said territory, and that such sales were an infringement 
upon plaintifEs' exclusive rights. 

10. Samb— Lawful where Madb, Lawful Evebywhekb. 

The grantee of a particular territory under a patent, bas the right to sell in 
that territory, and such right cannot be curtailed, though the purchaser take 
the goods bèyond the prescribed limits; and this is so, even though the vendor 
knows that the purchaser intends so to act. 

11. Samb — Damages— Loss of Sai.es. 

The évidence showed that the sales made by défendants in plaintifEs' ter- 
ritory would bave been made by plaintifEs if défendants had not interfered, 
and that plaintiiïs were compelled to sell their goods at a reduced priée by 
reason of the défendants' compétition. Held, that the profltswhich plaintiSa 
would bave realized, had they made the sales, were a fair measure of dam- 
ages; and that the réduction in plaintififs' price caused by défendants' unldw- 
ful sales should also be taken into considération. 

At Law. Tried by the court. 

James A. Allen and George Wing, for plaintiffs. 

Benjamin H. Williams and Wells W. Leggett, for défendants. 

CoxB, J. On the twenty-second of November, 1864, letters patent 
No. 45,201 were issued to Arcaloua Wyckoiï, of Blmira, New York, 
for an improvement in gas and water pipes. In the spécification the 
patentée déclares: 

"This invention consista in the application or use of a composition of saw- 
dust and hard boiled tar in combination with wooden pipes, in such a manner 
that, by coating said pipes on the inside and outside with the composition, 
the wood is rendered perfectly impervious to water or gas, and preserved 
against the injurions influence of moisture from inside or outside. * * * l 
boll coal or gas tar to such a consistency that it will become hard when cooled, 
v.27F.no.9— 42 
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and mlx It with sawdnst în about the folio wîng proportions: coal-tar ten 
parts, sawdnst one part; and this composition, while liot, I apply to the 
pipes, — both inside and out for gas, and outside only for water. Instead of 
mixing the coal-tar with sawdust previous to applying the composition to 
thé pipes, the coal-tar, after having been boiled, may be applied flrst, and the 
sawduat sprinkled over it; or, instead of this, the pipes, after having been 
coated with tar, and before the said tar is set, may be rolled in sawdust to 
take up enough to prevent the pipes from sticking together when piled up, 
or to the hands when handled, before the composition is perfectly hard." 

The claim is as foUows : 

" The corabination of a composition of hard boiled tar and sawdust with 
wooden pipes, applied in the manner and for the purpose set forth." 

Plaintiffs were, from May 31, 1876, nntil November 22, 1881, the 
date of its expiration, assignées under the patent for New York, New 
England, New Jersey, Pennsyivania, Delaware, Maryland, Virginia, 
West Virginia, and the District of Columbia. During the latter part 
of this period the défendants, first as copartners, and afterwards, 
with some changes, as a corporation, were assignées for Michigan 
and other states, having the right to make, use, and sell the pat- 
ented article within the assigned territory. The défendants hâve 
soid large quantities of the patented pipe to parties residing within 
the territory assigned to the plaintiffs, and it is to recover danûages 
for this alleged infringement that thèse actions are brought. 

The défenses are — First, that the plaintiffs' title is defective; sec- 
ond, that the patent is void for want of novelty and invention ; third, 
that défendants do not infringe, because the pipe manufactuired by 
them is not covered by the claim of the patent ; and also for the rea- 
son that ail their sales were made at Bay City,. Michigan, where they 
had a right to seli. 

The objections urged against plaintiffs' title, though they show 
much ingenuity, are formai and technical in character, It is said 
that the patentée is a necessary party for the reason that the assign- 
ment from him dated Jnly 31, 1874, contains thèse words : "Except- 
ing and reserving, however, the right of said Archalous Wyckoff to 
use said patents in common with said I. S. Hobbie, Miles Ayranlt, 
and J. A. Hobbie in the state of New York from and after April 1, 
1877." It will be seen that even if the interprétation contended for 
by the défendants is placed upon this clause, namely, that the pat- 
entée still retains tlie légal title, it could not defeat the action, for 
the reason that the réservation relates only to the state of New York. 
As to the other states the assignment is absolute and perfect. But 
it woald seem to be not an unreasonable construction to say that the 
patentée having, by the usual words of transfer, divested himaelf of 
ail right, title, and interest in the patent, desired to provide that, 
after a certain date, and in a limited field, he should be permitted to 
use the patent without subjeeting himself to an action for infringe- 
ment. The légal title is transferred to the assignées; a personal 
right to use is retained by the assigner. The answer is, silent as to 
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this objection, and also as to the other alleged defects of tîtle, many, 
if net ail, of which could hâve been corrected had the plaintiffs been 
notified prior to the trial. I am inclined to think, therefoi'e, that, 
under the provisions of the state Code, it was the duty of the défend- 
ants to apprise the plaintiffs, either by demurrer or in the answer, of 
tbeir position in this regard. 

Although the défendants, sued as they are as trespassers, may not 
be estopped to dispute the validity of the patent, it is thought that 
the accusations against it corne with poor grâce from those who were 
willing to pay large sums of money to be admitted to its privilèges; 
who hâve built up a flourishing business, and made large gains, by 
asserting that the pipe manufactured by them was made pursuant to 
its spécifications; and who, during its life, maintained, both indi- 
reetly and by positive assurance, that it was good and valid in law. 
Thèse considérations, together with the significant faot that there 
was a full acquiescence on the part of the public, — that although the 
patent was regarded as of great value, no one ever disputed its valid- 
ity, — should lead the court, in an action of this character, to scruti- 
nize with the utmost care the évidence now offered to overthrow it. 
The défendants presented sdme proof tending to show that the pat- 
ented pipe was used prior to the date of the patent at Elmira, Cor- 
ning, and other places in the southern part of the state of New York. 
The burden is upon them to establiah this défense beyond a reason- 
able doubt. Cantrell v. Wallick, 6 Sup. Ct. Rep. 970, (April 12, 
1886,) and cases there cited, It suffices to say that, tested by this 
rule, the proof is insufficient to overthrow the presumption of valid- 
ity arising from the patent itself. 

The further testimony upon this branch of the case may be sum- 
marized as follows. It was shown that pitch was known as a pre- 
servative of wood long prior to the date of the patent; that it had 
been used as a coating for wooden pipes; that tarred pipes, roUed 
in sand, were known as early as 1851; and that sawdust had been 
known as an absorbent of sticky substances. The field was therefore 
a narrow one ; but the fact remains that sawdust and tar had never 
before been combined in the manner described in the patent. Wyck- 
off took a forward step in the path of invention. He made tarred 
wooden pipe a practical reality. His was not a great discovery, but 
it was a valuable improvement, entitling him to the rewards of an in- 
venter. 

The proposition that the défendants do not infringe because the 
method adopted by them of roUing the tarred pipes in sawdust is not 
covered by the patent, cannot be maintained. It is argued that the 
claim relates only to the coating of pipe with the composition or naixt- 
ure of hard boiled tar and sawdust, Such a construction would be 
illiberal and narrow in any case, and especially sa when demanded 
by, those who bave for years asserted that their pipe was made pur- 
suant ta the spécification, and protected by the claim, of the patent. 
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The olaim îs for "the combination of .a composition of hard boiled 
tar and sawdust witii wooden pipes, applied in the manner and for 
the purpose set forth." Keferring to the description for a f ull mean- 
ing of the claim, (Reed v. Chase, 25 Fed. Eep. 94, 99,) it will be 
seen that "the pipes, after having been coated with tar, and before 
the said tar bas set, may be rolled in sawdust." This is precisely 
what the défendants do. The claim, fairly construed, covers this 
manner of applying the tar and sawdust to the pipes. Neither can 
the défendants eswape the charge of infringement because they use 
auger borings instead of sawdust. The proof is clear that the two are 
BO nearly identical that the différence is hardly discernible. Surely, 
one is an exact équivalent for the other. 

But the most difBcult question involved in this controversy remains 
to be answered. Were the sales made in Michigan, and had the de- 
fendants a right to make them there, knowing that the pipe was to 
be used in the plaintiffs' territory ? The défendants were engaged 
in business at Bay City, Michigan, having their manufactory at that 
place. The plaintiffs' manufactory was at Tonawanda, New York. 
The défendants knew this, and also that the plaintiffs' territory em- 
braced New York, New England, and other states. As to some of 
the larger transactions, it cannot be disputed that the agreement for 
the sale was made at Bay City, and that the delivery upon the cars 
or boat at that place was a delivery to the purchaser. In no two in- 
stances were the transactions precisely similar; but it may be said, 
generally, that, in those cases where the parties had not already a 
full knowledge of the subject by reason of previous dealings, the first 
step was an inquiry from the purchaser as to the quality of the pipe, 
the priée, the rate of freight, etc. This was foUowed by a letter from 
the défendants inclosing a price-list, and stating the proposed discount. 
Then followed an order for the pipe or casing. The order was accepted, 
and the merchandise loaded upon the cars or boat at Bay City. It 
was paid for by check or draft mailed to the défendants. In some 
instances the agreement was that the pipe shouid be delivered to the 
purchaser at Tonawanda, Buffalo, or other places in plaintiffs' ter- 
ritory. In the case of the sale to Eichard Savage, the défendants 
agreed, in writing, to deliver the property at Wheeling, West Virginia, 
and Savage wrote from Wheeling accepting the offer; so that, not 
only was the contract made at Wheeling, but the pipe was delivered 
there. Kegarding the sales made to Garden City and to the Spring- 
field Gas-light Company, the défendants agreed to fill the order for 
"|20 per M. feet, delivered at Tonawanda or Buffalo." The défend- 
ants paid the freight to Buffalo, or deducted it from their bill. As 
to the Océan Oil Company, the agreement was to deliver in New York 
at one dollar per lineal foot. Eegarding the order of the Auburn 
Steam-heating Company, dated July 19, 1879, I cannot find that the 
proposition therein contained was accepted by the défendants. Al- 
though some of the correspondence is almost illegible, it would seem 
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that the final agreement was that the property should be delivered at 
Bay City, the défendants aoting for the purchaser only to procure a 
favorable freight rate through to Auburn. Where the pipe or casing 
was delivered to the carrier at Bay City for and on account of the 
Vendée, there was a sale with no conditions. The minds of the par- 
ties met at Bay City, and the transaction was completed there. Noth- 
ing more was required. The title passed when the goods were deliv- 
ered to the carrier. The carrier was the agent of the vendee, and not 
of the défendants. Where a contract is made for the purchase of 
goods, and nothing remains to be done by the vendor, the property 
passes immediately, so as to cast upon the vendee ail future risks. 
Had there been a condition précèdent to be perforœed in the plain- 
tiffs' territory, the rule would be otherwise. The case in hand differs 
in this respect from the case of State v. O'Neil, 2 Atl. Eep. 586. 
There the goods were sent C. 0. D. from New York to Vermont. The 
express company was made the agent of the vendor, and the vendees 
aequired no right to the property until they paid for it; preeisely, in 
légal effect, as if the vendor had sent his clerkor had himself carried 
the goods into Vermont, and had there delivered them upon receiv- 
iug the priée. The distinction between such a transaction and the 
sales of pipe, where the delivery was made at Bay City, ia olearly 
drawn in U. S. v. Shriver, 23 Fed. Eep. 134, where the court, at page 
136, says: 

"An order from a person at Fairfield to the défendant at Shawneetown 
for two gallons of liquor, to be shipped to Fairfield C. O, D., is a mère oflfer, 
by the persons sending such order, to purchase two gallons of liquor from 
the défendant, and pay him for it when he delivers it to hiin at Fairfleld; 
and a sliipment by the défendant according to such order is practieally the 
same as if the défendant had hinaself taken two gallons of liquor from his 
store in Shawneetown, carried it in person to Fairûeld, and there delivered 
it to the purchaser, and received the priée of it. It would be différent if 
the order from Fairfleld to the défendant was a simple order to ship two gal- 
lons of liquor by express to the person ordering, whether such order was ac- 
companied by the money or not. The moment the liquor, under such an 
order, was delivered to the express company at Shawneetown it would be- 
come the property of the person ordering, and the possession of the express 
company at Shawneetown would be the possession of the purchaser, — the 
sale would be the sale at Shawneetown; and if it were lost or destroyed in 
transit, the loss would fall upon the purchaser." 

The delivery to the carrier is a constructive delivery to the vendee, 
and the goods are oonsidered iu his possession when delivered to the 
carrier for him, and at his risk ; but if not delivered for him, — if de- 
livered for the vendor ; if by the express terms of the contract the 
vendee bas nothing to do with the carriage of the property; if he is 
under no obligation regarding the goods until they are delivered, — 
it follows that the sale is not completed till they are delivered and 
accepted. When goods are sent upon the account and risk of the 
shipper, the delivery to the carrier is a delivery to him as agent of 
the shipper, and not of the consignée. Shuenfeldt \, Junkermann, 
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20 Fed. Eep. 357; Grave v, Brîen, 8 How. 429; Terry v. Wheeler, 
26 N. Y/520,525; Olyphant v. Baker, 5 Denio, 379, 383; The Mer- 
rimack, 8 Cranch, 317; Acraman v. Morrice, 8 C. B. 449; Ludlow v. 
Bowne, 1 Johns. 1; Evans v. Marlett, 1 Ld. Eaym. 271; Vale v. 
Bayle, 1 Cowp. 294; Thompson v. Cincinnati, W. é Z, R. Co., 1 
Bond, 152; Blvm v. The Caddo, 1 Woods, 64; Andrews v. Durant, 11 
N. Y. 35; Mucklow v. Mangles, 1 Taunt. 318; TAe Frances, 8 Cranch, 
418; Jon^s v. U. S., 96 U. S. 24; Benj. Sales, §§ 317-320; Story, 
Sales, § 306. 

Thèse authorities establish two propositions as applicable to the 
cause in hand : First, that where the delivery of the goods was made 
at Bay City, the venue of the sale must be held to be in Michigan ; 
and, secondly, where, by express agreement, the défendants eontracted 
to convey the property to New York, Massachusetts, and West Vir- 
ginia and there deliverit, the sale must be regarded as consummated 
in the plaintiffs' territory. For this infringement there can be little 
doubt as to the plaintififs' right to recover. 

Eegarding the remaining sales, the question is, can there be a re- 
covery for pipe and casing sold at Bay City, the défendants knowing 
that it was to be used in the plaintiffs' territory? Upon this propo- 
sition there may be room for discussion as to what the law should be; 
there can be none as to what the law is. In Adams v. Burke, 17 
Wall. 453, (at circuit, 1 Holmes, 40,) the question was sharply at 
issue, and the suprême court decided that a patented article, when 
rightfully bought, could thereafter be used anywhere; thus going a 
step further than is necessary in the case at bar; for hère the action 
is not against the user, but against the seller, there being no prêteuse 
that the défendants ever used the pipe in the forbidden territory. 
Had the plaintiff in that case brought his action against Lockhart 
and Seelye, the merchants who sold the coffin lid in Boston, it is quite 
clear that there would bave been no dissent in the suprême court. 
No case has been cited holding that the grantee of a particular terri- 
tory is not at liberty to sell within that territory, and, having the 
right, it cannot be curtailed, though the purchaser takes the goods be- 
yond the prescribed limits. This is so, even though the vendor knows 
that the purchaser intends so toact. See, also, McKay v. Wooster, 2 
Sawy. 373. Hatch v. Adams, 22 Ped. Eep. 434, is an authority only 
for the proposition that the purchaser of patented articles from the 
grantee of an exclusive territorial right is not at liberty to bring them 
into the territory of another grantee, and there sell them in the course 
of trade. 

Upon the question of damages, the rule contended for by the plain- 
tiffs is that they are entitled to recover what they would hâve made 
had it not been for the défendants' unlawful action. Although stated 
largely from memory, it is thought that the évidence sufficiently es- 
tablishes the fact that as to each of the sales made in their territory 
the plaintiffs would bave received the orders had not the défendants 
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interfered. In some instances the negotiations were actually pend- 
ing, and the coutract about tb be awarded the plaintiffs, when the 
défendants appeared and underbid them. The plaintiffs were also 
compelled, where they did furnish the pipe or casing, to sell at a 
greatly reduced priée by reason of this compétition ; as in the Garden 
City order, for instance. The profits which they would hâve realized 
had they made the sales are therefore a fair measure of their dam- 
ages; and if they were compelled to reduce their price by reason of 
unlawful sales by the défendants, that also should be taken into con- 
sidération. 

It foUows that the plaintiffs are entitled to reeover $3,825 in the 
suit against Henry B. Smith and others, and $925 in the suit against 
the Michigan Pipe Company, with oosts. 



Ambbican Bell Téléphone Co. and others v. NationaIi Imphoved 
Téléphone Co. and others.* 

(Circuit Court, E. D. Louisiana. May 31, 1886,) 

1. Patents for Intentions— Temposart Injtjnction— Pkior Décisions. 

Where çatents hâve been the subiect of judicial investigation, ending in 
décisions in the circuit courts of the United States maintainin^ their validity, 
80 far as the issues presented in those causes hâve been identical with those 
involved in the case at bar, for the ijurposes of granting a preliminary in- 
junction to run pendente lite, those prior décisions, elsewhere obtained, are 
sufflcient. 

2. EsTOPPEL — Rbs Adjudicata— "Who abb Bottnd, and Who not Bound. 

Parties who are bound by a judgment include ail who are directly inter 
ested in the subject-matter, and had a right to make a défense, control the 
proceedings, examine and cross-examine witnesses, and appeal from the 
judgment. Persons not having thèse rights, substantially, are regarded as 
strangers to the cause; but ail who are directly interested ia the suit, and 
hâve knowledge of its pendency, and who refuse or neglect to appear and 
avail themselves of thèse rights, are equally concluded by the proceedings. 
Bobbins v. Chicago, 4 Wall. 657, f ollowed. 

8. Patents for Intentions— The Bell Téléphone Patent. 

The court having reached the conclusion that the invention of Bell is set 
forth in the claim and spécifications as originally filed, therefore any inquiry 
into the question whether, after the fllingof Bell's application, his spécifica- 
tions and daims were changed in conséquence of information derived through 
the examiner of the patent office from the caveat of Elisha Gray, would lead 
to nothing which could afïect the validity of the patent. It is also found 
that Bell's invention did not lack novelty, and was not anticipated by Philip 
Beiss nor his succesaors. 

In Equity. On rule for injunction. 

J. J. Starrow, T. J. Semmes, T. L. Bayne, Geo. Denegre, E. N. 
Dickerson and Geo. L. Boberts, for complainants. 

' Beported by Joseph P. Homor, Bsq., of the New Orléans bar. 
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J. R. BecJcwith, E. H. Farrar, E. B. Kruttschnîtt, J. M. Bonner, 
and A. G. Brice, for défendants. 
Before Paedee and Billings, JJ. 

By THE Court. This cause is before us on an application for a 
preliminary injunction, upon bill, answers, numerous affidavita, dép- 
ositions, and exhibits. We heard the application discussed by the 
3oIicitors on both aides, with many adjuncts of experiment and illus- 
tration, for the period of 21 days, and we bave striven to give to the 
question the study and considération to which it is entitled, from the 
fact that so many of our fellow-citizens thronghout the entire country 
are interested in its décision. A very long discussion, in which sO' 
licitors of ability and learning participated, — sucb as bas beeu the 
Dne conducted before us, — bas one great advantage : it tends to sep- 
arate, by a clear Une of démarcation, that which is sound in law and 
sustained in fact, from that which, however plausible and forcibly 
urged, analysis and proof compel the abandonment of. 

The complainants bave urged that since the patents involved hère 
hâve been the subject of judicial investigation, ending in décisions 
in the circuit courts of the United States maintaining their validity, 
that, 80 far as the issues presented in thoae causes bave been identi- 
cal with those involved in this cause, for the purposes of granting a 
preliminary injunction to run pendente lite, those prior décisions 
elsewhere obtained are sufficient. We assent to this doctrine. 

The proofs submitted to us include decrees aiBrming thèse patents 
by Mr. Justice Gray, Mr. Justice Matthews, Judge Lowbll, Judge 
Blatchfoud, Judge Wallace, Judge Nixon, Judge McKennan, Judge 
Butler, Judge Aohbson; with opinions at more or less length by Mr. 
Justice Gray, Judge Lowell, and Judge Wallace. It bas been 
urged by the respondents that in ail thèse causes save one there was 
either an absence of one or more of the défenses hère urged, or col- 
lusion between the parties, and conséquent imposition upon the 
courts ; so that the decrees and décisions submitted, and referred to 
above, should not of themselves be the basis of the décision and de- 
cree hère. In the Molecular Case, decided by Judge Wallace last 
June, there bas been no charge of collusion, and conséquent imposi- 
tion. We think that thèse causes abundantly show that the substan- 
tial défenses hère submitted bave been urged in several of those 
cases, (though perhaps they bave not been urged with the vigor and 
persistence that bave characterized the défense hère,) and that the 
settled practice in the circuit courts of the United States would au- 
thorize the granting of the injunction pendente lite upon the author- 
ity of the decrees in those cases. We do not understand that the 
weight given by one circuit court to the adjudications of another 
rests entirely upon the basis of comity, but as well upon that of rec- 
ognized rights, and of convenience ; and that it is largely to prevent 
the necessity of more than one court going through with the investi- 
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gation of tbe same facts that the inference dériver! by the first court 
is for the purpose of determining whether or not an injunction shall 
go till the final decree, adopted by the other circuit courts. In addi- 
tion to the weight to be given to the adjudications in favor of the 
Bell Company in other circuits on the basis of conveuience, comity, 
and recognized rights, it is urged that the National Improved Télé- 
phone Company, the principal défendant hère, is eatopped by the 
final decree rendered by Judge MoKennan in the Pittshurg Case, he- 
cause it was privy to that suit, and had a day in court there. 

The évidence shows that the National Improved Téléphone Com- 
pany, claiming to own certain letters patent pertaining to telephony, 
■was the licensor of the Pittsburg Company, and eontracted, for a con- 
sidération received, that in case of any litigation involving the valid- 
ity of said letters patent, or any of them, wherein the Pittsburg Com- 
pany should be a défendant, the said National Improved Téléphone 
Company should hâve prompt notice thereof, and should assume con- 
trol of said litigation, and, at its option, be made a party thereto at 
its own expense; that the Pittsburg suit did involve the validity of 
said letters patent ; that the National Improved Téléphone Company 
•was promptly notified thereof, and did assume control of the litiga- 
tion, preparing an elaborate défense, and appearing therein by coun- 
sel, who were heard by the court, and that, becoming dissatisfied by 
the refusai of the court to go behind the deerees of other circuits in 
the matter of a preliminary injunction, the National Improved Télé- 
phone Company "ordered the immédiate withdrawal from the court 
of ail the évidence, instruments, and documents of every character 
connected with the défense," and "immediately dismissed the counsel 
in said case." 

In Rohbins v. Chicago, 4 Wall. 657, it is said : 

"Conclusive effect of judgraents respecting the same cause of action, and 
hetween the same parties, rests upon the just and expédient axiom that it is 
for the interest of the community that a lirait should be opposed to the con- 
tinuance of litigation, and that the same cause of action should not be 
brought twice to a final détermination. Parties in that connection incliide 
ail who are directly interested in the aubject-matter, and who had a right to 
make a défense, control the proceedings, examine and cross-exaraine wit- 
nesses, and appeal from the judgment. Persons not having those rights sub- 
Btantially are regarded as strangers to tiie cause; but ail who are directly in- 
terested in the suit, and hâve knowledge of its pendency, and who refuse or 
neglect to appear and avail themselves of those rights, are equally coucluded 
by the proceedings." 

See, also, Chicago v. Robbins, 2 Black, 418. 

To the same effect are Gromwell v. County of Sac, 94 U. S. 351; 
Chamberlain v. Preble, 11 Allen, 370 ; Tredway v. Sioux City, 39 lowa. 
663. 

The rule is applied in patent cases. Robertson v. Hill, 6 i'isher, 
465; Miller v. Liggett, 7 Ped. Eep, 91. 
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No authorîties are cited to the contrary, bat counsel hâve argued 
that the National Improved Téléphone Company had a right to with- 
draw from the litigation, and that thereupon, in Bome unaocountable 
way, the company was released from ail responsibility, and that the 
complainant had no right to proceed to a decree. We cannot avoid 
the conclusion that so far as the National Improved Téléphone Com- 
pany is concerned in this suit, that it is bonnd and concluded by the 
final decree rendered at Pittsburg, and that that decree alone war- 
rants the injunction pendente lite in this case, as against said télé- 
phone company and its privies. 

But since we hâve had the cause so exhaustively presented, and we 
hâve so fully considered it, we hâve determined net to rest our con- 
clusions upon the decrees in the other circuits, sufficient as we deem 
those to be, but to examine the questions de novo. 

It is urged by the défense that there should be given a weight to 
the fact that the executive department of the government has directed 
the institution of a suit to annul this patent that should lead us to 
refuse or defer any affirmation of the patentee's rights till the con- 
clusion of that suit. To this we cannot assent. The executive de- 
partment has not in this case attempted to adjudicate rights, nor 
could it in any case do more than start the judicial inquiry, and pré- 
sent the cause to the courts. The filing of an information cannot 
create a presumption of guilt. No more can the institution of a suit 
to annul, create a presumption of nullity. If any efifect is to be 
given to the pendency of this suit to annul, so as to suspend any 
rights of the patentée, it could only resuit from restraining or other 
orders issued in that suit, where the court having the parties and the 
évidence upon which the nullity is sought to be established before it, 
has also the authority, if to annul, then to suspend the force of the 
patent. There is a class of cases where the décision of the execu- 
tive is conclusive upon the courts. This class includes those which 
présent political questions, — such as which is the lawful government 
in a state or in a foreign country, — questions connected with fune- 
tions of sovereignty, where promptness and unity of action in ail the 
departments of government are essential. Ail questions properly ju- 
dicial are, by the very constitution, embraced within the judicial 
power, and submitted exclusively to the courts. 

It is necessary to consider two grounds of the invalidity of the let- 
ters patent of AÏexander Graham Bell, No. 174,465, issued March 7, 
1876, on application filed February 14, 1876. 

1. It is urged that afterthe filing of Bell's application his spécifica- 
tions and claim were changed in conséquence of information derived 
through the examiner of the patent-office from the caveat of Elisha 
Grray, filed on the same day with Bell's application. We hâve reached 
the conclusion that the invention is set forth in the claim and spéci- 
fications as originally filed, and that, therefore, any inquiry into this 
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question would lead to nothing which could affect the validity of the 
patent. It is overwhelmingly established that Bell made the affi- 
davit to his claim and spécifications as originally filed on the twen- 
tieth day of January, and that Gray's description of his invention 
embodied in his caveat was not written out till three or fonr days 
prior to February 14th, when it was filed. 

The fifth claim of Bell, originally filed, is as foUows : 

"(5) The method of, and apparatus for, transmitting vocal or other sounds 
telegraphically, as herein described, by causing electrical undulations similar 
in form to the vibrations of the air accompauying the said vocal or other 
sounds, substantially as set forth." 

In the spécifications originally filed by Bell there is the foUowing 
figure and description and illustration of the apparatus and proeess. 




Another mode is shown in Fig. 7, whereby motion can be împarted 
to the armature by the human voice, or by means of a musical in- 
strument. The armature, c, Fig. 7, is fastened loosely by one ex- 
tremity to the uncovered leg, d, of the electro-magnet, b, and its other 
extremity is attached to the center of a stretched membrane, a. A 
cône. A, is used to converge sound vibrations upon the membrane. 
When a sound is uttered in the cône, the membrane, a, is set in vibra- 
tion, the armature, c, is foreed to partake of the motion, and thus 
electrical undulations are created upon the circuit, E, b, c, f, g. 
Thèse undulations are similar in form to the air vibrations caused 
by the sound; that is, they are represented graphically by similar 
curves. The undulatory current passing through the electro-magnet, 
/, influences its armature, h, to copy the motion of the armature, c. 
A similar sound to that uttered into A is then heard to proceed from L. 

To simplify : In the fifth claim, and the part of the spécification 
quoted above, the applicant déclares that his invention consists in 
this: In the diseovery that vocal or other sounds, by being uttered 
or otherwise communicated through a receiver, and by reason of their 
force being made to impinge upon an armature, impart to it the vi- 
brations of the air; that thèse motions of the armature cause corre- 
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sponding nndulations in the electrical current, so that at the enJ of 
the circuit similar vibrations are given to anotber armature, through 
it to the surrounding air, and through the air to the human ear. 
Thus, voice is oommunicated to the electrical current, and reproduced 
at the end of the wire in the air, and ail this by reason of the dis- 
eovered fact that vibrations in the air caused by sound are so similar 
to the undulations in the electrical current that vocal sound, of what- 
ever character itself, may be passed from air to the electrical current, 
and delivered again through the air, by means of a receiving and a 
delivering oremitting armature. The great discovered factwas that 
the vibrations in tue air are similar in form to the following, and im- 
parted electrical undulations, and that the undulations are similar 
to the ultimate vibrations. It follows that as are the vibrations so 
are the undulations; whether graduai or sudden; of whatever pitch 
or loudness; whether constant, or varying in pitch or loudness; 
whether caused by a single or by successive sounds. 

We think this a sutScient description of the process and apparatus, 
and of the whole discovery patented, and that it neither required nor 
did it receive any substantial changes by the amendments subse- 
quently made, no matter from what source suggested or derived. 

Another objection urged by the défense was that the apparatus 
described in the spécifications, and illustrated by Fig. 7, is not capa- 
ble of transmitting articulate speech. There are affidavits to this 
effect, but the affidavits in favor of the capability are very strong and 
satisfactory, and the court itself, through its own sensés, was con- 
vinced that the transmission of speech had been completely attained 
by means of the Beil apparatus, as exhibited by Fig. No. 7. 

The fact that Bell's invention certainly dates from January 20, 
1876, and that it covers a speaking téléphone, transmitting articu- 
late speech, by means of an undulatory, oscillatory, or vibratory 
current of electricity, renders it unnecessary to pass upon the évi- 
dence relating to the tergiversations and claims of Gray; the alleged 
frauds of Bell in advancing his application for a patent; the illégal 
conduct and'conilicting statenients of Examiner Wilbur; and many 
alleged vices and irregularities, — the évidence of whieh forms the 
bulk of the record, and apparently the main défense in the case. At 
the same time, it is proper to say that in ail the évidence we havo 
found nothing that shows that Bell has done, or caused to be done, 
anything inoonsistent with his right to be ealled an honest man, 
with clean hands. If he availed himself of information derived from 
Wilbur as to the contents of Gray's caveat, filed on the same day as 
his (Bell's) application, (which, however, does not appear,) he had a 
right to do so, to enable him to restrict and limit and clearly define 
his application, as the information shown to hâve been f urnished was 
furnished under the authority of rule 33 of the patent-office for such 
Durpose. 
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We will next consider the second ground of défense, which is that 
the invention of Bell lacked novelty, because it had been anticipated 
by Philip Eeiss. That Eeiss made great strides towards the discov- 
ery of the great fact or law subsequently announced in the fifth 
claim of Bell does not admit of doubt. That he failed to reach it is 
equally beyond question. Eeiss discovered that, by means of the 
electrical current, sound could be received, transmitted, and delivered. 
But it was the pitch of tones that was transmitted, and exclusively 
by means of an intermittent make and break current, — a current in- 
capable of conveying the form of sounds, — protracted or varying 
sounds, — and therefore incapacitated to eonvey articulate speech. 
His apparatus appears to hâve been devised in the attempt to trans- 
mit speech by electrieity, but the attempt was an acknowledged fail- 
ure. His apparatus, under the influence of the voice or other 
sounds, simply broke the circuit at each principal vibration with a 
frequency eorresponding to the pitch of the sounds. Prof. Trow- 
bridge says : 

"It is impossible to transmit speech electrically by means of that opéra- 
tion, for the reproduction of articulation requires the reproduction, not 
merely of the number of sonorous vibrations, but what is techriically known 
as their form or cliaracter. The electrical changes on the line wire which 
are to eonvey this characteristic from the transmitter to the reeeiver cannot 
do that unless they take note of that cliaracteristic and bear its impress. 
ïhis is as certain as any elementary proposition of geometry." 

Eeiss apparently had no idea of operating through a continuous, 
uninterrupted current, which should be undulatory, i. e., should be 
plastic, impressible, and should be the médium of receiving freely and 
continuously, and reproducing exactly, the vibrations in the air, ac- 
companying Sound by the eorresponding disturbancesin the electrical 
current without any intermission of the flowing of the current. In 
the Jahresbericht, or the Annual Eeport of the Physical Society of 
Prankfort, for the year 1860-61, is an acconnt given by Eeiss him- 
self of his invention and apparatus. It was presented to the court as 
translated in the biographical sketch of Philip Eeiss by Silvamus P. 
Thompson, published in London in 1883. Upon a suggestion that the 
translation might be imperfect, we ordered that the memoir should 
be obtained from the congressional library, and should be translated 
into English by J. Hanno Deiler, professor of German in the Tulane 
University. We hâve carefully compared Mr. Eeiss' description of 
his invention and apparatus as given in the two translations. While 
dilïering in the words used in the two renderings, they agrée in mak- 
ing Eeiss state that he uses an "intermittent current," and that "each 
Sound wave effects an opening and closing of the current." This is 
made even more palpable by his illustration of his apparatus or in- 
strument. This is entirely inconsistent with any idea of a continuing 
current which should undulate, i. e., be increased or diminished merely 
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by an apparatus bo constructed as to be susceptible of being set in 
motion by the vibrations of the air produced by sound; and should 
freely receive, convey, and deliver single or successive sounds by rea- 
son of being so constructed as to be capable of being started and con- 
tinued in motion just so long as the vibrations of the air lasted. He 
did not apply to his instrument the law — indeed, he seems not to hâve 
designed his instrument with any référence to the law — that the vi- 
brations in one médium had an exact correspondence to the undula- 
tions in the other, not only for an instant, but for any period of time. 

ïhe merit, and, as we think, the originality, of the Bell invention 
consisted in the discovery of this law, and in the construction of his 
apparatus so that when the sound caused aerial movements or vi- 
brations they might, without any inter mission of the current, be 
freely transferred or translated into electrical undulations, which 
again, at the end of the circuit, would freely reproduce the aerial vi- 
brations, and thus convey, single or combined, transmitted sounds 
to the ear, and continue to convey them without interruption as orig- 
inally uttered, whether single, combined, or successive. Eeiss' resuit 
was that sound could be sent through the electric current like a mis- 
sile through the air; Bell's resuit was that the electric current was a 
continuing connection between voice and ear, like the air itself, 

A great fact in proof of the correctness of this déduction is that the 
instruments invented by Eeiss, and his methods, were described in 
many scientific papers and works, and were well known in the sci- 
entific world; and the instruments were manufactured and on sale in 
Paris, Vienna, and Frankfort, and had been exhibited before the Brit- 
ish Association, and a pair were deposited in the Smithsonian Insti- 
tution; and yet before 1876 there was no speaking téléphone in use, 
nor any prêteuse of any. The various reproductions of Reiss, and 
his methods, ail were based upon the same defective electrical means, 
— an intermittent circuit-breaking current, — and ail were practical 
failures for the transmission of speech until Bell's method was dis- 
covered. 

From the évidence submitted in this case it seems clear that now, 
in the présent state of the art, neither the Eeiss instruments, nor 
any reproduction of them, can be made to transmit articulate speech, 
except by changes of some form in the instruments themselves, or 
by the employment of BeH's method. We therefore conclude that 
neither Eeiss nor his successors anticipated the invention of Bell, as 
set forth in the fifth claim of his application and patent, and as illus- 
trated by Fig. 7, described in his accompanying spécification. 

The Mencci défense that is brought forward in défendants' record, 
on this motion, taking up 120 printed pages, was abandoned by coun- 
sel on the hearing, and no effort made to sustain it. 

There remains, therefore, but the question of infringement. This 
matter bas not been squarely met by the défendants, The complain- 
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ants' bfll allèges, and theîr experts testify in the opening papers, that 
the instruments used by the défendants consist of a microphone 
transmitter and a magnéto receiver, which bas been decided in the 
Spencer and Molecular Cases to be an infringement. The défendants 
in their answer, (unsworn to,) in a vague and argumentative way, 
deny infringement. In their affidavits they do not attempt to show 
■what they were using at the filing of the bill ; but they allège, in af- 
fidavits fiîed pending this motion, that "défendants' apparatus, as now 
used, may be more particularly defined as operating in method or 
principle of opération under the Eeiss inventions of 1860-6,4, and 
nnder spécial inventions patented by Randall, May 21, 1878 ; May 4, 
1880; and May 3, 1881." Complainants having filed affidavits show- 
ing infringements in this apparatus now used, leave was granted to 
défendants to file another affidavit, stating fuUy what it is that de- 
fendants use. Under this leave an affidavit of G. A. Eandall (the 
sixth in the record) bas been filed, which contains much impertinent 
matter reflecting on counsel and opposing experts, but throws no di- 
rect light upon the question. But from the affiant's argument we 
infer that he means to say that défendants are using the apparatus 
above referred to. The complainants urge, and their affidavits show, 
that the instruments of the Randall patents above referred to trans- 
mit speech by means of the Bell variations of current, and we are dis- 
posed to agrée with them in this view. 
Let the injunctiou issue. 



The Schmidt. 

The Schmidt v. Bright and others. 

(District Court, JE. D. Pennsylvania. May 35, 1886.) 

Demukrage— Dblat in Loading — Custom. 

When A. agrées to hâve a vessel loaded for B. at the wharf of a raflroad 
Company, where it is customary to load vessels in turn, and this was done, 
causing some delay, however, A. is not answerable for demurrage, he hav- 
ing no Personal control over the loading. 

In Admiralty. 

Charles Gibbons, for libelant. 

Théo. M. Etting, for respondent. 

Butler, J. Did respondent agrée to' load the schooner by the 
time specified in the libei ? The burden of proof is on the libelant. 
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It is clear the libelant knew, from the start, that the coal was to be 
loaded by the Eeading Company at its wharves; that the respond- 
ent had no control over the subject; that ail vessels are loaded 
at thèse wharves in turn, according to the time of arrivai. The cus- 
tom of business there is well underatood, and care is taken to keep it 
before shippers and the trade by the publication of circulais. No 
doubt the libelant desired and expected to be loaded by Saturday 
evening, following hia engagement. I am not satisfied, however, that 
the respondent undertook and bound himself that the libelant should 
be. He knew as well as the latter that he could exercise no control 
over the subject; and that no one could tell with certainty whether 
the vessel could be loaded within this time or not; that the proba- 
bility or improbability was a matter of calculation, which the libel- 
ant could make as well as himself. Why should he, under such cir- 
cumatancea, undertake to bind himself ? In the midst of the conversa- 
tion and bargaining, he went to the Eeading office, avowedly to ascer- 
tain the probabilities, from what those in charge would say, and on his 
return reported, before the contract was completed. The inferences 
from surrounding circumstances sustain the reapondent's allégation 
that he did not undertake to load the schooner on Saturday, but 
turned the libelant over to the Eeading Company for his load, ac- 
cording to the well-known custom at its wharves; that the libelant 
underatood this at the time, as well as the respondent, and entered 
into the contract accordingly. The libelant was anxious for employ- 
ment, — more so than the respondent was for his services, I think, — 
ând was willing to assume the risk of delay, which at the time seemed 
very slight. 
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Hatch V. Wallamet Iron Bridge Go. 

(Circuit Court, D. Oregon. May, 1888.) 

Injtjnction— Rbmoval ok Modification — Pétition— Procekdings to Enforcb 
—Wallamet River Bridge. 

Where an injunction bas been granted restraining the érection of a bridge, 
the défendants enjoined cannot obtain relief by presenting a pétition for re- 
moval or modification of the injunction on tbe ground of a change in thelaw, 
and an altération in the plans of the bridge, but may make the point in a pro- 
ceeding against them to enforce the injunction, under which the questions 
whether the law bas been so changed, and whether the bridge being con- 
structed is the one to which the injunction applies may be raised. 

George H. Williams and Charles B. Bellinger, for petitioner. 
H. Todd Bingham and Edward W. Bingham, for respondent. 

Deady, J., (orally.) Thia is a pétition of the Wallamet Iron Bridge 
Company for the removal or modification of the injunction against 
the érection of the bridge which it proposes to construct at the foot 
of Morrison street, or some express authority or permission bymeans 
of which the eompany can proceed with the work. As is well known, 
the construction of this bridge was enjoined by a decree of this court 
some years ago at the suit of parties having certain riparian rights 
upon the Wallamet river. The court acted upon the theory that the 
bridge, as it was proposed to be constructed, was an obstruction to the 
navigation of the river, in violation of the second section of the act of 
congress of February 14, 1859, admitting this state into the Union; 
and, following the riiling in the case of Pennsylvaniav. Wheeling,etc., 
Bridge Co., 13 How. 565, decided that it had jurisdiction of the 
case. The bridge was considered, upon the testimony and in the 
judgment of tlie court, to be an unwarrantable obstruction to the 
navigation of the river, and its construction was enjoined. No ap- 
peal was taken from this decree. Afterwards a bill of review was al- 
lowed, and an effort was made to hâve the decree set aside; but the 
court maintained its opinion, and dismissed the bill. From this de- 
cree, dismissing the bill of review, I understand, an appeal has been 
taken to the suprême court of the United States; but the case on 
the original bill lemains hère. Since thèse proceedings, the suprême 
court of the United States, being called upon to consider this ques- 
tion in the case of Cardwell v. American River Bridge Co., 5 Sup. 
et. Eep. 423, has decided that language in the act admitting the state 
of California, similar to that used in the act admitting the state of 
Oregon, didnot extend to the érection of a bridge in such a case; and 
that if the state authorized the construction of the bridge, that was 
authority suificient. Since this décision by the suprême court, this 
court has had the same question before it in the case of Scheurer v. 
Columhia-street Bridge Co., 27 Fed. Eep. 172, and refused to enjoin 
the construction of its proposed bridge at the foot of Jefferson street, 
v.27F.no.lO— 43 
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in vîew of the décision in the case of Cardwell v. American River 
Bridge Co. The pétition now presented assumes that, under this dé- 
cision of the suprême court, the law has been changed, as if an act 
of congress had been passed authorizing the construction of this 
bridge; and therefore the court is asked to modify the injunetion, or 
to give some leave or permission to proeeed in disregard ot it. 

I hâve considered this matter carefully, and am unable to see my 
way clear, under any recognized authority or mode of proceeding, to 
grant the relief asked. The decree against which relief is sought 
was a final decree of this court, made years ago; and it seems to 
me that the only way iq which the question can be brought up is by 
a proceeding to enforce the injunetion. If the petitioners see proper 
to go on with the érection of the bridge, and parties interested in 
maintaining this decree désire to proeeed by attachment against 
them for contempt, the court will require notice to be given to the 
parties, and will then proeeed to examine into the question as to 
whether the decree should, under the cireumstances, be enforced. 
In this investigation two questions will be considered : F'irst, whether 
the récent décision of the suprême court has superseded the decree, 
and changed the law on this subject; and, second, whether this is 
the bridge in référence to which the injunetion was issued. 

The bridge which the company now say they propose to construct 
is one which will cost much more than the bridge of which the con- 
litruction was enjoined, and it is to be much less objectionable as to 
the width and situation of the draw. I am free to say, whatever the 
ianguage of the decree may be, that I do not consider the injunetion 
in this case to be other than a command not to build the bridge 
vyhich was then in course of construction, or contemplated by the 
défendants, or one substantially like it. The Ianguage of the decree 
must be construed in connection with the subject-matter. I regarded 
the former bridge, and still regard it, as a very unwarrantable struct- 
ure; but the bridge which it is now proposed to build is much less 
objectionable, and, for ail that appears, its construction may be no 
violation of the rule of law upon which the court acted under the the- 
ory by which it was originally governed in this matter. 

The court quoted from the opinions in the cases of Pennsylva- 
nia v. Wheeling Bridge Co., 18 How. 431; Baird v. Shore Line Ry, 
Co., 6 Blatchf. 463, and Wallamet Iran Bridge Go. v. Hatch, 9 Sawy. 
656; S. G. 19 Fed. Eep. 347, and ooncluded: 

Upon the authority of thèse two cases it is my opinion that if the 
law applicable to this matter has been changed, or ascertained to be 
différent from what the court apprehended it to be, the question will 
properly corne up on an application to enforce this decree, and, as I 
hâve said, the further question will come up as to whether this bridge 
was the same that was enjoined. I am unable to do more than to 
dismiss this pétition with thèse suggestions, leaving the parties to 
bring the matter before the court in the way I hâve indicated. 
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MoNTGOMBRY V. Orb and others. 
{OkeuU Court, N. D. Texas. April Term, 1886.) 

1. CouNTiES— Bonds — Court-House— Powers op Commissionbrs— 'Wilbabobr 

ConNTT. 

Except when attacked for fraud, the décision of the county commissioners 
as to the character of the court-house needed is final; and, although the cost 
may exceedthe amount for which the commissioners are presently authorized 
to levy taxes, they may contract for the building of a court-house; the cost 
thereof to be paid in bonds to be issued and delivered and made payable to 
the contractors, and bearing interest from the date of issuance, as soon as 
the taxable value of the county increases so as to enable the bonds to be 
issued in accordance with law. 

2. Samb— Preliminart Injunction— Pleadinq. 

A preliminary injunction to restrain the action of the county commis- 
sioners, even though they are attempting to exceed their authority, ■will not 
be granted, except it appear from the pleadings that the complainant has a 
suiflcient interest at stake in the county to entitle him to institute proceedings. 

In Equity. 

W. W. Leake, for complainant. 

L. G. Alexander, J. O. Winter, and D. R. Britt, for respondent. 

McCoBMiOK, J. The complaînant, a citizen of lowa, brings his 
bill against the county of Wilbarger, in this state, and against J. P. 
Orr, L. N. Perkins, and W. A. McKinney, the county judge, clerk, 
and treasurer of said county, and ail citizens of Texas, and allèges, 
in substance, that complainant owns 3,400 acres of land in Wil- 
barger county, subject to taxation, of the value of $30,000; that 
the county commissioners' court of Wilbarger county has already is- 
sued bonds of the county to the amount of $8,000 for the érection of 
a jail in said county, and that said commissioners' court is about to 
contract for the building of a court-house at a cost of $35,000, an(* 
to issue bonds of the county in payment therefor; that the taxable 
property in said county does not exceed in value $2,000,000 ; that 
such an issue of bonds is unwarranted, and if issued, and passed 
into the hands of innocent purchasers, would be a cloud upon his 
title to his land in said county; and he prays for an injunction re- 
straining said county of Wilbarger, and ail of its officers and agents, 
and the said county j'udge, county clerk, and county treasurer, ofû- 
cially and personally, from issuing, negotiating, selling, signing, coun- 
tersigning, or registering said bonds, or any of them, or any obliga- 
tion of said county for said sum of money, or any other sums over 
and above what a tax of one-fourth of 1 par cent, will extinguish ip 
10 years. After notice to respondents, the matter came on for hear- 
ing on the twenty-fourth of April. 

The respondents admit that bonds of the county to the estent of 
$8,000 hâve already been issued for the purpose of erecting a county 
jail, and that the county has contracted for the building of a court- 
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house at a cost of $84,900, to be paid for as follows : $8,000 in 
Wilbarger county bonds, bearing 8 per cent, interest from date, and 
payable at the will of said county, interest payable annually on the 
tenth day of April, said bonds to be issued, delivered, and made pay- 
able to the contracfcors or order on the signing of the contract to 
build; and the balance of said amount to be paid in bonds to be is- 
sued and delivered and made payable to the contractors or order, and 
bearing interest from date of issuance at 8 per cent, per annum un- 
til paid, as soon as the taxable values of said Wilbarger county in- 
creases so as to enable said bonds to be issued in accordance with 
the law; the county reserving the right to pay cash in lieu of bonds, 
if the money can be procured from other sources than by issuing 
bonds. The answer shows that the county owns town lots in the 
county-seat now worth $12,500, and of greater prospective value, 
which it is the policy and purpose of the county authorities to sell, 
and appropriate the proceeds, ■pro tanto, to the payment of the cost of 
erecting said court-house; that a railroad is being constructed into 
and through said county ; that the population and taxable values of 
said county are rapidly inereasing; that the complainant has not 
rendered any property in Wilbarger county for taxes in his own name, 
and that no deed, bond for title, or other évidence of title to land, 
showing owuership tbereof by compfainant, appears of record in Wil- 
barger county; and that there is not in Wilbarger county any 3,400 
acres of land (excluding town lots and town-sites, property owned and 
assessed against other persons than the complainantj of the value of 
nine dollars an acre, or $30,000 for 3,400 acres. 

The allégations of the answer as to the complainant's not render- 
ing in his own name any land for taxes in Wilbarger county, and 
that no évidence of his owning any land in that county appears on 
the records of said county, are supported by the affidavit of the 
proper custodians of the records, and are not replied to or denied 
in the oral argument on the hearing. 

The statute provisions bearing upon this subject are: 

"The county commissioners' court of any county is hereby authorized and 
empowered to issue the bonds of said county, with interest coupons attaciied, 
in such manner as may be necessary to erect a suitable building for a court- 
house or jail, or both; said bonds running not exceeding flfteen years, and 
redeemable at the pleasure of the county, and bearing interest at a rate not 
exceeding eight per cent, per annum." Act twenty-seventh March, 1885. 

"The commissioners' court of the county shall levy an annual ad valorem 
tax on the property in said county sufflcient to pay tlie interest, and create a 
sinking fund for the rédemption of said bonds not to exceed one-fourth of 
one per cent, for any oue year. The. county shall not issue a larger number 
of bonds than a tax of one-fourth of one per cent, annually will liquidatein 
ten years, and such bonds shall besold only at their face or par value." Act 
Pebruary 11, 1881. 

"Said courts [county commissioners' courts] shall havepower, and it shall 
be their duty, to provide and keep in repair court-liouses, jails, and ail neces- 
sary public buildings." Kev. St. art. 1514. 
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It appears by the answer that the county bas not issued, and doea 
not propose to issue, a larger amount of bonds than a tas. of one- 
fourth of 1 per cent, on the taxable values in the county at the time 
of the issue will pay in 10 years. The right of the county commis- 
sioners' court to make the contract set out in the answer dépends on 
the power of the county to provide a court-house, and give its valid 
written obligation to pay therefor at a future day. It appears to me 
that this question is very similar to the one presented in City of Gai- 
veston v. Loonie, 54 Tex. 523, where the power of the city so to con- 
tract was upheld. See authorities cited in that case. Hère we bave 
a comparatively new county, just coming into notice, whose popula- 
tion is alleged to bave trebled witbin a year, its taxable values rapidly 
increasiiig, and the need of a court-house pressing upon the commis- 
sioners' court. Why may they not contract for the building of such 
a house as will adequately raeet the immédiate demands of thisgrow- 
ing population? Why should they be required, by a writ proceeding 
from another court, to delay the discharge of the duty imposed upon 
them by the law, and the choice of their fellow-citizens, orrestrained 
from exercising in this matter that discrétion with which they are 
clothed by law and the sélection of them for that office by the people 
most interested ? Escept when attacked for fraud, their décision as 
to the character of a court-house that is needed is final. Robertson v. 
Brudlove, 61 Tex. 321. But, on the showing of the bill, 3,400 acres 
of land in Wilbarger county, claimed to be owned by complainant, is 
alleged to be worth $30,000, without showing where the land is, or 
any reason for its being above the average value of land in that 
county. This is very nearly nine dollars an acre. At that rate the 
land alone in Wilbarger county (900 square miles) would be worth 
$5,000,000, and furnish an ample basis for the issuance of bonds to 
pay for an $8,000 jail and a $35,000 court-house. But if, as is prob- 
able, the average value of land in Wilbarger county does not exceed 
three dollars per acre, it sufficiently appears from the bill, answer, 
and exhibits that the complainant is not in a position to invoke the 
authority of this court to restrain the action of the commissioners' 
court, even though said commissiontrs' court are attempting to ex- 
ceed their authority in providing a court-house. 

The prayer for a preliminary injunction is refused. 
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CoNNBCTiotJT à P. E. B. Co. V. Hbndbb, Eeceiver, etc. 

(Œreuit Court, D. Vermont. May 35, 1886.) 

BQtrrry — OriginaIj Bill — Dismissal bt Plaintiff— Costs. 

A complainant in an original bill bas, as a gênerai rule, the right to dismiss 
his bill upon payment of costs, provided no decree bas been made by which 
tbe defendant's rights bave been adjudicated. 

In Equity. 

Edwards, Dickerman de Young, for orator. 

George W. Hendee and Albert P. Cross, for défendant. 

Wheeler, J. This cause is at issue on bill, answer, and replica- 
tion. The défendant bas taken and filed testimony ; the orator bas 
not. There bas been no hearing, and the cause bas not been set down 
for hearing, nor ready to be so set down. The orator claims the right 
to discontinue the suit on payment of costs to the défendant, and 
asks leave to enter sucb discontinuance. In Chicago é A. R. Co. v. 
Union Rolling-mill Co., 109 U. S. 702, S. C. 3 Sup. Ct. Eep. 594, it 
is said by Mr. Justice Woods, in the opinion of the court, that, "as a 
gênerai rule, a complainant in an original bill bas tbe right at any 
time, upon payment of costs, to dismiss bis bill;" but "subject to a 
distinct and well-settled exception, namely, that after a decree, 
whether final or interlocutory, bas been made, by which tbe rights of 
a party défendant bave been adjudicated, or sucb proceedings bave 
been taken as entitle tbe défendant to a decree, tbe complainant will 
not be allowed to dismiss his bill without tbe consent of tbe défend- 
ant." This case falls within tbe gênerai rule stated, and not within 
the exception, and ttie orator appears to be entitled to bave tbe leave 
granted. Carringtonv. Holly, 1 Dick. 280. 

Leave to enter discontinuance on payment of costs granted. 



In re Day and others. 
{Circuit Court, S. D. New York. May 19, 1886.) 
Immigkation— CoMMissiONERS OF IMMIGRATION— AcT OF AuGUST 3, 1882 — Cen^ 

DKBN — LaNDIHG StOPPBD — HABEAS CORPUS— EVIDENCE NOT REVIBWABLB. 

The act of August 3, 1882, vests in tbe commissioners exclusive power to 
détermine whether or not immigrants are likely to become a public charge, 
and therefore not entitled to land. Their décision, made upon compétent 
évidence, cannot be reviewed on haheas corpus, but may be reconsidered by 
them at any time before the return of tbe passengers. Additional évidence, 
tending to show that the passengers are not lilsely to become a public charge, 
cannot be considered upon habeas corpus, but must be presented to the com- 
missioners. 
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2, Same— Case Stated— Commissionees mat RECOTTsrnER Décision, 

Seven boys, from 13 to 15 years old, from a reform scliool in Bristol, Bng- 
land, arrived on the steam-slîip W., designed to be sent to bornes in Manitoba 
andin Kansas, their tickets being provided and paid for, The commission- 
eis, not satisfled with the provision said to be made for them, refused per- 
mission to land. During investigation, by an arrangement sanctioned by the 
secretary of the treasury, they were takea to Ward's island, the same not 
being deemed a landing, and the children were brought, on haheas corpus, be- 
f ore the court. Additional f acts were presented to the court, showing f urther 
sponsors, and pecuniary guaranties against their becoming a public charge. 
Held, that the commissioners had acted within their jurisdiction, and upon 
compétent évidence; and that the new matter must be presented to them; and 
that the writ must be dismissed, 

Haheas Corpns. 

Foster é Thompson, for petitioners. 

Kelly é Macrae, for CommisBioners of Immigration, 

Brown, J. Arthur Day, and the seven other persons for wliose 
benetit this writ of kabeas corpus was procured, arrived at this port 
as passengers on the steamer Warwick, on the twenty-fourth of April, 
1886. The pétition and retum show that they are children from 12 
to 15 years old, who had been supported by charity at a reform and 
industrial school, in Bristol, England ; that they had been committed 
to that school by the local magistrales, as truanta; that mostof them 
hâve one parent or both parents living in Bristol; that they were put 
on the Warwick, and their passage money paid to this country; that 
certain arrangements had been made looking to the placing of two of 
the children with a Mr. Hopkins, a farmer, in Manitoba, and of the 
rest, with persons in Kansas; and that their tickets to Kansas and 
Manitoba had been provided and paid for. The commissioners of 
émigration, acting in pursuance of the provisions of the act of congress 
approved August 3, 1882, (22 St. at Large, 214,) under their employ- 
ment by the secretary of the treasury, in référence to passengers ar- 
riving at this port, upon examination of thèse children on their ar- 
rivai, not being whoUy satisfled as to the provisions designed for them, 
found that they were "unable to take care of themselves without be- 
coming a public charge," and reported accordingly to the coUector of 
the port, and their landing was stopped. 

Upon this writ of haheas corpus it is sought to review the finding of 
the commissioners of émigration, and to reverse their décision that 
the children ought not to be permitted to land. Some additional 
facts favorable to the children hâve been made known on this hear- 
ing, not presented to the commissioners, including a written obliga- 
tion for each of the children by a responsible résident hère, furniah- 
ing indemnity against any charge that might be incurred on their ac- 
count for a period of two years. 

1. It is the business of the commissioners, and not of this court, 
to ascertain the facts, and to détermine whether or not any partic- 
ular passenger cornes within the provisions of the statute, so as not 
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to be entitled to land. Section 2 of the act provideg that the com- 
missioners "shall examine into the condition of passengers arriving 
in any ship or vessel; and, for that purpoae, they are authorized to 
go on board and through any such ship or vessel ; and if, on such 
examination, there shall be found among such passengers any con- 
viet, lunatio, idiot, or any person unable to take care of himself or 
herself without becoming a public charge, they shall report tl'ie same 
in writing to the eoUector of such port, and such person shall not be 
permitted to land." The authority of congress to pass such régula- 
tions has been repeatedly affirmed; and the validity of the act of 
1882 was sustained by the suprême court in the case of Edye v. 
Robertson, 112 U. S. 580; S. G. 5 Sup. Ct. Eep. 247. 

The provisions above quoted manifestly impose upon the commis- 
sioners the duty of determining the facts upon which the refusai of 
the right to land dépends. The gênerai doctrine of the law in such 
cases is that where the détermination of the facts is lodged in a par- 
ticular officer or tribunal, the décision of that officer or tribunal is 
conclusive, and cannot be reviewed except as authorized by law. 
Foley V. Harrisoii, 15 How. 448; Dorsheimer v. U. S., 7 Wall. 166; 
Goodyear v. Providence Rubber Co., 2i Cliff. 351, 375, affirmed 9 Wall. 
788, 798; Martin v. Mott, 12 Wheat. 19; Glinkenbeard v. U. S., 21 
Wall. 65, 70 ; llie Philudelphia, etc., v. Stiinpson, 14 Pet. 448, 458. 
See U. S. V. Leng, 18 Fed. Eep. 15-20, and cases there cited; U. S. 
v. McDowell, 21 Fed. Eep. 563. 

The statute of 1882 makes no provision for any review of the, dé- 
cision of the commissioners upon the évidence before them. No such 
review can therefore be had upon a writ of habeas corpus. That sub- 
ject was elaborately considered by Blatchfobd, J., in the Cnse ofStupp, 
12 Blatchf. 501, 519, who had been held by a United States commis- 
sioner for extradition under the treaty with Belgium. The rule de- 
duced from an examination of the authorities, and of the statutes in 
référence to the powers of a fédéral court under a writ of habeas 
corpus, is that "the court issuing the writ must inquire and adjudge 
whether the commissioner acquired jurisdiction of the matter, by con- 
forming to the requirements of the treaty and the statute; whether 
he exceeded his jurisdiction; and whether lie had any légal or com- 
pétent évidence of facts before him on which to exercise a judgment 
as to the criminality of the aecused. But such court is not to inquire 
whether the légal évidence of facts before the commissioner was suf- 
ficient or insufficient to warrant his conclusion. * * * The 
proper inquiry is to be limited to ascertaining whether the commis- 
sioner had jurisdiction, and did not exceed his jurisdiction, and had 
before him légal and compétent évidence of facts whereon to pass 
jndgment as to the fact of criminality, and did not arbitrarily com- 
mit the aecused for surrender without any légal évidence." This rule 
has been since repeatedly applied, and must govern the présent case. 
See In re Fowler, 18 Blatchf. 430, 443, S. G. 4 Fed. Eep. 303, and 
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cases there cited; In re Wadge, 15 Fed. Eep. 864; In re Byron, 18 
Fed. Eep. 722. 

The pétition and the return show that the eommissioners were acting 
within their jurisdiction. There was compétent évidence before the 
confjnissioners for making up a décision, though not ail tbe évidence 
that has since been made known. The évident youth of the children; 
their own answers to inquiries; the absence of any person Ihat had 
légal authority or control over tbem, or was under any légal respon- 
sibility for^ their support, — were ail important facts. Upon thèse 
facts it was for the eommissioners alone to décide whether there were 
Buitable guaranties against the likelihood that the children might be- 
come a public charge. That the eommissioners seek to combine hu- 
manity with a faithful administration of their public duties is known 
to the court, and is beyond question. 

By the expression "unable to take care of themselves, without be- 
coming a public charge," the law does not intend an inability hav- 
ing référence to the passenger's personal efforts alone. Such a con- 
struction would exclude every child from our shores, since no child, 
by his Personal efforts alone, can take care of himself. AU the 
means of care or support that are provided for the passenger, and 
are available for his benefit, must be taken into account. The law 
intends those only that are likely to "become a public charge," be- 
cause they can neither take care of themselves, nor are under the 
charge or protection of any other person who, by natural relation, or 
by assumed responsibility, furnishes reasonable assurance that they 
will not become a charge upon the public. 

2. Under the provisions of the act of 1882 the eommissioners, so 
long as they retain jurisdiction over the passengers, and at any time 
before the return of the passengers to whom landing is refused, may 
reconsider their décision. Under Section 4 of the act they are 
chargea with its exécution up to the time of the actual return of the 
passengers, and their jurisdiction of the matter continues until the 
order for return has been executed. In cases like the présent, there- 
fore, where the refusai to permit the landing of passengers is based 
entirely upon the absence of a sufficient guaranty for the proper care 
of young persons, it may often happen that further knowledge of the 
facts, or the subséquent furnishing of sufficient sponsors, or of addi- 
tional guaranties, would remove ail reasonable objections. The re- 
port to the collector does not oust the eommissioners ot jurisdiction. 
That report is not for the purpose of a further hearing Vjefore a dif- 
férent tribunal. The passengers, by section 4, still remain subjei^t 
to the disposition of the eommissioners; and there is no reason why 
any additional facts bearing on the case, that may become known at 
any time before the passengers are returned, should not be consid- 
ered. The summary way in which such cases must be determined 
in the first instance makes such reconsideration in some cases nec- 
essary. The case hère is much stronger than that of the appraisera 
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of merchandise, whom the suprême court, in the case of Bartlett v. 
Kane, 16 How. 263, held to be authorized, after tbeir report to the 
coUector, to make a re-examination, and to modify their report, even 
though an appeal had been already taken from their décision. See, 
alao, Tasigi v. CoUector, 1 Wall. 375, 383. 

3. The addiiional évidence, and the pecuniary gnaranties in behalf 
of the cbildren, produced before me, must be submitted to the com- 
misaioners, and not passed upon by this court in the first instance. 
The court eould not undertake to détermine their sufficiency without 
substituting itsown judgment uponthe.factsin place of the judgment 
of the commissioners, whose duty it is by law to détermine the ques- 
tion, and who hâve never had presented to them the additional mat- 
ter referred to. As the commissioners are acting clearly within their 
jurisdiction, and upon compétent évidence, this court cannot review 
their détermination upon. /ia&eas corpus. 

The additional matter must be presented to them, aud this writ 
dismissed. 



United States v. Thomas. 

(District Court, 8. D. Mississippi. May 20, 1888.) 

Obbcenb Publications and Pbints— Mailing Obscbnb Writing — Sealed Lbt- 
TBR— Section 3893, Rbv. St., Consteued. 

An obscène letter, sealed, is within the meaning of section 3893 of the Re- 
vised Statutes, which prohibits the mailing of eyery obscène writing, print, 
or other publication of an indécent character, etc.* 

Défendant was indicted for depositing in the mail a certain obscène 
writing, inclosed in a letter envelope. Motion was made to quash 
the indictment upon the ground that the statute did not embrace 
sealed writings. 

J. B. Harris, V. S. Âtty., for the United States. 

J. S. Sexton, for the motion. 

HiLL, J. The indictment against the défendant în substance 
charges that the défendant did unlawfuUy and knowingly (on a day 
named) deposit in a post-office (naming it) a certain obscène, lewd, 
and lascivious writing, addressed to a female (naming her) at a cer- 
tain other post-office, (naming it,) and which said writing was tlien 
and there inclosed in a letter envelope, contrary to the provisions of 
section 8893 of the Revised Statutes of the United States, as amended 
by the act of congress approved July 12, 1876, and against the peace 
and dignity of the United States. The obscenity of the writing is 
given as a reason for not setting out the writing in the indictment. 

The défendant moves to quash the indictment for the reason that 

'See note at end of case. 
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it, being alleged that the •writing was inclosed in a letter envelope, 
is not embraced in the act of congress alleged to hâve been violated, 
and that the indictment charges no criminal offense. Whetber it 
does or not is the only question to be decided. 

Considering the purpose of the statuts , which evidently is to pre- 
vent the United States mail from becoming a vehicie for the trans- 
mission of obscène and lewd books, piotures, and writings, I am sat- 
isfied that such a writing as the one described in the indictment is 
embraced in the statute, thoiigh inclosed in a letter envelope and 
mailed; and would so hold if the statute were now to be construed 
for the first time ; but it bas been passed upon a number of times by 
judges of high character, and long expérience, and some diversity of 
opinion. 

The décision of Judge Tcbneb, of the Western district of Texas, in 
the case of U. S. v. Comerford, reported in the Criminal Law Maga- 
zine, 40.5, S. C. 25 Fed. Rep. 902, is mainly relied upon to sus- 
tain the motion. This décision is in direct conflict with tbat made 
in the case of U. S. v. Gaylord, 17 Fed. Rep. 438. ïhe opinion of 
Jndge Deummond in this case, to my mind, is unanswerable. This 
case arose in the Southern district court of Illinois. Judge Treat 
of that court, one among the oldest, as well as ablest, of our district 
judges, held that the statute referred to embraced letters or writings 
inclosed in letter envelopes addressed in the usual way with other let- 
ters. On writ of error from the circuit court, this ruling was sus- 
tained by Judge Drummond, the circuit judge, whose opinions on ail 
questions command the highest respect from the profession through- 
out the United States, and in which Justice Haelan of the suprême 
court, assigned to that circuit, concurs. 

If I had any doubt on the question, the concurrent opinion of three 
of such learned and eminenfc jurists ought to bave more weight than 
that of a single judge, thougb of equal learning and expérience; so 
that, in addition to my own convictions, I must bold that the weight 
of authority is in favor of the sufficiency of the indictment. Judge 
Turner rests his conclusions on the supposition that the offense con- 
sists in its publication, and that the sending of a sealed writing is not 
a publication of its contents. 

Section 5480 of the Revised Statutes makes it an indictable offense 
to use the mails of the United States in furtherance of any soheme 
to defraud otbers. Thèse communications are usually sent in sealed 
envelopes. 

As was held in the case of U. S. v. Jones, 10 Fed. Eep. 469 : "The 
gist of the offense is the abuse of the mails. The mailing of the letter 
and the letter itself constitute the corpus delicti," Other décisions 
might be cited; but, in my opinion, both by reason and the decided 
weight of authority, the objection made to this indictment is not well 
taken; therefore the motion to quash the indictment will be over- 
ruled. 
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NOTE. 

Written communications of a private, persoiial charader, emanating from a single 
person, and exhibiting no purpose of going beyond the oiie directly addressed, are not 
within the purview of section 3893 of the Kevised Statutes, as amended by section 1, 
of the act of July 12, 1876, (19 8t. 90,) relating to the mailing of obscène letters, TJ. S. 
V. Williams, 3 Fed. Eep. 484. 

A sealed letter. deposited in the mail, addressed to snme one, ia not a writing or a 
publication, within the purview of the first clause of section 3803 of the Revised Stat- 
utes, deolaring obscène bocks, writings, etc., or "other publication of an indécent ohar- 
acter," non-mailable. U. S. v. Loftis, 12 Ped. Eep. 671. 

A sealed letter ia not within the prohibition of section 3893, however indécent or ob- 
scène in its contents ; but if there is any such delineation put upon the envelope con- 
taining it, it thereby becomes non-mailable, and the person depositing it in the mail 
thereby commits a crime. Id. 

The mailing in a sealed envelope of a letter which, in whole or in part, contains 
matter which would hâve a depraving, a demoralizing, or a corrupting influence on 
the person to whose hands it might corne, is an oBense within the meaning of section 
3898 of the Revised Statutes. U. S. v. Britton, 17 Fed. Rep. 731. 



AsMus V. Alden. 

Same V, Freeman. 

(Circuit Court, E. D. Pennsylvania. May 13, 1886.) 

1. Patents for Inventions— Rbissuk— New Claim— "Validitt. 

Where matter claimed in the reissue was embraced. in the original patent, 
but not claimed therein, Iteld not an enlargement of the invention, and may 
be secured by reissue.* 

2. Same— Lâches— Limit for Reissub. 

Two years seem to hâve become the measure of reasonableness or limit of 
time within which, ordinarily, the application must be made. 

3. Same — Jurisdiction oi" Commissionbb of Patents. 

Whether the omission occurred through "inadvertence, accident, or mis- 
take" is (in proper cases for amendment) a question for the commissioner. 

4. Same — New Claims. 

MiUer v. Brass Oo., 104 TJ. 8. 350, does not prohibit the introduction of new 
claims, under ail circumstances. It simply applies the équitable doctrine of 
estoppel to a patentée who, after inexcusable delay, (during which others 
may be presumed to hâve acted on the reasonable inference that ail not 
claimed in the patent bas been dedicated to the public,) sought, by means of 
a reissue, to enlarge the scope of his patent, so as to embrace and prohibit 
such acts. 

5. Same. 

The Comiined Patents Can Go. v. Lhyd, 11 Fed. Rep. 149, cited and approved. 

6. Same— Inpbingbment. 

Différences in size, form, and degree not material. 

7. SamB-^Foemer Adjudication, Eppeot of. 

Former decree by circuit judge ia not iinal between others; but, involving 
apparently same questions, is entitled to little, if any, less weight on that ac- 
count; and in case' of différence of opinion between district and circuit 
judges, the former would not act without rehearing by latter. 

8. Same- Reisstjb Construed, and Hbld Valid. 

KeisBue No. 'à,ZWt., dated November 24, 1868, given on original letters pat- 
ent No. 70,447, granted November 5, 1867, to George Asmus, assignée of F. 
W. Lurmann, for blast-f nrnaces, considered valid. 

' See note at end of case. 
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9. 8amb— Invention— What Conbtitutes. 

What constitutes invention in the légal sensé is dîfflcult of exact définition 
in terms. Where, however, an old device or machine in gênerai use, witb 
acknowledged serious defects, which hâve been long endured because no one 
has previously discovered a means of obviating them, is taken in hand, and, 
by changing its form of structure, they are removed, and a différent and 
greatly improved resuit obtained, it may safely be afflrmed that the change 
required invention. Where the improvement, and conséquent public bene- 
flt, is great, very little évidence of invention is required. 

In Equity. 

BakeweU é Kerr, for complainant. 

Wm. D. Baldwin and Wayne MacVeagh, for respondents. 

Butler, J. Thèse cases involve the same matter, and hâve been 
heard together. The suits are for infringement of letters patent No. 
70,447, dated November 5, 1867, reissued November 24, 1868, (No. 
3,204,) to George Asmus, assignée of F. W. Lurmann. The infringe- 
ment charged originally was of the first and several of the subséquent 
claims. Àt a later stage in the litigation the charge was limited to 
the first and sixth. On the argument it was further limited to the 
first. The answer dénies the validity of the patent, and the alleged 
infringement. 

First. Is the patent (as respects this claim) valid? Second. Has 
it been inf ringed ? 

Its validity is attacked on several grounds: (1) That the matter 
covered is not original with the patentée; (2) that it does not in- 
volve or show invention; (3) that it was not embraced in the patent^ 
as originally issued. 

Thèse objections will be considered in their order. 

1. Is the matter claimed original? The state of the art prier to 
the patent, shows that blast-furnaces (the cylinders of which are rlot 
involved, and need not be described) were constructed with a "fore- 
hearth," sometimes called a "tymp," — being an outward projection at 
one side, (commencing a few feet above, and continuing to the foun- 
dation,) infco which, from the hearth proper, (situated immediately 
behind, at the bottom of the cylinder,) there was an opening, which 
allowed the molten iron and cinder to flow out. This projection was 
covered by a movable horizontal metallic " weight-plate." The molten 
iron and cinder were thus drawn off from the bottom or hearth of 
the furnace into the "forehearth," the cinder being lighter, and fioat- 
ing on top. When the latter rose nearly to the level of the blast- 
pipes or "tuyères," it was removed, through an opening just above the 
level of the fuâed iron. The act of removing it was called "tapping 
the cinder," and its performance was neoessary several times in the 
intervais between drawing off the iron, (through an opening below.) 
This opération of removing the cinder — known as "working the fur- 
nace" — was a laborious and disagreeable performance. Mr. Grittin- 
ger describes it as follows : 

"The working of the furnace consisted in the removal of effete or dead 
matter that accumulâtes in the foreliearth, by forcing the âume upward with 
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a slight blast pressure, and then shoveliiig it off. It was necessary at timea 
to loosen the material by means of wringers and crust-bars, which were in- 
serted in the forehearth. It frequently happened tliat the slag and efifete 
matter chilled, and could be removed only with difiSculty. In such cases we 
were compelled to abandon the working of the furnace in the manner above 
described, and remove the slag through the opening marked • Cinder-notch ' 
on sketch No. 2, untilthe forehearth, by the opération of the furnace, becaine 
hot enough to undermine the crusfc, melt the effete matter, and make the 
crust reniovable. We frequently ran for weeks with the forehearth in this 
chilled condition." 

Other serions difficulties were experienced in the use of the fore- 
hearth, among which was the chilling, occasionally, of the hearth, 
forming what is known as "salamander," stopping the opération of 
smeltiug, and requiring the removal of some part of the walls of the 
furnace before the opération could be resumed. In this state of the 
art it occurred to Lurmann that thèse serious disadvantages might 
be avoided by dispensing entirely with, the forehearth, (continuing the 
wall of the furnace perpendicularly down to the foundation, thus 
closing the breast,) and drawing off the cinder or slag by means of an 
aperture leading directiy to the hearth, the aperture, to be water- 
cooled, so as to protect its walls; and that by employing a device 
called a "cinder-notch," which may be fitted into the aperture, the 
flow of molten cinder might be regulated. This conception, after be- 
ing tested by experiment, was carried into practieal opération, and 
the patent in suit obtained. 

While the claims are seven in number, the distinct éléments or 
parts of the invention seem to be three : (a) The closed breast. (b) 
The water-cooled slag discharge, leading directiy from the hearth. 
(c) The device for regulating the flow of molten slag. The princi- 
pal in importance would seem to be the first, which is made an élé- 
ment of the elaim now involved. It might well hâve been made the 
entire subject of the claim. The patentée, however, has associated 
with it the water-cooled slag discharge, and thus qualified and lim- 
ited his right. That the matter covered by the claim was original 
with Lurmann is reasonably clear. Oertainly there is no such évi- 
dence of anticipation as serves to repel the contrary presumption 
arising from the patent. The défendants' évidence seems, virtually, 
to ignore that part of the claim which relates to the closed breast, at- 
tacking simply the water-cooled slag discharge, as separately elaimed 
elsewhere. If this attack were sustained, it would be immateriai to 
the resuit. The combination of the slag discharge, even if old, with 
the hearth of the closed breast furnace, would form a valid claim. 
While, therefore, it is unnecessary to discuss the novelty of the slag 
discharge, described as an élément in this claim, it is proper to say 
that I am not satisfied it is old. The record, in my judgment, fail» 
to disclose anything caleulated to cast doubt on the novelty of the com- 
bination described in the claim, or of the first élément in this com- 
bination, (the closed breast furnace.) Some référence was made on 
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the argument to a cupola furnaee, — a différent structure, intended 
for a différent purpose; but the record containa no description even 
of this. How it resembles (if at ail) the blast-furnace hère involved, 
and why, therefore, it should be regarded as auticipatory, the court is 
net informed. 

2. Did the patentee's improvement of the old furnaee require in- 
vention? This question, I think, is free from doubt. What con- 
stitutes invention, in the légal sensé, is difficult of exact définition, 
in terms. Where, however, an old device or machine in gênerai use, 
with acknowledged serious defects, which hâve been long endured 
because no one has previously discovered a means of obviating them, 
is taken in hand, and, by changing its form or structure, they are re- 
moved, and a différent and imp'roved resuit obtained, it may safely 
be af&rmed that the change required invention. Where the improve- 
ment, and conséquent public benefit, is great, very little évidence of 
invention is required. Smith v. Goodyear Ce, 93 U. S. 486; Waah- 
hurn d M. Manuf'g Co.\. Haish, 4 Fed. Rep. 907 ; Eppinger v. Richey, 
14 Blatchf. 307; Isaac v. Abrams, 14 0. G. 862. The advantages 
arising from the plaintiS's improved furnaee are very great, as the 
record shows, — amoug them, tbat it admits of a higher pressure of 
air, diminishes the labor attending the opération of smelting, increases 
the product vrhile diminishing the cost, and lessening (if not avoid- 
ing) the danger of chilling. Indeed, so great are the advantages 
that it has virtually driven the old form of furnaee out of use, where 
the business of smelting is largely carried on. 

3. Was the matter covered by the claim embraeed in the original 
patent ? The claim itself certainly was not. The matter claimed, 
however, as certainly was. The spécifications originally filed say, 
among other things : 

"This invention relates to furnaces for smelting iron ore, and has for its 
object to dispense with the tymp or forehearth [' tymp', we see, is used sy nony- 
mously with ' forehearth '] and the wall stone, now in common use in iron 
blast-furnaces, and to replace the tymp arrangement by such a construction 
as allowa the slag to be tapped directly from the hearth. * * * My fur- 
naee has no tymp, [thàtia, no forehearth,] and ihesldesof the hearth, whether 
round or square, extend clear round to the bottom stone, the Usual opening 
being made in the lower part of the hearth for the discharge of the iron." 

This language is as clear a description of the closed breast furnaee 
as could well be written. Calling it a closed breast furnaee would 
not be clearer. A furnaee built in accordanee with this language 
would necessarily be closed breasted. 

The other élément of the claim, — "where the slag is discharged 
through an opening or openings cooled by water," — is no less clearly 
described. 

The drawings originally filed show the same. The claim might, 
therefore, hâve been embraeed in the patent as first issued, or in- 
troduced into the reissue without changing the spécifications. The 
change subsequently made simply expresses the same thing in dif- 
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ferent terme, The daim is not, therefore, an enlargement of the 
invention as shown by the patent-office or the patent. That such 
additional claims, omitted through "inadvertence, accident, or mis- 
take," may be secured by means of a reissue, if applied for within 
reasonable time, is not open to question. ïwo years seems to hâve 
become the measure of reasonableness, or limit of time, within which, 
ordinarily, the application must be made. Hère it was made a little 
after the expiration of one year. Whether the omission occurred 
through "inadvertence, accident, or mistake" is (in cases proper for 
amendment) a question for the commissioner. The learned counsel 
for défendants think Miller v. Brass Co., 104 U. S. 350, worked a 
change in this respect, prohibiting the introduction of new claims 
under ail circumstances. This is a mistake. Such a resuit could 
only follow a repeal or disregard of the statute governing this sub- 
ject. Miller v. Brass Co. simply applied the équitable doctrine of 
estoppel to a patentée who, after inexcusable delay, (during whicb 
others may be presumed to hâve acted on the reasonable inference 
that ail not claimed in the patent has been dedicated to the public) 
Bought, by means of a reissue, to enlarge the scope of his patent so 
as to embrace and prohibit such acts, My understanding of this 
case, and its bearing on this subject, was fully expressed in Combinea 
Patents Can Go. v. Lloyd, 11 Fed. Eep. 149. Subséquent cases hâve 
contained nothing différent. 

Second. Has tiie claim been infringed? This question also must 
be decided against the défendants. Their furnaces are built with 
closed breasts, distinguishable in no material respect from the plain- 
tiff's, and hâve water-cooled slag discharges leading directly from the 
heartb. It is no answer to say that thèse slag discharges are not 
water-cooled to the same extent as plaintiff's; nor that the défendants 
do not use the einder-notch, which is made the subject of plaintiff's 
seventh claim, and designed to regulate more completely the dis- 
charge of molten cinder. As we bave seen, the plaintiff's patent con- 
templâtes the use of the slag discharge without, as well as with, this 
noteh. If it were true that the slag discharge embraced in the first 
claim contemplated the constant employmentof the cinder-notch, the 
only différence between the défendants' discharge and the plaintiff's, 
thus constructed, would seem to be in the size and form of the open- 
ing, and the degree of water-cooling; which would not be material. 

Thus far we hâve not alluded to the suit brought in the Western 
district of this state, founded on this patent, against the DunbarPur- 
nace Company and others, in 1877, which appears to bave involved 
the questions now presented, and in which a decree was entered for 
the plaintiff. While the decree was not final, it was, under the cir- 
cumstances, entitled to little, if any, less weight on that account. No 
opinion was filed, and the défendants hère insisted upon being heard 
as if the questions had not previously been considered. The plaintiff 
seeming in some measure to acquiesce in this, I hâve so heard them. 
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Had I reached a différent conclusion, however, I would not hâve acted 
upon it without a rehearing before the circuit judge who entered the 
decree referred to. 

A decree will be entered for the plaintif iu pursuance of tbis opin- 
ion. 

NOTE. 

Reissne», ' 

When original and reissne for différent inventions, latter roid. Heald v. Rica, 104 
V. S. 737; Gosling v. Roberts, 1 Sup. Ct. Rep. 26. 

Identity of original and reissue question of law for court. Heald v. Kice, 104 U. S. 
737. 

Where original claims combination, and reissue clairas combination of smaller nuni- 
ber of éléments, reissue void. Mathews v. Machine Co., 105 U. S. 54 ; Bantz v. Frantz, 
là. 160 ; Johnson v. Railroad Co., Id. 539 ; Gage v.Herring, 2 Sup. Ct Rep. 819 ; Clém- 
ents V. Odorless Co., 3 Sup. Ct. Rep. 525. 

Reissue claims broader than original claims, void. MofHtt v. Rogers, 1 Sup. Ct. Rep. 
70; McMurray v. Mallory, 4 Sup. Ct. Rep. 375 ; Turner & Seymour Co. v. Dover Co., 4 
Sup. Ct. Rep. 401 ; Malin v. Harwood, 5 Sup. Ct. Rep. 174 ; Torrent & Arms Co. v. 
Rodgers, 5 Sup. Ct. Rep. 501; Wollensak v. Reiher, 5 Sup. Ct. Rep. 1137; Miller v. 
Forée, 6 Sup. Ct. Rep. 204; Brown v. Davis, 6 Sup. Ct. Rep. 379; Yale Loclc Co. v. 
Sargent, 6 Sup. Ct. Rep. 935. 



Johnson v. Wilcox & Gxbbs S. M. Co.' 
{Œrcuit Court, 8. D. Nm York. May 21, 1886.) 

1. Patents for Inventions— Assignment before Issttb. 

When an assignment is made psnding an application, or in contemplation 
of an application, for letters patent, it is fair to assume that the parties con- 
tract with référence to the légal title which they expect will then be granted. 

2. Same— Invention or Improvbment. 

The Word " invention " or " improvement, " when used in an assignment with 
référence to a pending application, refers to the subject-matter of the grant, 
and not to a possible future title which may be granted oùt of personal con- 
sidération for the inventer, i. e., an. extended term. 
8. Same— CovBNANT Constkubd. 

A covenant by the owner of an invention to assign to himself and another 
jointly " said letters patent about to be issued, " does not embrace the interest 
of the assigner in extending the patent. 

S. G. Glarke and Edivin B. Smith, for plaintiff. 
Stephen A. Walker, for défendants. 

Wallaoe, J. The demurrer to the complaint is not well taken, 
unlesB an assignment by an inventor of his "right, title, and interest 
in said improvement," without more, carries to the assignée title to 
an extension of the original patent. The défendant relies in sup- 
port of the demurrer upon Hendrie v. Sayles, 98 U.-S. 546. In that 
case the assignment was of "ail the right, title, and interest whatever 
which we now hâve, or by letters patent would be entitled to hâve, 
and possess in the aforesaid invention, to the f ull extent and manner 

• Edited by Charles 0. Linthicuia, Esq., of the Chicago bar, 
v.27F.no.lO— 44 
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in which the same would hâve been, or could be, held and enjoyed 
by us had this assignaient ùever been made." The court, in the 
opinion of Mr. Justice Clipfobd, cite with approval the case of Clum 
V. Brewer, 2 Curt. G. G. 520. In that case Ghbtis, J., used this 
language : 

"I am inclined to the opinion that a sale of ' the invention ' before letters 
patent are obtained does not necessarily carry with It the exclusive right for 
the extended term, because this right is not a mère incident of the invention. 
Its existence is raade to dépend, not only on matter wliieh is subséquent to 
the invention, but exclusively personal to the inventer himself ; and only he 
or his Personal représentatives can obtain it. This may distinguish the case 
from Carnan v. Bowles, 2 Brown, Ch. 80. But at the same tinie it must 
be admitted that where an inventer has, in terms, sold to another person a 
part of his invention, he has done that wiiich is quite consistent with the in- 
tent to hâve that other person participate in ail the rights which he as an in- 
venter can acquire by law; and that where the invention is the subject sold, 
it would be natural to flnd in the instrument of sale something showing an 
intention that the purchaser should be interested, not mereiy in the letters 
patent, but in any extension thereof securingthe exclusive right to thé same 
inve;ition which was the subject of the sale. Taking the whole of this deed 
together, I think it quite clear such was the intention of its parties. It su- 
peradds to the words ' my invention' the words ' rights and property that I 
may hâve frora any letters patent ^or the same.' ïhese terms are broad 
enough to include the extended lettér patents now in question." 

In Hendrie v. Sayles the cases of Railroad Go. v. Trimble, 10 Wall. 
367, and Nieholson Pavement Go. v. Jenkins, 14 Wall. 452, are also 
cited as pertinent. In both of thèse cases the assignment was not 
mereiy of tlie invention, but also of ail thejights of the inventor to 
letters patent "which are or may be granted." In the latter case the 
court, by Mr. Justice Davis, delivering the opinion, say: 

"Manifestly, something more was intended to be assigned than theinterest 
then secured by letters patent. ïhe words ' to tlie f uU end of the term for 
which the said letters patent are or may be granted' necessarily import an 
intention to convey both a présent and future interest, and it would be a 
narrow rule of construction to say that they were designed to apply to a re- 
issue mereiy, when the invention itself, by the very words of the assignment, 
is transferred." 

Assuming that an assignment of. the inventor's interest in the "im- 
provemeat" is the same thing as an assignment of his interest in an 
"invention," the authority upon which the défendant relies, when 
considered in référence to the facts of the particular case, does not 
sustain the defendant's contention; and the présent case falls directly 
within the distinction suggested by Curtis, J., in Clum v. Brewer. 
When an assignment is made pending an application, or in contem- 
plation of an application for letters patent, it is fair to assume that 
the parties contraot with référence to the légal title which they expect 
will then be granted. As is said in Woodworthv. Slierman, by Stoky, 
J., (3 Story, 178 :) 

"In the first place, the grantor or assigner cannot be presumed to hâve re- 
ceived any compensation or considération, except for the very thing, and to 
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ttie very extent, whlch the language properly indicates. In the next place, 
no court is at libertyto add to the terms used any meaning beyond their 
ordinary import, unless there are some supplementary expressions to justify 
such a construction." 

The Word "invention" or "improvement," when used in référence 
to a pending application, naturally refers to the sabject-matter of 
the expected grant, and would seem naore appropriately to refer to 
that alone than to a possible future title which may be granted out 
of Personal considération for the inventor. It has been held in sev- 
eral cases in the circuit court that an assignment of an interest in an 
invention, and letters patent therefor, made before the expiration of 
the original term, does not carry with it any interest in a subse- 
quently extended term, unless the agreement contains a spécifie pro- 
vision to that effect. Oear v. Grosvenor, 6 Fisher, 321; Wetherill v. 
Zinc Go., Id. 50; Holmes v. Sprague, 4 0. G. 581. 

The complainant in this case allèges that the plaintiff entered into 
a written contract with one Emory, in which it was agreed that the 
latter "should advance certain sums of money, which would be 
required to take out said (original) letters patent; and that the 
former, in considération thereof, should assign to himself and said 
Emory jointly said letters patent about to be issued," and that said 
contract was duly recorded in the patent-office. Within ail the 
authorities, such an assignment would not carry the interest of the 
patentée in extending letters patent. The defendant's argument is 
based upon the récital contained in the original letters patent, — "he 
(the inventor) having assigned his right, title, and interest in said 
improvement to himself and Francis F. Emory." This récital should 
not be construed to countervail the allégation in the bill of an assign- 
ment of the letters patent merely. If the case were to be decided 
upon this considération alone, the demurrer would hâve to be over- 
ruled. , 

Judgment is ordered for the plaintiff on the demurrer, unless the 
défendant answers. 



Mat v. Countt of Pond du Lac* 

{Gireuit Court, B. D. Wiscomin. May 15, 1889.) 

1. Patents por Inventions— Invention. 

To be patentable, a thing must not only be new and uselul, but must amount 
to an invention or discovery. 

3. SAMB — COMBINATIONS. 

Each and ail of the separate parts of a combination may be old and well 
known. Nevertheless, if the combination is new, produces a new and usef il 
result, and requires more than mère mechanical skill to produce it, it is pat- 
entable. 

lEdited by Charles C. Linthicum, Esq., of the Chicago bar. 
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5. Samb— PiONEEB Inventors— Impeoveks. 

A patent original in its character is entitled to a broader construction than 
one which is for a mère improvement. 
4 Samb— Infringement. 

An infringement takes place whenever a partj avails hîmself of the inven- 
tion of tlie patentée without such variation as will constitute a new discovery, 

6. Same — What Ikfringes. 

Whetlier or not one macliine is an infringement of another doés not neces- 
sarily dépend upon whether the mechanical constructions are différent, but 
whether the new idea is completely embodied in the structure as found. 

6. Same— Mbchanicai, Equivalents. 

A mère mechanical substitute for a thing must be regarded as the thing it- 
self. 

7. Samb — Depined. 

Mechanical devicesare équivalents when skillful and experienced workmen 
know that one will produce the same resuit as another 

8. Same— Question pok Juht. 

Whether the défendant has used substantially the same means, or, in other 
words, mechanical équivalents, to accomplish the same resuit, is a question 
for the jury to détermine. 

9. Samb— Infrinseme'nt— DipPEHBNCE in Degrbe. 

To constitute an infringement, it is not necessary that the resuit accom- 
plished shouid be precisely the same in degree as that of the inventer, but it 
must be the same in kind. 

10. Same— Expert Testimont, Force op. 

The testimony of a mechanical expert, in a suit for infringement, must be 
tried by the same tests that are applied to the évidence of other witnesses; 
and it must receive just such crédit and weight as it appears to be entitled to 
from ail the circumstances, and no more. 

11. Same — Damages — Established Royaltt. 

A fixed royalty, at which the right to use the patented device was sold, be- 
ing shown, such royalty constitutes the proper measure of damges. 

12. Samb— Interbst on Damages. 

In this case the jury were instructed that if they allowed damages they 
shouid also allow interest at the rate of 7 per cent, from the date of com- 
mencing suit. 

Suit at law to recover damages for infringement of letters patent 
No. 25,662, granted to Edwin May, October 4, 1859, for improvements 
in the construction of prisona, extended October 4, 1873, for seven 
years, damages being claimed only for infringements committed within 
the extended term. Défendant pleaded — First, the gênerai issue; 
second, the statute of limitations of the state of Wisconsin as to so 
mueh of the cause of action as was for the alleged infringements com- 
mitted prior to the twenty-ninth day of September, 1879, (six years 
before the suit was commenced ;) third, lack of novelty, in that one 
Eadcliff, then a prisoner in the state prison at Waupun, Wisconsin, 
was the original inventer; &nà,fourth, prior use at said Waupun. 

G. W. Hazelton, Edward Taggart, and M. G. Burch, for plaintiff. 

Shepard é Shepard and F. F. Duffy, for défendant. 

Dyee, J., (char ging jury.) This is a suit at law to recover damages 
for the alleged infringement of a patent granted to Edwin May, on 
the fourth day of October, 1859. As you are aware, wheu a party in- 
vents a new and useful device or improvement, the laws of the United 
States provide that, for a limited term of years, he shall bave an ex- 
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olusive property right in sucli invention, which means the sole and 
exclusive privilège of manufacturing, using, and selling the same. 
If the subject-matter of a patent possesses the requisites of novelty 
and utility, — if it constitutes an invention or discovery, — the owner 
of the patent, and of the rights secured by it, will be protected against 
the use of it by any other person without his consent. As the product 
of his inventive faculty, the invention is just as much the property of 
the inventor as his house or farm, and no man has the right to ap- 
propriate it to his own use, against the patentee's will, any more than 
he has to take from him his house or farm. The laws of the United 
States on this subject aredesigned to encourage meritorious and use- 
ful inventions, and to proteot their owners in the profitable enjoyment 
of them during the period fixed by the statute. If, therefore, a new 
and useful invention, covered by a valid patent, is exhibited in this 
case, and if the défendant has unlawfully pirated upon it, the plain- 
tif? is entitled to recover damages on account of such invasion of her 
rights, the same as if she had suffered disturbance of any other prop- 
erty right. As I bave said, the patent in suit was granted October 
4, 1859. The term of the patent was 14 years; so that the original 
term expired October 4, 1873. But, as provided by law, the patent 
was renewed and extended for the further term of seven years from 
and after the expiration of the first term; so that the patent contin- 
ued in force until the fourth day of October, 1S80, when it finally ex- 
pired. It seems that on the twenty-seventh day of February, 1880, 
the patentée, Edwin May, died, and, in the course of administration 
of his estate, there was a sale of ail rights under the patent, by the 
administrator, to the plaintiff, who became the owner in law, on the 
sixth day of March, 1882, of ail rights of action and claims for dam- 
ages on account of infringements of the patent which accrued prior 
to October 4, 1880. 

It is charged by the plaintiff that between the fourth day of Octo- 
ber, 1873, when the patent was extended, and the fourth day of Oc- 
tober, 1880, when it finally expired, the défendant, the County of 
Fond du Lac, wrongfully, and without license from the plaintiff or 
her assignor, or the patentée, used a mechanical apparatus which 
was an infringement of the patent; and it is on account of this 
alleged use that the plaintiff seeks to recover damages. The pat- 
ent relates to an alleged new and useful improvement in the construc- 
tion and opération of prisons. The évident object of the improvement 
is to avoid the necessity of actual contact with the prisoners, while the 
keeper oan observe their movements, and, with security to himself, 
«ontrol them. The patent is what is known as a combination me- 
chanical patent, and the utility of the thing or things patented is ap- 
parent, I think, at a glance. To construct a jail or prison so that 
prisoners can be safely kept, and their movements controUed, and so 
that thejailer is atthe same time secured from violence;, is without doubt 
a bénéficiai object. A model of the patentee's improvement has been 
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exhibited to you. In practical opération of the alleged invention, as 
stated in the spécifications of the patent, the j ai 1er, upon going into 
the outside entrance, is separated from the hall or room in which the 
prisoners may be by an angle door, which is locked, and whicb, from 
its peculiar shape, enables him to observe ail parts of the hall, and 
the movements of the prisoners. Upon opening a small side door, 
(which side door has no relation to the patent,) he has access to a 
crank, which opérâtes the doors in the partition between the first 
room and the rooms adjoining the cells, by means of an endless chain 
or rope, which passes around a drum, and is attached to a hinge or 
joint of a lever connected with the partition doors. Prisoners in the 
first room or hall being ordered to retire through thèse doors, the 
doors are then fastened by operating the crank before mentioned. 
The keeper may then unlock the angle door, and pass into the first 
hall or corridor, and is separated from the prisoners by the partition 
between it and the room beyond. Then, the prisoners being ordered 
to their respective cells, the doors of the cells may be fastened by 
operating a lever in the first corridor connected with bars, whicb, 
upon being drawn by means of Connecting bolts, secures the doors. 
The keeper may then pass in and lock the cell doors, and thus a 
partition or iron grating is ail the time kept between the prisoners 
and the keeper. 

There are four claims in the patent, but it is not contended that 
the défendant infringes the second claim. The first, third, and fourth 
claims are hère involved. The first claim is for the angle door, when 
constructed and operated substantially as set forth, in combination 
with the lock or boit which secures it so as to prevent entrance through 
it from within to the outside. The third claim is for the endless chain 
or rope, in combination with the levers by which the partition doors 
are operated, when constructed and operated substantially as and for 
the purposes set forth. The fourth claim is for the combination and 
arrangement of the levers, bars, and bolts or lugs connected with the 
cell doors, when operated from witkout the grating, substantially as and 
for the purposes set forth. 

Now, I suppose, gentlemen, that you understand just what thèse 
claims are. The first claim, you will understand, [iilustrating from 
the model,] is for this door, which is oalled an "angle observation 
door," and the fastening of that door, which is just inside this little 
space into which the door opens. The second claim (the third claim, 
as mentioned in the patent; the second claim in question hère) is for 
this endless chain or rope, in combination with the levers, D, — that 
is, the levers with which it connects hère ; and by means of which 
thèse doors — the doors in this partition between the first corridor and 
the cell rooms — are operated; and the last claim is for this lever in- 
side the corridor, in connection with the bars and bolts and lugs, by 
means of which the cell doors are operated. Thèse are the several 
claims said to be infringed, and each is known as a combination claim ; 
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that is, each is a claim for a combination of several mechanical 
structures. 

The patent law recognizes as patentable an improvement in any 
art or mechanical construction or combination which is useful to the 
public, and not before known. To be patentable, a thing must not 
only be new and useful, but must amount to an invention or discov- 
ery. Although the resuit is produced by a mechanism whieh com- 
bines old. mechanical éléments or powers, without the use of any new 
élément, the true question in such a case is whether the combination 
of éléments by the patentée is new. If they bave never been com- 
bined together in the manner stated in the patent, and if the combi- 
nation is new and useful, not being the resuit of mère mechanical 
skill, but of invention, then it is patentable. Each and ail of the 
separate parts of a combination may be old and well known. The 
combination may contain the lever, the puUey, the wheel, and other 
well-known and long-used devices which would not, separately, be 
pateiitable; nevertheless, if the combination is new, and produces a 
new and useful resuit, it — that is, the combination — is patentable. 
Almost ail combination structures are made up of separate parts and 
éléments which are old and well known, and if that fact alone would 
invalidate a patent, some of the most valuable inventions of the prés- 
ent day would at once become the common property of the public, 
and valueless to their owners. The law does not encourage or sanc- 
tion the defeat of combination patents on the groundthat the several 
parts are old, if the combination is new and useful. 

The patent hère in question has been passed upon by the late cir- 
cuit justice of this circuit, (Mr. Justice Davis,) in a suit at lawlike this, 
to recover damages for infringement. As appears from his charge 
to the jury, which we hâve bel'ore us, no combination was shown, as 
none is shown hère, anticipating May's invention. In that case, as 
in this, the questions of originality, novelty, and patentability arose 
upon the patent itself, and the mechanical structure patented; and 
Judge Davis held the' patent valid, and instructed the jury that the 
combination patented, exhibited invention, and was entitled to pro- 
tection. That ruling, thus made in this circuit, by my otficial supe- 
rior, ought to be controUing hère, and I regard it as controlling; the 
same patent being involved in both cases, and it not appearing that 
anything materially^different is shown hère from what was shown 
there. Judge Davis says that the May patent is really for a method 
unknown before of bolting prison doors without coming in contact 
with prisoners. "To do this in the way shown," he said, "is patent- 
able, and he is to be considered as the original combiner of this me- 
chanical arrangement so as to produce the intended resuit. In doing 
this, he has used nothing new, nor was he required to do it. Bolts, 
bars, locks, levers, and pulleys are ail old; but the patentée used 
them in such a way that the jailer can control the prisoners by work- 
iug the doors while remaining away from the prisoners. It is the 
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working of the doors so as to avoid the necessity of actnal contact 
with the prisoners, which is his invention. This is his idea, as he 
has carried it into successful practice." Tliis was the view taken 
of this patent by Judge Davis in the Indiana case, and in that view 
I fully coneur. The patentée was a pioneer in the field. His pat- 
ent was an original one. He did not, so far as is shown hère, merely 
construct an improvement on a structure previously patented. As 
Judge Davis said, he was the original combiner of the varions parts 
of his apparatus, arranging them so as to produce a new and useful 
resuit. 

The claims of the patent are to be read in the light of, and in con- 
nection witb, the spécifications. This is an elementary principle in 
patent law, and, so reading them, — that is, reading them in the light 
of what was sought to be accomplished, — it does not do to say that 
the mère connection of a lever with bars and bolts, or the connection 
of a lever with an endless chain, or the mère attachment of a lock to 
a door, or the mère construction of a door of peculiar shape, does 
not constitute invention. The adjustment of the apparatus, the re- 
lation of the différent combinations to the jail or prison, the objects 
sought, and the results attained, are ail to be considered; especially 
in a patent like this, original in its character, and therefore entitled 
to a broader construction than one which is for a mère improve- 
ment on something of the same nature which has been previously 
invented. This would be naturally and was undoubtedly the view 
taken of this patent by Judge Davis, and I think it the correct view. 
So the conclusion is that the patent in suit was valid, and that the 
combinations therein described were patentable. 

Ail this it was perhaps unnecessary to say to you, becanse the 
only question which it is necessary for you to consider is whether the 
structures used by the défendant county, in its jail, are an infringe- 
ment of the May invention. But, in view of the discussion at the 
bar, I desired counsel to fully understand the, view which the court 
takes of the patent, and of the patentability of this invention. If, 
then, you find that in ail or either of the claims hère in question, 
namely, the first, third, and fourth, the défendant bas been guilty of 
infringement as charged, then the plaintifï should bave a verdict. 
If you find that neither of the claims was infringed, then the de- 
fendant should hâve your verdict. What constitutes an infringement 
in a case like this is so well defined in a charge of the court to a jury 
in a reported case I bave before me, that I read to you from the 
printed volume: 

"An infringement takes place whenevera party avails hiraself of the inven- 
tion of the patentée without such variation as will constitute a new discovery. 
An infringement involves substantial identity, whether that identity is de- 
scribed by the ternis, ' tlie same principle/ ' same modus operandi,^ or any 
other. It is a copy of tlie thing described in the spécifications of the patentée, 
either witliout variation, or with only such variations as are consistent with 
its being, in substance, the same thing. No certain, deflnite rule can be stated 
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by which to détermine unerringly, in every case, what will amount to sub- 
stantial identity. The jury, guided by gênerai principles, mast détermine 
each case upon its own eircumstances. If, liowever, the invention of the 
patentée be a machine, or an improvement on a macliine, it will be infringed 
by a machine which incorporâtes in its structure and opération the substance 
of the invention ; that is, by an arrangement of its mechanism which performs 
the same service, or produces the same effect, in the same, or substantially the 
same way. ïhe question is whether the given eftect is produced substan- 
tially by the same mode of opération, and the same combination of powers 
and devices in both machines. Mère colorable or evasive différences can- 
not defeat the right of tlie original inventor. The inquiry, therefore, should 
be whether the defendant's device is, in substance and eSect, a colorable 
évasion of the plaintifï's contrivance, or whether it is really a new and sub- 
stantially différent thing. If the défendants hâve taken the same gênerai 
plan, and applied it for the same purpose, and produced the same effect, in sub- 
stantially the same mode, although they hâve varied the form or construction 
merely, it will still be, substantially, in contemplation of the patent law, the 
same thing; otherwise it will not. Whether or not one machine is an in- 
fringemeut of another, therefore, does not necessarily dépend upon whetlier 
the mechanical constructions are différent; but the question is whether, what- 
ever be the mechanical construction, the latter machine contains the means 
or combination found in the previous machine; whether, taking the structure 
as you flnd it, you see the new idea completely embodied in it. * * * If 
the défendants hâve only varied their combination by employing well-known 
mechanical substitutes for some one or more material éléments or parts of the 
plaintifï's combination, then there is an infringement; for a mère known 
mechanical substitute for a thing, for the purpose of determining the question 
in issue, must be regarded as the thing itself. * * * When, in mechaa- 
ics, one device does a particular thing, or accomplishes a particular resuit, 
every other device known and used in mechanics, which skillful and expe- 
riencedworkmen know will produce the same resuit, or do the same particular 
thing, is a known mechanical substitute for the first device mentioned, for 
doing the same thing or accomplishing the same resuit, although the flrst de- 
vice niay never hâve been detached from its work, and the second one put in 
its place. It is suJïicient to constitute known mechanical substitutes that 
when a skillful mechanic sees one device doing a particular thing, that he 
knows the otlier devices, whose uses he is acquainted with, will do the same 
thing." 

Now, within thèse définitions, does the structure used by the de- 
fendant infringe the May device ? In their gênerai scope and ob- 
ject they seem to be quite alike, and are evidently intended to secure 
the same resuit. Do they differ essentially in their organization or 
mode of opération ? The one is evidently équivalent to the other, as 
producing the same resuit. But in this sensé it is not material to 
eonsider the subject. The question is whether the défendant has used 
substantially the same means, or, mechanically speaking, équivalent 
means, to accomplish the same resuit. If it has, it is an infringer; 
otherwise not; and whether it has or not is a question for the jury to 
détermine. As we hâve seen, a mechanical équivalent, as generally 
understood, is where one may be adopted instead of the other, by a 
skilled mechanic, accustomed to machinery, with a compétent Knowl- 
edge of mechanical powers. If such a man, seeing a new machine, 
and having a fnll description of the thing invented, ean, by examin- 
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ing it with care, see that the required thing can be done in a différ- 
ent mode, and it is done in that différent mode by the knowledge which 
he bas of his business, he bas not produced a new invention, nor one 
subsiantially differing from the original. But if the inventive facul- 
ties are exercised to produce the change, then he bas a right to the 
benefits of whatever he thus invents. There must be invention in- 
volved in the change, and not the mère skill of the workman, to avoid 
the conséquences of an infringement. The question hère is, does the 
structure used by the défendant substantially embody May's mode of 
opération, and thereby obtain the same résulta as were reached by hia 
invention ? It is not neeessary that the resuit should be precisely the 
same in degree, but it must be the same in kind. For instance, shut- 
ting one door instead of two is a différence in degree, but not in kind; 
the same function is performed. 

Now, keeping in mind that the May invention consists of cer- 
tain mechanical means which enable the jailer, from the moment he 
enters the outer door, to control the prisoners, by fastening the cor- 
ridor doors while separated from them, the question is, do the means 
employed by the défendant in its jail inf ringe them ? Has the de- 
fendant used the plaintiff's invention, or something substantially like 
it? Do the structures operate upon the same principle? If there 
are différences, are they or not mère différences in for m, producing 
the same resuit? The plaintiff's invention secured to the inventer 
not only the particular means desoribed in the patent, but ail other 
mechanical contrivances which are équivalents. When thèse me- 
chanical arrangements are thuscompared andanalyzed, if différences 
be found, it is for you to détermine whether thèse différences are sub- 
stantial, or are only formai and evasive, arising from employing in 
the defendant's jail, in the place of those spécifie parts or de vices of 
the May combination, other known mechanical substitutes therefor. 
If substantial, then there is no infringement; but if merely formai or 
evasive, and not substantial, there is an infringement. 

The testimony of the expert which has been introduced you are to 
consider like any other évidence. You are to try it by the same tests 
that you apply to the évidence of other witnesses, and give it just 
such crédit and weight as you deem it entitled to from ail the circum- 
stances, and no more. You bave the models before you, and thèse, 
I think, are readily comprehended. ïhe undisputed évidence shows, 
I think, a fixed royalty of $50 for each cell, at which the plaintiff's 
device, or the right to use it, was sold by the patentée in his life- 
time. In such a case it is the ruling of the courts that such royalty 
constitutes the proper measure of damages. If, therefore, you find 
the plaintiff entitled to recover, you will allow her damages at the 
sum of $50 for each cell in the Fond du Lac jail on which the in- 
vention was used prier to October 4, 1880, and subséquent to October 
4, 1873. If there were 34 cells upon which it was used, the total 
aœount would be $1,700; and if you find for the plaintiff, you may 
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allow to her interest upon the gross sum at 7 per cent, from Septetn- 
ber 29, 1885. I hâve drawn forma of verdict, gentlemen, whioh I 
•will allow jou to take ; and if you find for the plaintifif, we will ask 
you to State which of thèse claims you find are infringed. You nn- 
derstand that if you find ail thèse three claims, or either of them, in- 
fringed, then your verdict must be for the plaintif. If you find that 
neither of the claims is infringed, your verdict will be for the de- 
fendant; and the court will ask you to state in your verdict, in the 
manner indicated in the form of verdict which the court will haud 
to you, what you find as to infringement of the claims. 
Verdict finding infringement of each of the three claims in suit. 



Kearnby and another v. Lehigh Val. R. Ce* 
(.Circuit Oourl, D. Neu) Jersey. June 3, 1888.) 

1. Patents for Invbktions— Infringement— Parties— Pleadutg — Bstoppbl. 

To support a plea in abatement for non-joinder of parties in a suit for in- 
fringement of a patent, défendant oflered in évidence a written certiflcate 
given by plaintifiEs to a tliird person, and reciting that such person had "one- 
third equal interest with ourselves in the said patent. " Défendant urged tha*. 
plaintilïs were estopped from showing by paroi that the writing did not state 
the agreement and intention of the parties. HM, that this was not a case for 
the invocation ot the doctrine of estoppel. 

2. 8amb — Assignmbnt — Notice. 

The bill of complaint in this case was iiled March 15, 1883, by plaintiSs, 
claimlng to be the sole owners of the patent sued on and ail rights under it. 
On May lOth following, défendant procured an assignaient of the patent and 
a release of infringement claims from one who claimed an interest. Held, 
that défendant was a purchaserwith notice, and was subjecttoall the equities 
that could be invoked against its assigner. 

3. Samb — Assignmbnt. 

A certiflcate given by patentées, which recited that the party to whom it 
was given had one-third equal interest with ourselves in the said patent," 
held not an assignment of the patent, or anypart thereof ; the évidence show- 
ing that it was not intended by the parties giving it to operate as an assign- 
ment. 

Andrew McCallum, for complainants. 
Elwood G. Harris, for défendants. 

Nixon, J. The bill of complaint was filed in this case by Francis 
Kearney and Mary P. Tronson, as executrix of Luke F. Tronson, de- 
ceased, against the défendant corporation, for an injunction, and for 
the recovery of profits and damages for the alleged infringement of 
reissaed letters patent No. 6,184, for new and useful "improvements 
in apark arresters for locomotives." The défendant has put in a plea 
in abatement of the suit, for the non-joinder of parties, alleging that 

' Edited by Charles C. Linthicum, Esq., of the Chicago bar. 
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at the time of the commencement of the action, and prior thereto, 
the complainants were not the sole and exclusive owners of said let- 
ters patent, and that one John H. Immer, of Newark, New Jersey, had 
an equal undivided one-third interest therein. In support of the plea 
the défendants offered in évidence the following written certiflcate, 
executed on the day of its date, duly received for record, July 2, 1873, 
and reoorded in Liber V. 16, p. 289, of ïransfers of Patents: 

"To whom it may conoem : This certifies that Jolin H. Immer is f uUy au- 
thorized and empowered to make any contract with the Central Eailroad of 
New Jersey, that may be binding on our part, for the sale of the patent-right 
on spark arrester, as secured to us by letters patent 113,528, dated April 11, 
1871, and reissue 5,184, dated December 10, 1872, he having one-third equal 
interest with ourselves in the said patent. 

[Signed] "F. Keaeney, 

"LUKE F. ÏRONSON. 

"Newark, April 10, 1873.» 

The counsel for the défendant insista that the paper constitutes 
an équitable assignment of the one-third ownership in the reissue; 
thatitis a writing freefromall ambiguity; and that the complainants 
are estopped from showing by paroi such was not the agreement 
and intention of the parties. But it does not seetn to be a case for 
the invocation of the doctrine of estoppel. The facts are substan- 
tially as foUows : Kearney and Tromson obtained the original letters 
patent on April 11, 1871, for a new improvement in spark-arresters ; 
and, being desirous of bfinging the invention into gênerai use on the 
railroads of the United States, they entered into an agreement with 
one John H. Immer on April 5, 1872, in which they constituted him 
their sole agent to sell patent-rights for the period of one year, at the 
rate of $50 for the use of said improvement upon each engine to 
which it should be applied; and they further agreed that Immer 
should be authorized to retain 25 per cent, of ail moneys received by 
him in said sales, for bis full and complète compensation, and should 
pay to the patentées the remaining 75 per cent. During the continu- 
ance of this contract the parties came to the conclusion that the 
elaims of the patent were not broad enough to fuUy cover the inven- 
tion, and a surrender and reissue was deemed necessai'y. The pat- 
entées not having the means to pay the required fées, it was agreed 
that Immer should hâve his rate of compensation changed from 25 
per cent, to 33 J per cent, of the proceeds of the sales of patent-rights, 
on the condition that he should pay the costs of the reissue. The re- 
issue was obtained on December 10, 1872, and he made the necessary 
payment of fées; but no change was formally introduced into the 
written agreement. It expired April 5, 1873. A few days after- 
wards Immer called upon Kearney with the above paper or certificate, 
stating that he wanted authority to settle the claim for infringement 
wh'ch they had against tbe New Jersey Central road, and that he had 
drawn the paper to show to the officers of the road that he was au- 
thorized to make the settlement, and at the same time to express the 
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new arrangement as to his compensation, which had been agreed to. 
With this explanation of its meaning, Kearney and Tronson signed 
the oertificate, and there is no évidence that Immer ever gave any 
other construction to it, or made any claim to ownership in the patent, 
until after this suit was brought, unless the assignment of the one- 
third of said patent by Immer to one Annan on April 28, 1874, and 
the reassignment of the same by Annan to Immer on June 23, 1875, 
be construed to indicate such claim. 

The bill of complaint in this cause was filed March 15, 1883, by 
Kearney and the executrix of Luke F. Tronson, claiming to be the 
sole and exclusive owners of the patent. It was after this date that 
any notice came to the défendant that Immer set up any claim to 
ownership in the patent. On May 10, 1883, he assigned to the de- 
fendant corporation ail the right to the reissue, and added a spécial 
release and discharge for ail claims for damages for any prior in- 
fringement. The défendant, therefore, was a purchaser with notice 
that complainants denied the claim of Immer to ownership in the 
letters patent, and it is subject to ail the défenses that could be set 
up against Immer himself. The certificate was net an assignment 
of the patent, or the part thereof ; and, judging from its form, it was 
not intended by the parties to be so regarded. Whether its use 
should be limited to the settlement of the claim against the 
New Jersey Railroad it is not necessary to détermine, although that 
seems to be its fair import. It isclearly compétent, however, for the 
complainants to setup the same défense against the claim of owner- 
ship by the défendant corporation as they could hâve set up against 
Immer; and the testimony satisfies me that, when the patentées 
signed the certificate, they understood the scope and meaning of the 
paper to be that Immer should be entitled to receive the one-third, 
instead of the one-fourth, as before, of the money realized on the 
sale of patent-rights. 

This construction of the certificate does not invest Immer or his 
assignée with any title, légal or équitable, in the patent itself. It 
simply détermines the rateof compensation to which he was entitled 
on sales of patent-rights. I am aware that the phraseology used is 
capable of différent construction ; but I regard any other construc- 
tion as aiding Immer in his attempt, by déception, to get more than 
the patentées intended he should hâve. 

There must be a deeree in favor of the complainants, on the plea. 
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BoEMEB V. Peddie and others.* 

Same V. Headley. 

(Oireuit Court, 8. D. Nm York. June 8, 1886.) 

1. Patents fob Inventions — Novbltt — Look and Handlb fob Tbaveliko 
Bags. 

Letters patent No. 195,333, of September 18, 1877, to William Roemer, for 
improvement in combined lock and handle for traveling bags, held valid; fol- 
lowing Boemer v. Simon, 30 Fed. Rep. 197. 

3. Same— Acobptance of Nabrow Claims. 

A patentée is bound by bis claims. If he acquiesces in a rejection of broad 
claims, and accepts claims for his spécifie construction, he cannot be heard 
to enlarge the scope of his patent by construction, so as to cover devices not 
■within its terms. 

S. Same— Construction of Claim. 

This patent construed, and held limited to the patentee's particular construc- 
tion, and not infringed by defendant's lock-case, which had an extended bot- 
tom plate ; the patentée having amended his application so as to dispense with 
a bottom plate. 

In Equity. 

Sanford H. Steele, for orator. 

J. E. Hindon Hyde, for défendants. 

Wheeleb, J, This patent was held valid in Roemer v. Simon, 20 
Fed. Eep. 197. No good reaaon for changing that conclusion bas 
been made to appear, and it is foUowed now. The only question left 
is whether tbe défendants infringe. The improvement patented con- 
sists essentially in extending the sides of the lock-case to hold the 
handle rings of traveling bags. The bottom plate of the lock had 
before been extended for that purpose. By the improvement the 
bottom plate côuld be dispensed with, and the side walls of the 
lock-case made both to inclose the lock and hold the handle rings. 
The défendants use the same thing to hold the handle rings, but 
place the lock above it, and do not use it for the side walls of the 
lock-case. It becomes, by the use which they make of it, an extended 
bottom plate to the look, of an improved form. If this pièce was 
patented, and the patent is valid to cover it, the défendants do in- 
fringe. The file-wrapper and contents are made a part of the case. 
Prom them it appears that the orator, in his application for this pat- 
ent, at first applied for a patent covering the combination of the lock- 
case with the handle rings. His claim was rejected on a référence 
to patent No. 177,020, granted to William Simon, which covered an 
extended bottom plate to the lock, to hold the handles. The claim 
was amended, and again rejected on the same référence, and was 
not granted until the spécification was amended to dispense with au 
extended bottom plate to the lock, and the claim was confined to a 

'Edjted by Charles G. Linthicum, Esq., of the Cliicago bar. 
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lock-case with notched aides near its ends, to receive and hold the 
handle rings. This pièce, which the défendants use, was the same 
before as af ter thèse amendments. The patent-office 'would not grant 
a patent for it generally in comhination with the handle rings, but 
only speciflcally when used for the sides of the look-case and for the 
handle rings. ïhe orator accepted the patent narrowed in that man* 
ner, and cannot now be heard to claim that it is any more broad 
than that in its scope. 

He invented this particular form of lock-case, and bis patent is 
for that only, and it cannot be construed to cover anything else. 
Railway Co. v. Sayles, 97 U. S. 554. The défendants do not use 
his lock-case, but use an extended bottom plate like his lock-case. 
It bas been argued ingeniously and with plausibility that the same 
fching is used under a merely différent name ; but this argument is 
not in reality well founded. The patent was for a lock-case, not only 
in name, but in substance. The défendants do not use this lock- 
case. They évade the patent, not by a mère eolorable, but by a sub- 
stantial évasion. 

Let decrees be entered that the défendants do not infringe, and 
that the bill be dismissed, with costs. 



Stbam-Gatjge & Lantern Co. and another ». Pollbtt Lantbrn & 

Manup'g. Co,' 

{Oireuit Court, JV. D. New York. June 11, 1886.) 

Patbkts fob Inventions — Inpringement — Ttjbulab Lanterns. 

Letters patent No. 104.818. Of June 14, 1870, and No. 151,703, of June 9, 
1874, to John H. Irwin, sustained, and défendants held to hâve infringed the 
flrst claim of the former, and the second claim of the latter. 

Edwin S. Jenny, for oomplainant. 
Albert H. Harris, for défendant. 

CoxB, J. It is unnecessary to add anything to the views expressed 
upon the argument,. further than to say that I bave examined with 
care the two patents to which my attention was particularly called, 
granted, respectively, to Holden and Giajola. I see no reason to al- 
ter the opinion then intimated. It is suggested that thèse patents 
were not fully oonsidered by the court in Steam-gauge é Lantern Co. 
V. Miller, 21 Fed. Eep. 514. Even though this were so, it is not easy 
to see, as an original proposition, how a construction can be given 
them favorable to the defendant's theory. But it is entirely clear 
that tbe court in that case did give due considération to ail limiting 

> Bdited by Charles C. Llnthionm, Esq., of the Chicago bar. 
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and anticipating références. The following quotation will serve as 
an illustration : 

"Previous structures had supply tubes, which returned vitiated air to the 
burner, or which furnished fresh air from protected chambers, or which 1 ar- 
nished whatever fresh air would enter through an open funnel or bell mouth; 
but no previous structure furnished fresh air by the aid of injectors, which 
compelled air, which would otherwise strike the lantern in such a direction 
as to exhaust the tubes, to enter the tubes in a continuous and irréversible 
current. " 

The open funnel or bell-mouthed structure hère mentioned unquea- 
tionably refers to the Holden device. It is safe to assume, from the 
character of the counsel who argued that cause, and the judge who 
deoided it, that nothing was overlooked or slighted. 

The défendant infringes the first claim of No. 104,318, and the 
second claim of No. 151,703. 

The complainant, as to thèse claims, is entitled to the usual decree 
for an injunction and an accounting. 



The Coltjmbia.* 

The Alaska. 

Van Pelt and others v. The Alaska. 

{District Cowri, 8. D. New York. May 17, 1886.) 

1. Collision — Stbam-Ship and Pilot-Boat — Pilot Boarding Stbam-Ship — 
DuTT OF Stbam-Ship as to Spebd and Helm. 

It is the duty of a steam-ship, when about to taise on board a pilot at sea, 
to come to a substantial stop ; i. e., to reduce her headway to the minimum 
speed required to keep her in position. She should not adopt a veering 
course, calculated to thwart the maneuvers of the pilot-boat as the latter ap- 
proaches, but come as near to a stop as possible, and leave the rest to the 
pilot-boat. 

a. Samb-— DuTT op PiLOT-BoAT — NiGHT— Galh — Hazabdous Method— Custom. 
The pilot-boat in this case attempted to launch her yawl when ahead of the 
steam-ship, so that it should go down the latter's lee sida, while the pilot-boat 
crossed the steamer's bow, to go down her windward side, and round under 
her stem, to pick up the yawl. Held, that no such. invariable custom was 
proved of boarding vessels in that manner as to excuse the pilot-boat for at- 
tempting it at night, and in a gale which rendered that method hazardous 
and unjustiflable. 

8. Samb— Evidence— One-Sidbd Stort — Impeobabilitibs— Speed. 

In a case of collision where ail upon one vessel are lost, the narrative of 
the other, considering the natural bias of the witneases, should be received 
with caution, and not adopted beyond what is consistent, rational, and prob- 
able. In this case the steamer's claim of low speed critically examined and 
disallowed, upon the other circumstances proved, and upon the insuperable 
difflculties and improbabilities in navigation that such low speed would in- 
volve. 

1 Eoported by Edward G. Benedict, Esq., of the New ïork bar. 
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4. Sa%[k— T. i;:n xot Lost bt Rbasonable Delat— Change of Ownership op 

Ltt!ei.ed Vbssel— NoTORiona Accident — Diligent Inquikï. 

Tliough a libel for collision had not been flled at the time of a change of 
ownership of the vessel, held, on suit subsequently brougbt, tliat, as the acci- 
dent was so notorious that the possibility of claims arising therefrom could 
not hâve escaped reasonably diligent inquiry on the çart of the purchaser, 
the vessel was not discharged; the delay of 11 months in flling libel was not 
unreasonable. 

5. Négligence— Death on High Sbas— Loss of Suppobt — Right to Rbcoveb 

IN Admibaltt. 

The pecuniary loss sustained by persons who hâve a légal right to support 
from one vfho has lost his life through the wrongful conduct of vessals on 
the high seas may be recovered in admiralty. 

6. Collision — Statement of Case. 

The pilot-hoat Columbia, after an exchange of signais, attempted to board 
the steam-ship Alaska about midnight, in a moderato N. W. gale, by crossing 
the bows of the steamer, so as to launch her yawl ahead of the latter, and 
then get away. In the act of launcbing her boat she was run down and sunk 
by the Alaska. The évidence indicated that at the time of collision the 
speed of the Alaska was about four knots, and, under the captain's orders to 
keep the pilot-boat two points on the steamer's port bow, the helm of the 
Alaska was kept to port so that her head continually veered to starboard, as 
the pilot-boat attempted to cross ahead of the steamer to the latter's starboard 
Bide. Held, that the steamer was in fault for her speed and constant veering, 
and the pilot-boat for attempting such a method of boarding, which was not 
justifiable in a gale, if ever justifiable at night. 

In, Admiralty. 

Whitehead, Parker é Dexter, for libelants. James Parker, advocate. 

Wilcox, Adams é Macklin, for claimants. 

Brown, J. At a little past 12 o'clock on the night of December 
2, 1883, wlien the steam-ship Alaska, bound for New York, was about 
12 miles S. S. E. from Fire'Island light, the pilot-boat Columbia, in 
preparing to put a pilot on the Alaska in answer to her signal, was 
run down and sunk, and ail on board periahed. The libel and sup- 
plemental libel were filed by the représentatives of the principal own- 
ers of the Columbia, and by the personal représentatives of four pi- 
lots and the cook, who were on board at the timeof the accident, and 
by the widows of the pilots and of the cook, to recover for the loss of 
the pilot-boat, the loss of personal effeets, and for the loss of support. 
The circumstances proved are sufficient to identify the boat run down 
by the Alaska as the pilot-boat Columbia. Neither the boat nor the 
men were ever heard from afterwards, and the pilots and the cook 
named in the libel and supplemental libel are proved to hâve been 
aboard. AU the évidence in the case as to the circumstances of the 
disaster is derived from tlie offieers, seamen, and passengers on board 
of the Alaska. The principal facts are as foUows : 

At 11 : 40 p. M., the Alaska then heading about W. by N., the pilot- 
boat's torch was observed bearing about S. W. The steamer an- 
swered with a blue light, indicating that a pilot was desired. The 
helm of the Alaska was thereupon starboarded, so as to approach the 
pilot-boat, until she headed W. by S. J S., when her helm was stead- 
ied. The wind was blowing a gale from N. W. The night was dark, 
v.27F.no,10— 45 
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but not thick. The pilot-boat shaped her course to the northward 
and eastward, so as to intercept the course of the steamer, and at the 
proper time to launch a yawl, as customary, to carry the pilot to the 
steamer's side. A ladder and light were plaoed at the steamer's 
gangway on the port side, which was the lee side, as a signal to the 
pilot where he would be received. This was about 200 feetabaft the 
stem. When the Alaska steàdied at W. by S. J S. the pilot-boat bore 
about two points ofif the Alaska's port bow. The master ordered the 
helmsman to keep the pilot-boat at least two points off the steamer's 
port bow, and to mind his port helm accordingly. Under thèse di- 
rections, as the pilot-boat hauled to the westward, the Alaska's course 
was correspondingly ehanged until at 12 : 06 she headed W. J S., and 
at the time of the collision, about 12 : 10, she headed, as the wheels- 
man teatifies, W. J N., nearly h§r original course. 

When the pilot-boat was first sighted, and for some 12 minutes 
afterwards, the Alaska was making about 14 knots per hour. Her 
speed subsequently, and atthe time of the collision, is one of thecon- 
troverted questions in the case. The narrative of the log is as fol- 
lows : 

"At 11:40 observed pilot-boat's torch bearing S. W.; 11:52 proceeded half 
speed. At 11 : 57 proceeded slow. At 12: 06 stopped angines, ship's head be- 
ing W. J S., pilot-boat's light bearing about S. W. by W. J VV. At 12:08 ob- 
served the pilot-boat attempt to cross our bows. Reversed engines full 
speed, and in about two minutes she came into collision with our stem, sink- 
ing almost immediately. 12:13 stopped engines, and used every means of 
saving life with life buoys, lines, and also sending away a boat at 12:20. 
Crulsed about in the vicinity of the disaster until daylight; then steamed 
around with a lookout at the mast-head, and, seeing nothing, proceeded on 
our course at 7: 30." 

The entries in the engineer's log agrée with the above. The évi- 
dence of the pilots and others, called as experts, showed that there 
are three différent methods pursued by pilots intending to board 
steamers when approaching in front of them in a strong head-wind. 
The first is for the pilot-boat to sail down into the lee of the steamer, 
and there launch her yawl, as Cap t. Murray expected would be done 
in this case; the second, for the pilot-boat to sail across the steamer's 
bow, pass down on her windward side, wear around her stern, and 
launch the yawl as she cornes up on the steamer's lee quarter; third, 
to launch the yawl ahoad of the steamer, so as to let the yawl go 
down upon her lee side, while the pilot-boat crosses her bows, and 
goes down to windward, and rounds her stern to pick up the yawl. 
The latter was the course pursued in the case of The City of Wash- 
ington, 92 U. S. 31, and the course manifestly intended by the pilots 
in this case. One of the most experienced pilots called as an expert 
testified that the proper course for the steamer, after signaling the 
pilot, under circumstances like the présent, is to make towards the 
pilot-boat, and come substantially to a stop, — that is, not exceeding 
half a knot or a knot an hour, when off the pilot-boat's lee bow, and 
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a few hundred feet distant; and that in that situation the pilot- 
boat may properly pursue either of the last two methods ; but that 
the latter is not prudent or justifiable at night, in a strong wind, 
when the steamer is evidently in motion, and when her two colored 
lights hâve not been seen, and she appears to be keeping off to 
windward. ïhe last two methods are deemed préférable to the first 
as a gênerai rule, because the pilot-boat is thereby better enabled 
to keep clear of the yawl, and to keep control of her own motion. 92 
U. S. 40. 

Although both thèse latter methods hâve been long praoticed by 
pilota, the master of the Alaska testified that he had never before 
known such an attempt at night. His testimony, and that of the 
officers of the Alaska, leave no doubt that the pilot-boat waa expected 
by them to sail down upon thelee side of the Alaska, and there launch 
her yawl; and that it was not until the Alaska's engines were re- 
versed at 12:08, "about two minutes," as the log says, before the 
collision, that the officers of the Alaska had any idea that the pilot- 
boat was intending to cross her bows. Their account of the disaster 
is, and the answer states, that immediately before the order to re- 
verse was given, the pilot-boat, being then two points on the Alas- 
ka's port bow, was observed suddenly to close in rapidly across the 
steamer's course, when apparently only a short distance ahead. It 
is supposed that the pilot-boat then luffed into the wind, so as to re- 
duce her speed, for the purpose of launohing the yawl. Her prévi- 
ens speed is estimated at some seven or eight knots. The carpenter 
testified that he saw the pilot-boat suddenly luff when within 50 or 
100 feet of the Alaska's stem, and that he then saw, as he thought, 
one end of the yawl resting upon the pilot-boat, and the other end in 
the water; which, if true, would indicate that something unusual had 
happened in attempting to launch the yawl. The hull of the pilot- 
boat, after striking the steamer's stem, was not again seen. It began 
to sink immediately, and passed aiong the starboard side of the 
steamer. The master ran down the ladder from the bridge, and saw 
from'the starboard rail only the light, the mast, and the peak of the 
pilot-boat's sail above water; and she disappeared aitogether when 
about amid-ships. The yawl was capsized, and passed along the 
steamer's port side. Several men were seen clinging to it, and were 
heard calling for help. Another man near it was clinging to a spar. 
The lines thrown out to the men from the steamer failed to reach 
them as they passed astern, and none were afterwards found. 

On the part of the steamer the contention is that her headway 
was substantially stopped; that the pilot-boat, upon luffing, and 
while waiting to repair the supposed accident that happened to the 
yawl, was blown against the starboard bow of the steamer by the 
strong wind, upset, and stove in. The libelants contend that the 
steamer was under considérable headway, and ran upon the star- 
board quarter of the pilot-boat while she was engaged in launching 
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her yawl, and eut her in two, before the pilots, who had a right to 
suppose the steamer to be stopped, or nearly so, discovered their 
mistake. 

The case, in many of its aspects, res>3mbles that of The City of 
Washington, 92 U. S. 31, in which the respective duties of the 
steamer and the pilot-boat were fully and carefully discussed. In 
that case, as in this, the steamer was bound for New York, and the 
wind was strong fi-om the north-west. The pilot-boat, however, ap- 
proached from the northward instead of from the southward. The 
City of Washington, after first porting her helm so as to approach 
towards the pilot-boat, when the latter was near to the line of the 
steamer's course, starboarded her helm so as to turn her bows aome- 
what to the southward, towards the direction in which the pilot-boat 
was moving. In thèse respects the two cases are perfectly anal- 
ogous. An examination of the "Apostles" also shows that in that 
case, as in the présent, the engine had been first slowed, and then 
reversed full speed; and it was claimed there, as hère, that the 
quick-water of tbe reversed propeller had reacbed amid-ships before 
the collision. The court found the steamer in fault for not suffi- 
ciently stopping her headway, and for starboarding so as to put 
herself in the way of the pilot-boat's orossing her bows. Tbe court 
also found upon the proofs that the crossing of tbe steamer's bows 
was justified by the custom of pilot-boats, and was not a fault on the 
part of the pilots. In the district court, (6 Ben. 138,) Bexediot, J., 
said, (page 140 :) 

" The starboarding is admitted in the answer, and, under the circumstances 
disclosed by tbe évidence, I consider it négligence. The course of the pilot- 
boat was knovvn to be crossing that of the steam-ship, the breeze was fiesh, 
and it was knovvn to the steam-ship tliat, at her reqiiost, the pilot-boat was 
endeavorlng to place a pilot on board her. This nianeuver the p'iot-boat 
was entitled to be permitted to accomplish without embarrassment fiom the 
steamer. Certainly the steamer, by starboarding and giving herself a course 
across the course Of the pilot-boat, while tlie yawl, which was to be picked 
up by the boat after the pilot was placed on the steamer, was in the act of 
passing to the steamer, attempted a maneuver which cast upon lier the risk 
of its success. I think, also, that it was the duty of the steamship to stop 
still before she reached the pilot-boat; instead of which she was ke[)t moving 
ahead,— slowly, it is true, but yet with a momentuni which, with the star- 
boarding, brought her upon the pilot-boat, and sank lier." 

In the circuit court, (11 Blatchf. 487,) Woodruff, J., said, (page 
488:) 

"The steamer was in fault in not slowing, and, if neeessary, stopping, at 
an earlier moment, and before coming into such dansjerous proximity to the 
sailing vessel. Indeed, upon the proofs, it was the duty of the steamer to 
stop to receive the pilot attempting to board her in the night season." 

The suprême court confirm thèse positions. 92 U. S. 38-41. 
The same faults are charged upon the Alaska in this case that 
were established against the City of Washington, viz. : (1) Failure to 
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Stop sufficiently; and (2) veering, up to the last moment, acroBS the 
pilot-boat's course. That the Alaska did turn to the northward 
about a point during the last three or four minutes is shown by the 
log aud the testimony; but I am of opinion that this would hâve 
been immaterial had the speed of the Alaska for a minute before the 
collision been reduced to the minimum consistent with holding her 
position, — say to half a knot, or even a knot, an hour. The libelants" 
évidence shows that that réduction of speed is regarded, even by 
pilots, as a substantial stop, and ail that is required. In this case, 
therefore, the fault of the Alaska turns mainly, if not wholly, upon 
the question of her speed during the two or three minutes before the 
collision. If she was under a headway of several knots, that speed, 
and her veering to the northward, were both material faults, which 
combined brought about the collision. 

Eepeated considération of ail the évidence has failed to satisfy me 
that the Alaska, at the moment of collision, had come to a stop, or 
to a speed not exceeding half a knot or a knot an Jiour, i. e., the 
minimum headway sufficient to keep her in position. On the con- 
trary, I am satisfied from some direct testimony, and from many cir- 
cumstances of the case, that she was going at least four knots, and that 
the best-established facts of the case cannot be reconciled on any 
otber view. 

On the part of the libelants, the principal direct évidence of con- 
sidérable headway in the Alaska, up to the moment of collision and 
afterwards, is derived from the testimony of several witnesses, who 
iestify that, within a few seconds after the collision, parts of the wreek 
were seen near the bridge, some 200 feet aft of the stem, passing 
astern at considérable speed. Mr. Worcester and Mr. Challoner, two 
highly intelligent and compétent passengers, who saw the capsized 
yawl and the spar, and the men clinging to them, estimate that they 
went astern along the side of the ship at the rate of six or seven knots. 
Mr. Worcester says it was about 10 seconds, and could not hâve ex- 
ceeded 20 seconds, from the jar of the collision to the time when he 
was at the port rail near the bridge, 200 feet from the stem, and saw 
the capsized yawl and spar about abreast of him, and perhaps 50 feet 
from the steamer's side; and Mr. Challoner, who saw the same from 
the port quarter, confirms this estimate. On the starboard side the 
sinking mast, and the light, and the peak of the sail, were seen by the 
master and by the purser at about the same distance from the stem. 
The master estimâtes the time to hâve been about a minute and a half 
after the collision ; but no such interval is accounted for by any acts 
of bis in the mean time. It is not probable that an energetic and 
alert commander like Capt. Murray would wait any considérable in- 
terval before stepping a dozen paces to the rail to see what was hap- 
pening to a sinking vessel along-side. The purser says the interval 
was not over five seconds after he felt the slight jar of the collision, 
when, rushing from his room, he reached the rail to see what was the 
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matter. Tlie second officer, standing on the port side, 75 feet from 
the stem, felt the collision; and he testifies that he saw the capsized 
yawl abreast of him, with two men on it, "almost immediately" after. 
Thèse witnesses state just what they did between the moment of col- 
lision and seeingthose parts of the wreck abreast of them. While 
the précise number of seconds is not pretended to be stated aecu- 
rately, the time it took for the wreck to reach the bridge, if they tell 
the truth as to what they did and saw, must hâve been short, — ap- 
parently not over one-third of a minute at most. This would indicate 
six knots as the combined motion of the drift and of the Alàska's 
headway. Besides this direct évidence, there are several other cir- 
cumstances indicating considérable speed in the Alaska, to which I 
shall présent ly refer. 

The évidence that the steamer was stopped, or nearly so, is derived 
(1) from computations showing that from the length of time that the 
engines were at "half speed," and "slow," and "stopped," and "re- 
versed," as stated in the log, and from the number of révolutions at 
"half speed," and "slow," as stated by the engineer, there could not 
hâve remained any headway at the time of collision; (2) from the 
testimony of a number of the officers and men, who say that, in 
their judgment, the Alaska was stopped, and had sternway on at the 
moment of collision ; (3) from their testimony that the wreck when 
seen abreast was going only slowly astern; (4) that the quick-water 
from the propeller was at the same time seen amid-ships, indicating 
a complète stop. The passing of the wreck astern is ascribed by the 
claimant's witnesses solely to drifting in the high wind and sea. 

In considering the weight of proof in support of thèse views, the 
libelants are entitled at the outset to the beneât of the natural prob- 
abilities arising out of the circumstances of the case. Pilots are 
among the most skillful seamen in the world. Thèse were trained 
and experienced men. The Columbia was schooner rigged, but 88 
feet long over ail, and capable of being maneuvered with great quick- 
ness and dexterity. It is improbable, in a high degree, that if the 
Alaska were substantially stopped, or moving at the rate of half a 
knot only, the Columbia, in launohing the yawl ahead of her, with a 
full complément of skillful seamen, should either hâve sailed down, 
or been suffered to drift down, upon the Alàska's bow while the latter 
was at rest. This is so improbable as to be almost incredible, unless 
she were disabled. Mère difficulty with the yawl could not account 
for it, and her iilling away just before she was struck shows that she 
was not disabled. 

Again, the natural bias of the Alàska's officers and men in her 
behalf cannot be disregarded. Constant expérience illustrâtes the 
effect of this influence, however upright the intentions of the wit- 
nesses. Where the narrative of both sides is heard, its effect may 
be said to be neutralized; but where the lips of ail on one side are 
closed, great caution is obviously necessary. When ail on one vessel 
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are lost, it is not too much to require that an aceount dérived -wholly 
■from tlie other shall be in its essential features consistent, rational, 
and probable; and that, in so far as it involves serions departures 
from thèse conditions, it should not be aceepted, unless sustained by 
proof about which there could be no mistake. 

The effect of this natural bias is apparent, I think, throughout the 
claimants' case. A single entry in the log illustrâtes the subséquent 
changes that the same matter undergoes in the testimony. The log 
says: "At 12:08 observed the pilot-boat attempt to cross our bows. 
Eeversed engines full speed, and in about two minutes she came into 
collision with our stem, sinking almost immediately." This entry 
was made shortly after the occurrence; even then presumably not 
■wholly free from the tendency to excuse the ship. The expression 
adopted, "in about two minutes," there naturally signifies "nearly 
two minutes," or between one and two minutes. But on the trial 
ail the officers, except the master, who in his first statement calls it 
two minutes, call the interval three minutes. Again, the time of 
collision is not stated, evidently because the clock was not at that 
moment observed ; but on the trial the third officer says he did ob- 
serve the clock, and that it was 12:11, i. e., making just the three 
minutes. But if the time had been observed to be three minutes, 
that would certainly hâve been stated in the log, as most favorable to 
the ship. Considering that the various other entries are made ac- 
cording to the time by the clock, it is- highly improbable that 12:11 
should not hâve been entered if it had been observed. Again, the 
log says the collision was with the stem; the answer and the testi- 
mony represent it as with the starboard bow, and not with the stem, 
— an important différence in eeveral relations. Again, there is no 
intimation in the log of any change. of course by the pilot-boat, nor 
of any sudden direction across the Alaska's bows. The pilot-boat's 
course was from the first necessarily directed across the Alaska's bows. 
It was known to be so, because she wished to intercept the steamer. 
She was expected, however, to haul down upon the steamer's lee side 
when she had approached near. Instead of doing as expected, she 
kept her course, as the log naturally imports, and tried to cross the 
Alaska's bows; but in the answer and the testimony we hâve a 
"change of course," a "sudden luff," a "sudden closing in" of the 
light. In the log nothing of this kind is intimated. As respects 
each of thèse four particulars in a single entry, the officers were fully 
as able to state accurately, and quite as likely to do so, when they 
made up the log as afterwards. I must regard the log as the best 
évidence, where spécial reasons do not appear for departing from it. 

1. The Alaska's narrative as respects the occurrences of the few 
minutes preeeding the collision, and her claim that her headway was 
then either fully stopped, or reduced to the minimum of half a knot, 
involve so many improbabilities, difficulties, and inconsistencies, as 
to prevent its acceptance. 
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(a) Her witnesses say that at 12:08, two or three minutes before 
the collision, according to their reckoning, there was a sudden luff by 
the pilot-boat, — a sudden "olosing in" of her light aeross the Alaska's 
bow. Most of tiiem say that this took place when the pilot-boat was 
only 50 or 100 feet distant. The master and some of the officers call 
it 2.")0 feet. The third officer, in one passage, calls it 500 feet. Ail. 
however, agrée that when the light suddenly closed in the pilot-boat 
bore about two points off the Alaska's port bow, as she had done ail 
along. No one estimâtes the speed of the pilot-boat in approaching 
the Alaska at less than seven knots, until her supposed luff. In luff- 
ing to launch the yawl, pilot-boats do not corne to a stop, but only 
check their speed. When her. light was seen to be suddenly "closing 
in," her course must necessarily hâve been directed aeross the Alas- 
ka's course, and at first her speed would be but slightly checked. 
Bearing less than two pointa off the port bow at 12 : 08, (because clos- 
ing in rapidly,) if not then over 500 feet distant, she would hâve had 
less than 200 feet to travel; and she would thereforebave crossed the 
Alaska's track in mueh less than a minute, — if only 100 feet off, in 
less than 10 seconds. But the interval sworn to is three minutes, — 
the log says "about two minutes." If it be said that the pilot-boat 
might bave come to a stop when ahead of the Alaska, on account of 
the supposed mishap with the yawl, it is incredible — whether such 
an accident happened or not — that the pilot-boat should bave lain 
still until the Alaska ran over her, or until she had drifted down upon 
the Alaska's stem with the latter at rest. But the évidence does not 
admit of any such stop ; for the passage of the light aeross the Alaska's 
course must in that case hâve stopped also, and that fact would hâve 
been noticed. The évidence indicates that the light, without stopping, 
drew directly aeross the Alaska's bows until the moment of collision. 

(&) That the pilot-boat had been kept about two points off the 
Alaska's port bow until she elosed in to less than two points at 12 : 08, 
is one of the most certain parts of the claimants' évidence. But 
bearing less than two points at 12:08, the pilot-boat, in order to 
reach the place of collision, had much less distance to travel than the 
Alaska. Whatever the pilot-boat's speed, the Alaska's must hâve 
been considerably greater. Whether the interval of time after clos- 
ing in was more or less than two minutes, the pilot-boat's speed, as 
she did not stop, could not hâve been less than two or three knots, 
and if she lufïed "suddenly," it must hâve been more. The neces- 
sary inference is that the Alaska's speed exceeded that. 

(c) The supposod accident to the yawl is not suâtained by sufBcient 
évidence to be accepted as a fact. It is supported by the testimony 
of the carpenter, Duffy, only. Of the half a dozen other men whose 
business it was to watch the Columbia, and who were watching her, 
not one saw the yawl. Duffy was not watching her, but as he looked 
out of the port bow to take the draught, hesays he saw the Columbia 
iuff about 50 or 100 feet olï, show her side, and the yawl with one 
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end in the water. He did not remain at the bow, but weut away. 
He estimâtes this as from five to ten minutes before the collision, and 
tells what he did in the mean time. If the interval was one-quarter 
of his estimate, the Columbia must bave been at least several hun- 
dred feet away, and he could not hâve distinguished in the night-time 
any such peculiar situation of the yawl upon a small schooner like 
the Columbia. It is certain that the Columbia did not lulï so as first 
to show her side when within 50 or 100 feet of the Alaska ; and if she 
had done so when only two points off the Alaska's port bow, she would 
bave shot like an arrow across the Alaska's path. ïhe close prox- 
imity of the Columbia is a necessary condition of any probability in 
Dufïy's story; and the other particulars stated by him, as well as by 
others, disprove any such close proximity. His cross-examination 
shows the weakness of his testimony. The supposed accident to the 
yawl is immaterial, except as a due to explain the delay of the pilot- 
boat in getting out of the way. But if the Alaska was then at a sub- 
stantial stop, the explanation is inadéquate; if she was not at a sUb- 
stantial stop, the supposed accident affords no justification of her 
fault. 

{d) The course of the pilot-boat is put by the Alaska's witnessies 
ail the way from N. N. E. to B. N. E. The master judged that if she 
had carried colored lights she would bave shown him her red light 
before her sudden closing in acroes his bow. As the Alaska was then 
headirig W. ^ S., and the pilot-boat was only two points on her port 
bow, in order to show her red light her course must hâve been nearly 
E. N. E. But since at 11:40, 28 minutes before, she bore nearly 
S. W., it is clear that, upon a course of E. N. E., from 11:40 she 
would not bave approached the Alaska at ail. The tracing of theii' 
positions according to the bearings sworn to, and allowing the high- 
est possible speed of the Columbia, proves that the gênerai course of 
the pilot-boat after 11:40 could not possibly bave been more to the 
eastward than N. N. E. Her heading was probably about N. by E., 
and her course about N. by E. J E. ; or, if her angle of leeway was a 
full point, she probably headed N. ^ E., with the wind — the direc- 
tion of which is not certain to a point — N. W. ^ W. The fact that 
she approached gradually, keeping about the same distance off the 
Alaska's port bow, shows that her course was probably not much 
changed until she lufïed. Had she changed at any time three or 
four points to the eastward, — say at 12 : 06, — so as to show her red 
light, she would hâve broadened off the Alaska's bow to much more 
than two points, instead of closing in as she did. The more rapid 
sheer of the Alaska to the northward during the few minutes pre- 
ceding 12 : 08 shows that the pilot-boat was hauling towards her 
more rapidly than before, and not bearing off to the eastward. Hei 
hauling in resulted naturally from her nearer approach, though con- 
tinuing the same course as before. The évidence shows that from 
12:02 to 12:06 the Alaska sheered half a point to the northward; 
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from 12:06 to tbe collision, a point; and prior to 12:03, only half 
a point, — from ber previous course of W. by S. ^ S., as fixed some 
15 minutes before. The évidence of the firat officer and helmsman, 
who relieved the watcb at 13 : 02, show, I think, tbat the master is 
mistaken in supposing that tbe Alaska had ported to W. ^ S. before 
that time. The faet, moreover, that she sheered a point to star- 
board after 12 : 06, though her helm was not nearly hard over, and 
altbough the wind operated strongly against a starboard sheer, ia 
further évidence of considérable headway. 

(e) The gênerai course that the pilot-boat must hâve taken from 
11 : 40 to the collision can be determined very nearly from the known 
course of the steamer, and the distance traveled by her, and from 
the bearing and speed of the pilot-boat. The average course of the 
steamer, during the whole interval, was about W. by S. The dis- 
tance run by her, even upon the figures given by her own witnesses, 
could not be less than four and one-half miles, as she ran at least two 
and three-fourths miles duringthe first 12 minutes. The speed of the 
pilot-boat was stated to be from seven to eight knots. During tbe 
whole interval of 30 minutes the pilot-boat would therefore run from 
three and three-fourths to four miles. If the pilot-boat bore S. W. or 
S. W. ^ W. at 11 : 40, her utmost speed of eight knots would not hâve 
been sufficient to enable her to reach the Alaska, had her gênerai 
course been more than one and one-half points B. of N. 

(/) The master estimated the pilot-boat to be two miles distant 
when he slowed at 11:57, 11 or 12 minutes before the collision, and 
"nearly a mile" distant at 12 : 06, when he stopped the engines. But 
at 12:06 the distance must bave been miich less, — probably less than 
half a mile. As the pilot-boat during this interval of nine minutes 
must hâve been going within two or three points of a right angle to 
the course of the Alaska, the latter must hâve diminished the dis- 
tance that separated them during those nine minutes by nearly a 
mile, or at an average speed of over six knots. So, if four minutes 
before the collision they were nearly a mile apart, even if they had 
been approaching ail the time head on, if the pilot-boat could not 
make but the rate of eight knots during that time, the Alaska must 
hâve made nearly seven. But during tbe last two minutes, accord- 
ing to the Alaska's own account, the pilot-boat had luffed up so as 
to draw rapidly across the Alaska's bow. If, tberefore, at 12 : 06, the 
vessels had been only one-half mile apart, instead of nearly a mile, they 
could not hâve reached each other, upon the course the pilot-boat 
sailed, had not the Alaska made an average speed of at least four 
knots in that interval. 

{g) Again, if the Alaska's speed when her engine stopped at 12 : 06 
was only three and one-half knots, and her headway was stopped at 
the collision five minutes afterwards, as the Alaska's witnesses con- 
tend, she would hâve gone during this interval about 1,050 feet only, 
and the movements of the pilot-boat during thèse five minutes could 
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not be ratlonally accoanted for. At 12:08 tbe pilot-boat bore a lit- 
tle less than two points ofif the Alaska's port bow; and had she been 
coming up on her gênerai course, N. by E. |- E., and the Alaska in 
the mean time moved as slowly as claimed, the pilot-boat would 
bave borne, at 12:06, two minutes before, nearly four points off the 
Alaska's port bow,instead of two, as the log states. Had the pilot-boat, 
however, during thèse two minutes, corne upon a course of N. E. by E. 
so as to préserve ber bearing of two points off the Alaska's port bow, 
then, having the wiud aft, her speed would bave been increased, and 
on iutfing suddenly just before 12 : 08, witliin 500 or 600 feet of the 
Alaska, she would liave corne round so rapidly as to cross the line of 
the Alaska's path, not 250 feet distant, in less than half a minute, 
instead of three minutes. LufQng suddenly from such a course, her 
speed would not be much ohecked, and she would continue at rapid 
speed till she headed north; nor could she hâve been kept for three 
minutes from crossing the Alaska's patli without being brought to a 
stop for a considérable interval. Not only does the testimony, as I 
bave said, sbow that there "was no such stop, but such a mode of 
navigation for a pilot-boat designing to launch her yawl ahead of the 
steamer would be in the higbest degree improbable. She would nat- 
urally eheek her course gradually as she approached the steamer's 
head by a graduai, not a sudden, luff. 

AU the difficulties above referred to proceed really from two as- 
sumptions on the Alaska's part: First, too little speed; second, too 
much time after the engines were reversed. Correct thèse, and ail 
the difficulties vanish. 

2. As regards the time, I hâve already observed that the entry in 
the log, "about two minutes," was evidently an estimate only. The 
évidence shows that when the engines were reversed collision was 
apprehended. Expérience proves that persons expecting disaster, 
and not busily employed, overestimate the time. It is natural, there- 
fore, that this interval, then estimated at "about two minutes," should 
hâve been much overestimated. It is probable that the time was not 
over one minute. The fact that tbe pilot-boat did not stop, and was 
less than two points off the port bow at 12 : 08, and yet did not olear 
the steamer, makes it difficult to believe the interval was over a 
minute. If it was not, the order to reverse would bave had little 
effect. Other circumstances confirm this view. 

At 12 :08, when the officers first perceived that the pilot-boat meant 
to cross the Alaska's bow, the commander exclaimed: "My God ! 
what is that man trying to do?" The first officer exclaimed: "By 
Jove! that man will be into us; I never saw such a thing in my 
life !" Thèse exclamations show appréhension of immédiate collision ; 
but as the pilot-boat was then less than two points off the Alaska's 
port bow, and seemed to those officers to be from 250 to 500 feet 
distant, and had to run only half the distance to reach the point of 
intersection that the Alaska had to run, it is difficult to see why they 
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shoulil hâve had suoh appréhension of collision if the Alaska at tliat 
moment was not ranning over two knots, as they estimate. Tiie of- 
ficers were not then aware that the pilots were intending to launch 
the yawl ahead. I think it was the Alaska's own speed that made 
the danger, and the appréhension, of collision; and hence the immédi- 
ate order, "Full speed astern." 

Again, the log shows that the Alaska continued backing at full 
speed from two to three minutes after the collision. Had her head- 
way been stopped, or nearly so, at the moment of collision, there 
would hâve been no need oif backing so long; for that would hâve 
carried her far astern of the capsized yawl sought to be reached. 
But it was precisely what she would hâve done had her speed at the 
moment of collision been some four knots. 

Again, when the. lines thrown to the men failed to reach them, a 
seaman ran almost the whole length of the ship, nearly to the stern, 
where the buoys were kept, and lighted one, and threw it over. This 
must hâve occupied at least a minute from the time of the collision, 
ïhe master estimâtes from one to two minutes. The yawl and the 
men had already gone astern, and the évidence shows that the buoy 
also went first astern, proving that the steamer had headway even a 
minute after collision, and after two minutes backing. The buoy 
was soon afterwards overtaken and passed, through the continued 
backing of the ship, so that it was then seen abeam or forward of 
abeam. 

3. The drifting of the wreck on each side of the Alaska at the rate 
of from four to six knots is in my judgment far too great to be 
ascribed to the winds and waves in an ordinary gale. The huU be- 
gan to sink immediately after the collision, and no rapid drifting was 
possible after the huU was under water. The capsized yawl, and 
the spar with the men clinging to them, could not drift at such a 
rate, even if exposed to the wind ; but they were out of the wind in 
the lee of the ship. The évidence also shows that the différent parts 
of the wreck passed along on both sides of the ship at about the same 
rate, and appeared opposite the bridge at about the same moment. 
Only one cause can account for this, viz., the forward motion of the 
Alaska. 

4. Nor can I accept the Alaska's suggestion that instead of en- 
countering her stem the pilot-boat was capsized and smashed in by 
drifting or being tossed sideways against the Alaska's bow just aft of 
the stem. The log says the collision was with the stem. One of the 
officers says the pilot-boat at the collision was right ahoad; though 
another says her light, which was probably on her mainmast, was a 
little to siarboard. When seen a few seconds afterwards only one 
mast was visible; the other had already disappeared. That must 
hâve sunk almost instantly. This does not seem to me likely to hâve 
arisen from the pilot-boat's being merely thrown on her beam ends 
on being tossed by a wave against the Alaska's bow; but from being 
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eut througli by tlie Alaska's stem when the latter was under consid- 
érable beadway. 

5. Tbe testimony as to the quick-water is of slight weight, because 
the time when it was observed is easily liable to be mistaken. A sen- 
man testified that he saw the mea drawn down by the quick-water amid- 
ships; but Mr. Cballoner, some 200 or 300 feet further aft, saw the 
mea still drifting astern rapidly. So tbe purser may hâve been mis- 
taken as to the time of seeing the quick-water, or hâve mistaken for 
that the commotion of the sinking vessel. 

6. The estimâtes by which the Alaska's speed is arrived at by her 
witnesses are not convineing, when opposed by so many circumstanees 
and so many contrary indications. It is signilicant, moreover, that 
not one of the Alaska's officers testified to her ordinary speed when 
her engines are working at "half speed" or "slow." In the absence 
of ail testimony on the subject, it is scareely crédible that the com- 
mander and ail the officers are alike ignorant on this point. To omit 
direct évidence, and to resort to the computations of a mechanical 
engineer who never saw the ship, based on the engineer's estimâtes 
of the number of révolutions per minute, that were not entered in the 
log, is a substitution of a very inferior kind of évidence, when much 
better was presumably in the claimants' power. 

In other cases the rates of steamers at "half speed" and "slow," 
as compared with their "fuU speed," bas been often proven before 
me by the direct évidence of the officers who knew the facts. In no 
case that I recall bave thèse rates been so much reduced compara- 
tively as the estimâtes in the présent case would make them. Usually 
what is called "half speed" is fully two-thirds of "fuU speed;" and 
"slow," about half of "full speed," and that is soin other steamers of 
the size of the Alaska; and in fair weather, or in a moderate gale, the 
proportions remain about the same. Thèse usual proportions, applied 
to the Alaska, would agrée with ail the other indications in giving her 
a speed of from six to seven knots at 12 : 06, and about four knots at 
12:09, 

Had the officers of the Alaska supposed that the Columbia intended 
to cross her bows, and go to windward, instead of porting her helm 
and going to leeward, as she approached the Alaska, no doubt the 
order to reverse the engines would hâve been given earlier, and her 
speed would bave been brought down to the proper minimum. The 
master testified that the night was "a good one for seeing lights, 
but bad for estimating distances." Mistake as to the pilot-boat's 
distance through this cause probably contributed also to the delay in 
reversing the engines. The master's estimate at 12 ; 06 that the pilot- 
boat was nearly a mile distant was from two to three times too great. 
The mistake was a nal ural one, as the pilot-boat was a small object. 
It was partly from this cause, I think, and partly because the inten- 
tion of the pilot-boat to keep her course and cross the Alaska's bow 
was wholly unexpected, that the Alaska's speed was not brought to a 
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substantial stop. Notwithstancling the emphatic testimony of the 
officers of the Alaska and others, the crossing of the steamer 's bows 
in this manner has been practiced by pilot-boats so long, and the duty 
of eoming to a substantial stop for the purpose of taking on pilots is 
so well settled, that the Alaska cannot be held legally justified in as- 
suming, up to nearly the last moment, that the pilot-boat would change 
her course, which was obviously across the Alaska's bow, and on 
that ground be exempted from the duty of eoming substantially to a 
stop. It was the duty of the Alaska to reduce her speed nearly to a 
stop, so as not to imperil the pilot-boat in any method of approach 
the pilots might think advisable. 

It is not unlikely, on the other hand, that the pilots, at about 12 : 06, 
when about one-third of a mile distant from the Alaska, being then 
about 1,000 feet from the line of her path, in conséquence of the great 
size of that vessel, made the opposite and equally natural mistake 
of supposing her to be only half the distance off she really was. Thua 
erroneously believing she was within some 500 feet of the steamer'» 
track, instead of about 1,000 feet from it, the pilot boat would luff when 
too far away, in order to reduoe her speed as usual, so as to launch her 
yawl. Having twice as far to go as estimated, and being therefore 
unexpectedly delayed in getting almost ahead of the steamer before 
she could launch the yawl, aided as this mistake would be through 
the steamer's constant veering to the northward, the pilot-boat'a 
speed at length would become insensibly so much reduced that, when 
she did get nearly ahead of the steamer, the latter, eoming on under 
moderate headway, instead of being nearly stopped, the pilot-boat 
probably had not speed enough remaining to admit of the usual 
and necessary dexterity in handling, so as to fill away quiçk enough 
to escape. The évidence shows that she did bear away, but not in 
time to clear the steamer. ïhese views of the probable courses and 
speed of the two vessels fuliill ail the conditions of the best data in 
the évidence; viz., the recorded bearings and times, and violate no 
natural probabilities. No other view that has been presented to me 
does this, and on careful study I hâve not been able to discover any 
other that does so. 

Second. I must hold it a further fault in the Alaska that, having 
first starboarded so as to approach the pilot-boat in the proper direc- 
tion, she afterwards ported, and under a port helm kept veering to 
the northward up to the moment of collision; thus delaying and 
thwarting the expectations and the maneuvers of the pilot-boat to 
launch the yawl, and then get away. Precisely similar was the course 
of the steamer that was condemned by the suprême court in the case 
of The City of Washington. But for this latter fault the pilot-boat, 
notwithstanding the Alaska's too great speed, would hâve gone clear. 
The fact that the pilot-boat's gênerai course was crossing that of the 
Alaska was certainly known. It was the Alaska's duty to corne aa 
near to a stop as praoticable, and leave the rest to the pilot-boat. 
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TIdrd. The évidence of the expert pilots in the présent case shows 
fault on the part of the Columbia. They testify that so long as the 
leeward light only of the steamer is seen, or if she seemsto be keeping 
away, or if the steamer is perceived to be under any considérable 
headway,no attempt should be made at night to launch the yawl ahead, 
and cross to windward ; that such a maneuver could not be justitied; 
and that when the failure to make the windward light shows that the 
steamer is keeping off, the pilot-boat should also keep off safe to lee- 
ward, and not attempt to launch tha yawl ahead. ïhis is certainly 
reasonable, and I cannot doubt its truth. This évidence materially 
modifies the custom relied on in the case of The City of Washington. 
Since the date of that case the usage may hâve been changed some- 
what with référence to vessels of the class of the Alaska. The Alaska, 
upwards of 7,000 tons burden, is at least twice the size of that steamer. 
"With the powerful electrio lights now employed by such steamers, 
and with the gênerai lighting up of the whole ship, when the Alaska 
approached within a quarter of a mile, I cannot resist the conclusion 
that the fact that the Alaska was under considérable headway ought 
to hâve been apparent to the pilot-boat. In my judgment the steamer 
must hâve been going at that time at the rate of five or six knots. 
A caref ul watch would hâve shown that she was not at rest, nor nearly 
80. In a gale, moreover, such as then prevailed, I should hesitate to 
find upon the évidence hère that a vessel like the Alaska was required 
to come to a perfect stand-still in the water. The évidence shows 
that is not now expected. She would very quickly become unman- 
ageable, and fall off into the trough of the sea, — a situation that.no 
pilot would expect her to assume. Neithèr the suprême court nor 
the circuit court, in the case of The City of Washington, déclare it to 
be the duty of a steamer to come to an absolute stop, unless neces- 
sary; and the testimony hère shows that an absolute stop was not 
necessary. In the case of McLaren v. Compagnie Française, 9 App. 
Cas. 640, referred to by counsel, the statement of the head-note is not 
sustained by the opinion; and that case, moreover, was one of ordi- 
nary navigation, not one in relation to the exceptional conditions 
arising between a steamer and a pilot-boat. I can hâve no doubt 
that the pilot-boat was designing to launch her yawl when ahead 
of the steamer; because there was plenty of time and space for her 
to cross to windward, and round the Alaska's stem, and there launch 
the yawl, had that been her intention. Not doing that, nor sailing 
to the steamer's lee, she must bave designed the only remaining 
course of launehing the yawl ahead. Such a course was dangerous 
and unjustifiable in the gale of that night, even if it be ever justifia- 
ble in the night-time. It was still further unjustifiable, and a fault, 
to persist in this design when she failed to make the Alaska's green 
light, owing probably to the Alaska's greater distance than supposed, 
and to her veering to the northward, until her own speed was so re- 
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duced that she could not be handled with the dexterity that is usual 
and necessary in order to avoid the steamer in such a maneuver. 

Fourth. Under the circumstances of this case, and the diffieulties 
of obtaining évidence of the facts, I must hold that the libelants did 
not delay beyond a reasonable time before filing the libel on the 
thirteenth of November, 1884; and that there was no such lâches as 
should discharge the steamer from the maritime lien acquired less 
than a year previous, in conséquence of the transfer in the mean 
time of the title of the Alaska, by Mr. Guion to Mr. Pearce, in Oc- 
tober, 1884. It appears that Mr. Pearce, her builder, had claims 
upon the ship, secured by mortgage, for a great proportion of her 
value. In the final settlement upon the repurehase, as I understand, 
he advanced to Mr. Guion about £7,000 cash, besides canceling his 
other claims. Although the libel had not been filed at the time of 
this settlement, the accident was notorious; and the possible liability 
of the Alaska was a circumstance that could scarcely hâve escaped 
any reasonably diligent inquiry, had Mr. Pearce desired to apcertain 
ail possible outstanding liens, and made reasonable inquiries in that 
regard. See cases reviewed in The Bristol, 11 Fed. Kep. 156 ; af- 
firmed, 20 Fed. Rep. 800. 

Fifth. As respects the right to recover damages in admiralty for 
the loss of life by the wrongful conduct of vessels on the high seas, 
some différences are found in the adjudications. It bas been repeat- 
edly discussed in its varions aspects, and it is understood that the 
question is now pending in the suprême court. Awaiting the resuit 
of the détermination of that court, and without referring to the com- 
mon-law authorities, I shall hold in this case, as seems to me most 
consonant with natural equity and justice, that the pecuniary loss 
sustained by persons who bave a légal right to support from the de- 
ceased furnishes a ground of réclamation against the wrong-doer 
which should be recognized and compensated in the admiralty. Gut- 
ting V. Scabury, 1 Spr. 522; Plummer v, Webb, 1 Ware, 75; The Sea 
Gvll, Chase, 145; The Garland, 5 Fed. Eep. 924; The Harrisburg, 
15 Fed. Rep. 610; The E. B. Ward, Jr., 17 Fed. Eep. 456; S. C. 
23 Fed. Rep. 900; The Manhasset, 19 Fed. Eep. 430; The City of 
Brussels, 6 Ben. 370. 

A decree may be entered for the several libelants to recover half 
their damages, with costs, and a référence taken to compute the 
amount. 
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Beals V. Illinois, M. & T, E. Co. and others.* 
(Circuit Court, E. D. Missouri. April 15, 1886.) 

CoBPOKATioNs— Bonds— Dbed op Trust— Decrbb Declakinq Void— Fratto. 
A decree declaring a deed of trust and bonds secured thereby invalid, en- 
tered in a suit to which the trustée named in such deed of trust is joined as 
a party défendant in his individual capacity, cannot be attacked on the 
ground of fraud and collusion, after the property has been transferred for 
value to a purchaser without notice, by a bondholder who was not made a 
party, in a suit to bave such property applied to the payment of his bonds. 

In Equity. Motion by défendant for decree on bill, plea, and rep- 
lication. 

This is a suit brought against thô Illinois, Missouri & Texas Eailway 
Company, the Cape Girardeau & State Line Eailroad Company, the 
Cape Girardeau Southwestern Eailroad Company, and others, by the 
complainant, as owner of 68 outstanding coupon bonds, issued by 
the Illinois, Missouri & Texas Eailway Company, and secured by a 
deed of trust upon ail the property and franchises of the Cape Girar- 
deau & State Line Eailroad Company. The complainant allèges 
that he purchased said bonds in good faith, for value, and without 
notice, before they were due, and that interest thereon is past due, 
and unpaid ; and he asks that the property covered by said deed of 
trust be applied to the payment of his bonds, and for other relief. 
It appears, however, from the bill and other pleadings, that the bonds 
in suit bere, together with ail others of the same issue, and the deed 
of trust securing them, hâve been held by the circuit court of Cape 
Girardeau county, Missouri, to be void, as against the Cape Girar- 
deau & State Line Eailroad Company, in a suit brought by said Com- 
pany for the purpose of having them declared void, and in wbich the 
Illinois, Missouri & Texas Eailway Company, Frederick Winston, 
the survivor of the trustées named in said deed of trust, and ail 
inown bondholders, were joined as défendants; and that the Cape 
Girardeau Southwestern Eailway Company purchased ail the prop- 
erty described in said deed of trust from the Cape Girardeau & State 
Line Eailroad Company, for value, after said decree was entered in 
raaid suit, and without notice of any fraud or collusion in obtaining 
it.- The présent complainant claims that said decree was in fact 
procured by collusion and fraud; and that he was not a party to the 
suit in which it was obtained, and was not represented therein by said 
Winston, because, though the latter was joined as a party défend- 
ant, it was in his individual capacity, and not as trustée, and was 
not served with proeess, and did not plead as trustée, but only as an 
individual, and failed to make any défense to the suit in his capacity 
as trustée, though he knew that said bonds were lawfully issued, and 

iReported by Benj. P. Rex, Esq., of the St. Louis bar. 

v.27F.no.ll— 46 
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that the deed of trust was valid, and that a good défense could be 
made. 

H. H. Dennison and A. G. Vanderpoel, for complainant. 

Geo. D. Reynolds, for the Cape Girardeau S. W. Ey. Co. and the 
Cape Girardeau & S. L. E. Co. 

Thos. C. Fletcher, pro se; the Illinois, Missouri & Texas Eailwaj 
Company, and George C. Thilennies. 

Trbat, J., (orally.) I do not propose this moming to go through 
a detailed considération of the record in this case. It suffices that the 
second railroad corporation, which was the successor of the first rail- 
road corporation, issued bonds. The subject-matterof the validity of 
those bonds was fully heard in a cçurt of compétent jurisdiction, and 
the bonds werepronounced void. Now, hère isan attempt to charge 
the successor of the second corporation with those bonds, which hâve 
already been pronounced invalid, without any allégations that would 
enable the court to fasten on the third corporation void obligations. 
I cannot understand the theory of the bill to be within any rule of 
law or equity, and it suffices that the state of the record shows that 
there is nothing to charge thèse parties défendants with any of those 
obligations. ' 

The decree of the court will be that the bill be dismissôd, with 
costs. 



BoGAET V. Electrical Supplt Co. 
(Circuit Court, S. B. New York. 1886.) 

AtTOBNET and CoTINSBIjOB — SubsTITUTIOîT — REFERENCE — COSTS — Attachment. 

In an application by a party for leave to substituts a new attorney, which 
has resulted in a référence to a master, and a décision tliat the attorney was 
not entitled to further compensation than he had already received, the court 
has power to enforce obédience to the order requiring the attorney to pay the 
costs of the référence by attachment. 

Application for Leave to Substitute INew Attorney. 
Walter D. Edmonds, for plaintiff. 
A. H. H. Dawson, for défendant. 

Wallaob, J. Upon further considération, the doubt suggested 
upon the argument of this motion, as to the power of the court to en- 
force obédience to the order requiring the attorney to pay the costs of 
the référence tothe master by attachment, has been wholly rémoved. 
The attorney was required by the order to pay the costs to which his 
client had been unjustly subjected upOn his application for leave to 
substitute a new attorney, which resulted in a référence to a master, 
and a décision that the attorney was not entitled to further compen- 
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sation than he had already received. He has not paid the coets. 
Treating the présent application as though it were made by the client, 
the plaintiff in the suit, instead of the master, in wLose behalf it is 
really made, it is one for the- exercise of the summary jurisdiction 
possessed by courts over attorneys as their officers by attachment, 
when the professional conduct of the attorney in a cause pending be- 
fore the court is involved. The statute (section 725, Eev. St.) has 
not restrieted the power of the court to punish for contempt any of- 
ficer of the court in his oflBcial transactions, or his disobedience of 
any lawful order. It was entirely proper to order the attorney to pay 
the costs which he had unnecessarily imposed upon his client, and a 
décent regard for the dignity of the court requires that obédience ta 
the order be compelled. If the respondent had alleged his inability 
to comply with the terms of the order, such an excuse would be con- 
sidered; but, in the absence of such an excuse, the case is onewhere 
the remedy by attachment should be allowed. The statutes prohib- 
iting imprisonment for debt hâve no application to such a case. The 
courts hâve always allowed the summary remedy of an attachment 
to compel an attorney to observe the duties incident to his profes- 
sional relations towards his clients, and towards the other officers of 
the court, and in this state it is even held that it is not essential to 
the exercise of this summary remedy that the transaction should 
arise out of a suit in the court, or in référence to any légal proceed- 
ings. In re Dakin, 4 Hill, 42. Bowling Green Sav. Bank v. Todd, 
52 N. Y. 489; In re H., 87 N. Y. 521. The affidavits on the part 
of the respondent indicate that he has not been guilty of any inten- 
tional disobedience of the order, but rather that he has acted upon a 
misconception of his rights and duties. An attachment will be is- 
Bued, unless within 15 days he pays the sum heretofore ordered to 
be paid, as taxed by the court. 



Bebry and others v. De Witt and others. 
{Circuit Court, S. D. Nem York. June 16, 1886.) 

New TKiAii — Juhy — Préjudice — Expressions of Opinion. 

That some of the jury indicated, by their language and manner în the juiy- 
box, during the progress of the trial, that their minds were opposed tothe 
défendant' s case, is not a ground for a new trial, when there is no adeqiiate 
reason to suppose that any juryman was not impartial when the trial com- 
menced, and when no means were taken by the plaintiff to cause a too hasty 
or prejudiced décision. 

Samb— MiscoNDUCT— Waiveb. 

Misconduct of a juror, in conversing with one of the plaintiffs during the 
trial, is waived, if known to the défendant at the time oi its occurrence, and 
not made tht subject of a motion to the court. 

Motion for New Trial. 
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Henry E. Tremain, for the motion. 
John E. Parsons, against the motion. 

Shipman, J. This is a motion by the défendants for a new trial. 
The questions of law arising upon the bill of exceptions were not 
argued by the défendants' counsel at any iength. I shall not, there- 
fore, enter into a written examination of thèse questions, but leave 
thera for the considération of the appellate court. 

The défendants' counsel relied, before me, for a new trial, upon the 
alleged préjudice and the manifested antagonism of some of the jurors 
against the défendants' case, ïhat some of the jury did indicate, by 
their language and manner iu the jury-box during the progress of the 
trial, that their mincis were opposed to the défendants' case, is true; 
but I do not think that this is a ground for a new trial, when there is 
no adéquate reason to suppose that any juryman was not impartial 
when the trial commenced, and when no improper means were taken 
by the plaintiiï to cause a too hasty or a prejudiced décision. 

The alleged misconduct of a juror in conversing with one of the 
plaintiffs during the trial, and expressing an opinion upon the case, 
is strongly denied by the person with whom he is said to hâve con- 
versed. If the allégation was true, the conversation was overheard 
and was understood by one of the défendants' counsel, and was not 
brought to the notice of the court. Such misconduct of a juror dur- 
ing the trial, if known to the party at the time of its occurrence, and 
not made the subject of a motion to the court, is waived. A party 
cannot know, during the trial, a fatal objection arising from the mis- 
conduct of a juror upon the trial, and keep silence, and take advan- 
tage of it in the event of an adverse verdict. He is not permitted to 
"speculate upon the chances of a verdict." State v. l'Huer, 34 Conn. 
280. 

The motion for a new trial is denied. 



Anthony v. Louisville & N. E. Co.' 
(Circuit Court, E. D. Missouri. March 39, 1888.) 

I. Cabkieks— Of Passbngers—Railboads— Négligence. 

It is the duty of railroad companies to use the best mechanîcal appliances, 
and to exercise the highest degree of prudence and skill, to détermine that 
ail their appliances are safe forpurposes of transportation, and in case an ac- 
cident résulta from a failure to use such appliances, or to exercise the proper 
degree of care and akill, they are liable in damages.* 

' Eeported by Benj. F. Eex, Esq., of the St. Louis bar. 
' See note at end of case. 
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2. Same— Ratt.road not an Insueer. 

A railroad company is not an insurer, however. and where an accident hap- 
pens in conséquence of a latent defect in a rail or other appliance. whicli 
could not hâve been discovered by any degree of intelligence, prudence, or 
skill, it is not liable. 

3. Damages— Pebsonai, Injukt. 

Where a passenger meets with an inj ury in conséquence of the négligence 
of a railroad company, he is entitled to compensation therefor, including ail 
expenditures made in conséquence of the injury, together with loss of time, 
and proper allowance for any spécial mental orphysical suffering; and in as- 
sessing damages, the jury should consider whelher the injury is permanent 
or temporary. 

At Law. Suit for damages. The plaintiff states in hia pétition 
that, while being transported by the défendant over its road, the car 
in which he was riding was thrown from the track, through the dé- 
fendants négligence, and that he ];eceived a serious bodily injury, for 
which he aske damages. Answer denying négligence, and alleging 
that the car on which the plaintiff was riding when hurt was thrown 
from the track by a rail broken by the preceding cars of the train, 
and that the rail broke because of a concealed defect, which could not 
bave been discovered by inspection. The évidence was oonflicting. 

Nathan Frank, for plaintiff. 

Henry W. Bond, for défendant. 

Treat, J., (eharging jury orally.) The principles of law govern- 
ing cases of this character are very few and very simple. A pas- 
senger on a railroad train bas a right to suppose that ail the appli- 
ances connectod with his transportation are such as the highest de- 
gree of human skill and prudence could furnish. If he meets with 
an injury through the fault of the railroad company, he is entitled 
to compensation therefor, including ail the expenditures by him made 
in conséquence of said injury, together with his loss of time, and a 
proper allowance for any spécial suffering to which he may bave been 
put, mentally or physically; and also the jury will take into consid- 
ération whether the injury is permanent or temporary. Now, in this 
case, it seems — and it is for you to détermine, gentlemen, in the light 
of the testimony — that the injury was caused by a defective rail, 
while this train on which the plaintiff was a passenger was running 
at such rates of speed as bas been presented to you, when this rail 
was hit. It is the duty of a railroad company to exercise the highest 
degree of prudence and skill to détermine that everything is safe for 
transportation. If an accident happens in conséquence of a failure 
to exercise that degree of skill and prudence, the company is respon- 
fiible for what may happen. On the other hand, a railroad company, 
like an individual, can do nothing more than to exercise ail the skill 
and diligence known for the purposes of its employment, and having 
done so, if there is a latent defect, — a concealed defect, — which that 
degree of intelligence, prudence, or skill cannot detect, it is not re- 
aponsible for what may happen. In other words, a railroad company 
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is not an insurer, and wliile it is not an insurer that the passengers 
shall be transported with perfect safety, it is bound, on the other 
hand, to exercise ail of the skill and prudence known to the highest 
order of intelligence connected with such matters. If this is done, 
and an accident occurs, it has discharged its duty. It is unfortuiiate 
that some one should sui.er, but the measure of duty having been 
discharged as thiis stated, by the ra Iroad conipany, the loss must 
fall where it unfortiinately has failen. 

Corisequently, this case has seemed to the court ail the way through 
to turn on one question, muinly, viz., the character of the rail. Was 
it a rail not fit to be used, and could the company hâve known it, 
for the purposes for which it was used. If it could, the company was 
liable for the injury that was oaused by the use of such an improper 
rail. Second, if it were originallyfitfor the purposes used, and through 
some cause or other it had become defeetive, and the company could 
hâve detected that defect, and the injury was caused, still the com- 
pany is liable. I put a great many questions, because it did not 
seem clear to my mind, — though I am not to détermine that, and the 
jury are to détermine it, — as to wbat was the character of the rail 
itself, and what were its connections with the adjoining rails. 

Ordinarily, as stated by the witnesses hère, under our modem con- 
trivauces for safety, rails on a track are not only fastened by what 
are known as "chairs" and "ties," but also by fish-plates. I en- 
deavored to ascertain, if possible, the condition of thèse fish-plates, 
so that after the accident it might be determined whether there were 
fish-plates at either end of this short rail. It is for you to say with 
regard to-that, Itdoes not become the court to comment on the tes- 
timony. It must suf&ce for the purposes of this case, so far as the 
court is concerned, that this accident happened. You hâve heard the 
testimony as to how it happened. You hâve heard the efifect upon 
this rail, broken into sections of several pièces ; and if that rail was fit 
for the work, and the exercise of the highest degree of care and at- 
tention on the part of this raiiroad would not bave enabled it to de- 
tect that it was unfit, as it turned ont to be, then the company is not 
liable. If it was unfit, and they knew it, or by extrême care and 
skill could hâve found that it was unfit when the injury occurred, 
then the company is liable. So, practically, the question is, was this 
a latent defect, which could not be detected by the company? If it 
was, the company is not liable; if it were otherwise, then the com- 
pany is liable. 

Take the case gentlemen. 



Verdict for the défendant. 



NOTE. 



It is the duty of a carrier of passcngera to exercise extraordinary care and caution. 
Kayniond v. Burlington, C. R. & N. Ey. Co., (lowa,) 21 N. W. Kep. 495. 
Ône wliose présence on a railway train is not wrongful, may reoover for injurie» 
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caused \i}' the iie;;ligence of the carrier, plthough he was not a "passeiiger," în the or- 
dinary sensé of the tenu. Gradin v. St. Paul & D. Ry. Co., (Minn.) 14 N. W. Rep. 881. 

A persoii wlio travels ou a railroad train on the ticket of anotlier, contrary to the rula 
of the Company printed on the ticl^et, and without the consent of the company's agent, 
perpétrâtes a fraud, and in case of hia receiving injuries duringthe trip the law of com- 
mon carriers cannot be invoked to niake the Company responsible. Way v. Chicago, 
E. I. & P. R. Co., (lowa,) 19 N. W. Rep. 828. 

The right which a passenger by rail way has to be carried safdly does not dépend on 
his having niade a contraot for carriage; the fact of his beint; there créâtes a duty on 
the partof the Company to carry him safely. Austinv.Great Western lîv. Co., 15Wldy. 
Rep. 863 ; Waterbury v. New York Cent. & H. R. R. Co., 17 Fed. Rep. 671 ; Story, Bailm. 
i 592 et seq.; Thomp. Carr. 20 el seq. 

Tlie railroad corapany is bound to make reasonable provisions for the safety of ail 
passengers; and for a failure of this duty the passenger niay maintain an action against 
it as for pure tort. Berringer v. Great Eastern Ry. Co., 4 C. P. Div. 163 ; Foulkes v. Met- 
ropolitan Dist. Ry. Co., Id. 267 ; Johnson v. West Chester, etc., R. Co., 70 Pa. St. 357. 

It is said that it has always been the law that a carrier who inflicted an injury on a 
passenger niay be sued in tort. Ansell v. Waterhouse, 2 Chit. 1 ; 8. C. 6 Maule & S. 385 ; 
Bretherton v.Wood, 6 J. B. Moore, 141 ; S. C. 3 Brod. <fc B. 54; Bank of Orange Co. v. 
Brown, 9 Wend. 85; M'Call v. Forsyth, 4 Watts & S. 179; Pennsylvania R. Co. V; 
Peoples, 31 Ohio St. 537 ; Heirn v. M'Cauglian, 32 Miss. 17 ; Cregin v. Bro klyn, etc., 
R. Co., 75 N. Y. 192; Saltonstall v. Stockton, Taney, 11; Frink v. Potter, 17 111. 
406 ; New Orléans, etc., R. Co. v. Hurst, 36 Miss. 660 ; Ames v. Union Ry. Co., 117 Mass. 
541. 

It is said that any négligence on the part of a carrier nsing so dangerous an agency as 
steam is culpable or actionable, (The New World v. King, 16 How. 469,) even thoûgh 
the person be carried gratuite usly ; for the principle applicable to such cases, it has heen 
well said, is ; '• If a nian gratuitiously untertakes to do a thing to the best of his skill, 
when his situation or profession is such as to Iniply skill, the omission of that skill is 
inipnted to him as gross négligence." Shiells v. Blackbunie, 1 H. Bl. 158 ; Wilson v. 
Brett. 11 Mees. & W. 113; Nolton v. Western R. Corp., 16 N. Y. 444; Siegrist v. Arnot, 
10 Mo. App. 198. 



Anglo-Californian Bank v. âmes. 
{Circuit Court, D. Nébrasha. June 7, 1886.) 

1. TNSAHB PbESONS— AcT of LUNATIC — ESTOPPEL. 

One who is disabled by want of mental capacity to act, cannot be estopped 
to deny that he has acted. An estoppel créâtes no power, and while, in f avor 
of a bonafide purchaser of negotiable paper, inquiry is denied as to equities 
between prier parties, yet such protection does not eut of£ inquiry into the 
contractual capacity of those parties. 

2. 8ame— Cebtificatb of Dbposit— iNboRSEMBNT BY LuNATic — Innocent Pub- 

CHA8BR. 

The indorsement of a certificate of deposit by the inaane person, in whose 
f avor it was drawn, carries no title, eveu to an innocent purchaser. 

At Law. 

J. W. Savage and Dwight Hull, for plaintifiF. 

J. L. Webster, for défendant, 

Brewer, j. This was an action on a certificate of deposit. It was 
tried by a jury, and a spécial -verdict returned. The plaintiff claims 
as a bonafide purchaser of the paper. The bank, maker of the cer- 
tificate, brought the money into court, and left the issues to be tried 
between the plaintiff and the défendant. Ames, the payée and indorser 
■of the certificate. The jury found that Ames at tbe time of the in- 
•dorsement was of unsound mind, and did not know what he was doing; 
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that the indorsement was obtained byfraud and déception; and that 
Ames received no considération therefor. Of tbese facts tlie bank 
was ignorant when it purchased. 

The question, therefore, is between a lunatic and an innocent pur- 
chaser of his paper. How far the contract of a lunatic, not as jet 
under guardianship, can be enforced, may not be clearly settled. 
When full considération bas been given, and the contract made in 
good faith, the mental infirmity bas often been disregarded, and the 
contract enforced. Yet, obviously, on principle, any promise of such 
a person lacks the essential élément of a contract, to-wit, assent. As 
said by the suprême court in Dexter v. Hall, 15 Wall. 20 : 

"Lookinjî at the subject in the light of reason, itis difHcult toperceive how 
one incapable of understanding or acting in the ordinary affairs of life can 
make an instrument the efflcacy of which consists in the fact that it ex- 
presses his intention, or, more properly, his mental conclusions. ïhe funda- 
mental idea of a contract is that it requires the assent of two minds, but a 
lunatic, or a person non coinpos mentis, has nothing which the law recognizes 
as a mind, and it would seera, therefore, on principle, that he cannot make a 
contract whiuh may hâve any efflcacy as such." 

One great difficulty in this clasa of cases lies in our lack of ability 
to distinguish différence of mental condition and the paucity of lan- 
guage to accurately deacribe such différences. Between him whose 
mental faculties seem ail unbalanced, — in whose chambers of thought 
chaos reigns suprême, "confusion worse confounded," — and him but 
a single wheel of whose mental mechanism is out of gear, tbere is a 
world-wide différence, and yet both are classed as persons of unsound 
mind. We détermine one's mental condition only from his words 
and acts; yet often how difScult it is to look through the outer life to 
the inner soûl ? The craziest reason correctly — speak and act sen- 
sibly — upon some subjects; while there are others so many of whose 
mental processes are rational, and so few unbalanced and in confu- 
sion, that we hesitate to déclare them incapable of self-control, and 
irresponsible for their actions and contraets. Is it strange, in re- 
spect to such a person, that when every thing seems to hâve been 
fairly done, and a full considération passed, the courts hâve spoken 
lightly of the mental infirmities, and upheld the contract ? On the 
other hand, when gross injustice has been done, — especially when 
the mental incapacity is obvions and pronounced, — the inclination 
has been to denounce the wrong, and protect the unfortunate imbécile 
from the rapacity of the willful spolier. Such is this case. The de- 
fendant was of unsound mind. He received nothing. He knew not 
what he was doing. His contract was obtained by fraud and décep- 
tion. There is not a single feature which would give the slightest ex- 
cuse for upholding the transaction as between the immédiate parties. 

Does the plaintiff, as a honafide purchaser, occupy any better posi- 
tion than the wrong-doer from whom it purchased? Doubtless, it is 
entitled to ail the protection given to such a purchaser of negotiable 
paper ; but such protection does not extend to an indorsement like this. 
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There 'was no valid contract of indorsement created by defendant's 
signature on the back of the paper. It was no better than a signa- 
ture written in a state of somnambulism, or even than a forgery. 
No négligence is imputable, for one who is incapable of prudence 
cannot be guilty of négligence; nor can there be an estoppel. He 
who is legally disabled to aot, cannot be estopped from denying tbat 
he has acted. An estoppel créâtes no power; and while, in favor of 
a honafide purchaser, inquiry is denied as to equities between prior 
parties, yet such protection does not eut off inqniry into the con- 
tractual capacity of those parties. Such, at least, is the better doc- 
trine, although it must be conceded that there are authorities to the 
contrary, especially in the English courts. 

The case of Wirebach v. First Nat. Bank, 97 Pa. St. .'îéS, is a late 
case, in which this subject received considération. In it we find this 
language : 

"The question now presented is, will an action lie on the accommodation 
indorsement of a proinissory note by a lunatic? If tlie détermination of this 
was not made, it was clearly indicated, in Moore v. Hersliey. 9 Norris, 196. 
There tlie action was by an indorsee against the maker of a promissory note, 
and évidence was offered to prove tliat tlie maker had received no considéra- 
tion for the note; which fact the plaintiff had aûmitted in conversation, proof 
having been made that the maker was insane. But the offer was rejected, 
the court below ruling that as the note in suit was commercial paper, and the 
plaintiff a holder for value, the considération could not be inquired into. 
Tliis was held to be error. Paxson, J., said: 

" ' We place our ruling upon the broad ground that the principle of commer- 
cial law aboyé referred to does not apply to commercial paper made by mad- 
men. * * * The true rule applicable to such cases is that while the pur- 
chaser of a promissory note is not bound to inquire into its considération, he 
is aiîected by the status of the maker, as in the case of a married woman or 
a minor. In neither of thèse cases can he recover against the maker. In the 
case of a lunatic, however, he may recover, provided he had nokuowledge of 
the lunacy, and the note was obtained without f raud, and upon a proper con- 
sidération. There must be a limit to the civil responsibility of persons qf 
unsound mind; otherwise, their property would be at the mercy of unseru- 
pulous and designing men. If the holder could recover against one who was 
insane when lie indorsed or made the note without considération therefor, no 
wider door could be opened for the swindler to despoil such helpless persons 
of their estâtes. An infant who makes or indorses a note may, by his repré- 
sentative, plead his infancy as a complète défense. In like manner a lunatic 
may plead insanity and want of considération. The considération respecta 
himself, not the holder who may hâve given value to the indorsei. If the 
fact that the holder had paid value were enough, the lunatic could not défend 
for fraud upon him, or for want of considération. Then an innocent holder 
could recover, though the judgment would svveep away the lunatic's entire 
estate, and he had not been beneflted a farthing; nor would a nominal sum 
be sufficient. It is said that the law protects those who cannot protect them- 
selves; but it would be sorry protection if one holding a valid note against a 
helpless man for four thousand dollars, could get it renewed for ten thousand 
dollars, and recover the fuU amount of the renewal note.'" 

McCiain v. Davis, 77 Ind. 419, was a case where a promissory note 
was obtained from an insane man to cure him of a disease, as in the. 
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case at bar. The note came into the hands of a bank, for value, 
without notice. The court say : 

"There was nothing received in considération of tlie contract under con- 
sidération of which it can be said tliat restitution should be made before a 
disaffirmance should be pernaitted; and it is no objection that the note had 
passed, before maturity, into the hands of an indorsee. Commercial paper is 
not an exception to the rule which permits a disaffirmance by any one wlio 
was of unsound mind at the time of becoming a "party tliereto. The pur- 
chaser of such paper takes with constnictive notice of ail légal disabilities of 
the party, — such as infancy, coverture, and unsoundness of mind. 1 Pars. 
Notes & Bills, pp. 149, 150; Edw. Bills, pp. 63-69." 

See, also, 1 Daniel, Neg. Inst. § 210, in which the author says : 
"No matter how perfect the note may be in form, it woiild be void in the 

hands of every person, however innocent, as against the imbecileor lunatic." 

See, also, BurTce v. Allen, 29 N. H. 106. 

I think judgment should be entered on the spécial verdict in favor 
of the défendant. 



Unitep States ». Dohertï. 
(District Court, 8. D. New York. June 8, 1888.) 

1. Statutes, Construction of— Discrbtionabt Powkr. 

Under statutes coiiferring a gênerai discretionary power without qualifies- 
tîon, the exercise of the officer's discrétion is limited, by légal construction, to 
the évident purposes of the act, and to what is known as a sound and légal 
discrétion, excluding ail arbitrary, capricious, inquisitorial, and oppressive 
proceedings. 

3. Courts— Jttkisdiction — Speoiai< Tbibunals— Rbview— Excbss of Powbr. 
Though the acts of spécial tribunals cannot be in gênerai reviewed, except 
as provided by law, they may be examined collaterally as respecta their juris- 
diction, and as regards acts in excess of power; and as to such acts their pro- 
ceedings will be held unauthorized and void. 

8. Customs Duties— Appbaisbment — Bxamination of Witnbsses— PiiîfALTr— 
Rbv St. §§ 3923, 2923. 

The défendant had contracted at Lyons, France, with manufacturera there 
to deliver at his store in New York certain goods, free of ail charges, at a cer- 
tain price in dollars, indicated by certain cipher marks. The manufacturers 
subsequently imported the goods into the United States, and upon appraise- 
ment by the appraiser for the purpose of coUecting duties the défendant was 
examined as a witness, and required to state the price in dollars indicated by 
the cipher marks, which he declined to do, as prejudicial to his interests. Sec- 
tion 3933 of the Bevised Statutes authorizes appraisera to examine on oath any 
person "touchingany matter or thing they may deem material in ascertain- 
ing the foreign market value; " and section 3923 imposes a penalty for declin- 
ing to answer any such interrogatory. There was no évidence of any conceal- 
ment or fraud in the importation, or of the absence of tho ordinary means of 
ascertaining the market value of the goods in the principal markets of 
France, which was the only ultimate question for the appraiser's détermina- 
tion. Held, that the discrétion of appraisers in putting inquiries under sec- 
tion 3923 is not unlimited, but restricted, by the purposes of the act, — by the 
the limitation of section 2903, — to "reasonable ways and means," and to the 
exercise of a sound and fair judgment of what was material to the ascertain- 
ment of the market value in the principal markets of the country of exporta- 
tion; that the inquiry as to the contract price for the future delivery of goods 
at a store in New York, free of ail charges, was prima fade incompétent, be- 
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cause too remote and uncertain as évidence of the foreign value, and resort 
to suçh évidence vras justifiable only upon the f allure of the ordinary and ap- 
propriate proofs; that to compel such disclosures, without necessity, from a 
straoger to the importation, when such disclosure would be prejudicial to 
bis business interests, was not within the reasonable ways and means pre- 
scribed by the statuts, nor the exercise of a sound and reasonable discrétion, 
and was therefore in excess of the appraiser's lawful power, in the absence of 
spécial reasons to justify it; and that no penalty, therefore, was legally in- 
curred. 

At Law. 

Stephen A. Walker, U. S. Atty., and John P. Clarke, Asst. U. S. 
Atty., for the Government. 

Seward, Da Costa é Guthrie, for défendant. 

Brown, J. Tbis suit is brought under section 2923 of the Eevised 
Statutes, to recover of the défendant a penalty of $100, for declining 
to answer a question asked him by the custom-house appraiser in 
référence to the priée of certain goods which were before the ap- 
praiser for appraisement. Upon the trial before the court and a 
jury a verdict was directed for the plaintifif, subject tothe opinion of 
the court, there being no dispute about the facts. It was admitted 
that the défendant, who was one of the firm of J. & G. Johnston, of 
this city, contracted with the manufacturera at Lyons, France, for 
the delivery of certain goods at the defendant's store in New York, 
at a price named, free of ail charges. The goods in question, desigued 
to fin the defendant's order; were afterwards forwarded and im- 
ported into this port by the manufacturera, were eutered at the cus- 
tom-house by their agents, and sent, in regular course, to the ap- 
praiser for the appraisement. Upon an examination by the appraiser 
of Mr. Victor, one of the manufacturers' agents hère, he produced a 
letter from the manufacturers in which it was stated that the goods 
in question had been forwarded to be delivered by the agent to J. H. 
Johnston "at $ Ef. x. x." Upon Mr. Vietor's stating that he was not at 
liberty to disclose purchasers' priées, the défendant, who had made 
the contract in France, was summoned and sworn by the appraiser, 
and required to state the price in dollars indicated by the cipher 
"$ H. a;. X." The witness objected that the disclosure of the price 
would be prejudicial to bis business interests, and that he was not 
legally required to answer such a question; and this suit was there- 
fore brought to recover the statutory penalty of $100 for declining to 
answer. 

By section 2902 it is made the duty of the appraisers, "by ail rea- 
sonable ways and means in their power," to ascertain, estimate, and 
appraise "the true and actual market value of the merehandise, at 
the time of exportation, in the principal markets ofthe country" from 
■which the article has been imported into the United States. For that 
purpose they are authorized by section 2922 to "call before them and 
examine on oath any owner, importer, consignée, or other person, touch • 
ing any matter or thing which they may deem inaterial in asoertaining 
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the market value or wholesale price of any merchandise iraported." 
By section 2923, if any person so called shall "décline to answer 
any interrogatories when so required" by the appraiser, he is mado 
liable to a penalty of $100. 

Two questions hâve been argued before the court: First, whetlier 
the power and discrétion vested in the appraisers, under the abovo 
statute, to require answers to interrogatories, are unlimited, and not • 
subject to any review or question by the court in an action brought 
for the penalty; and, sccond,'ïl limited, whether the inquiry in this 
instance was material. 

1. The statute, it will be observed, imposes the penalty "for declin- 
ing to answer any interrogatory;" not for declining to give the desired 
information. The witness did not, in this case, décline to make an- 
swer to the interrogatory. The two things are not the same. If, in 
reply to an interrogatory, a witness says that he does not know, and 
if in fact he does not know, that is of course a sufiScient answer, 
though he does not give the information desired. So the witness, 
though having the information desired, might be privileged, upon a 
variety of grounds, from diselosing what he knows. If he states any 
valid excuse for not giving the information, that is ail the answer 
that the statute requires. This constitutes, therefore, one limitation 
upon the appraiser's authority. He eannot extort information that 
the witness is legally privileged from diselosing; and a true answer 
stating ignorance or a légal privilège is a sufScient answer. 

2. The power of the appraiser is further limited by the rule of 
statutory construction thatlimits the gênerai words of statutes giving 
a discrétion apparently unlimited, to a légal, reasonable, and just 
discrétion, having référence to the objects of the statute. The very 
language of this statute, construed with others in pari materia, indi- 
cates a similar restriction. 

The gênerai rule, indeed, applicable to the décisions of courts, or 
of spécial officers to whom the détermination of any particular mat- 
ter is committed by law, is that such déterminations eannot be at- 
tacked coUateralIy, nor reviewed in any other mode than such as 
may be provided by law. If there is no mode of review provided, 
they are final and conclusive. U. S. v. Leng, 18 Fed. Eep. 15-20; U. 
S. V. McDowell, 21 Fed. Kep. 563, 664, and cases there cited. See, 
also, Martin v. Mott, 12 Wheat. 19 ; Foley v. Harrison, 15 How. 448 ; 
People V. Collins, 19 Wend. 56; People v. Stout, 11 Abb. Pr. 17. It 
is upon this principle that the counsel for the plaintiff chiefly rely. 
To this gênerai rule, however, there are several exceptions as far- 
reaching as the rule itself. Cases of habeas corpus illustrate most 
frequently both the rule and its exceptions. Though that writ is not 
Buffered to perform the office of a writ of error, the inquiry is neverthe- 
less open whether (1) the committing magistrate or the court had ju- 
risdiction of the person and of the subject-matter; (2) whether the 
statute is oonstitutional ; (3) whether the proceeding as respects the 
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particular objected to, was in accordance with or in excess of the 
statute. In Ex parte Rowland, 104 U. S. 604, Chief Justice Waite, 
(page 612,) in delivering the opinion of the court, says: 

"If the command of the peremptory writof mandamus was in ail respects 
such as the circuit court had jurisdiction to make, the proceedings for the 
contempt arenot reviewable hère. But if the command was in whole or iii 
part beyond the power of the court, the writ, or so much as was in excess of 
jurisdiction, was void, and the court had no right in law to punish for any 
contempt of its unauthorized requirements. Such is the settled rule of dé- 
cision in this court." JEx parte Lange, 18 Wall. 163; Ex parte Farks,9[i 
U. S. 18; Ex parte Siehold. 100 U. S. 371 ; Ex parte Virginia, Id. 339; Ex 
parte Wilson, 114 U. S. 417, 421; S. C. 5 Sup. Ct. Rep. 935. 

So, in extradition cases, a person held for extradition uponno corn- 
pètent évidence will be discharged because held in excess of power. 
But if the record shows some compétent évidence of criminality, the 
officer's détermination in that regard is conclusive on habeas corpus,- 
and it cannot be set aside on the ground that some incompétent évi- 
dence was also received. In re Joseph Stupp, 12 Blatchf. 501, 519; 
Inre Fowler, 18 Blatchf, 430, 443; S. C, 4 Fed. Rep. 303; In re 
Wadge, 15 Fed. Eep. 864. So an assessment of duties by a collecter 
on a valuation of his own, or a reappraisement by an appraiser who 
had never seen the goods, or an appraisement made without exam- 
ination of the goods, or on an erroneous basis as to time, are each in 
excess of power, and void. Morlot v. Lawrence, 3 Blatchf. 122; 
Wills V. Rus&ell, 1 Holmes, 228 ; C7. S. v. Frazer, 10 Ben. 347; U. &. 
V. McDowell, 21 Fed. Eep. 563; Ystalifera Iron Co. v. Redfield, 23 
Fed. Eep. 650, 651. 

The question is therefore one of statutory power or authority, de- 
pending upon the construction to be given to the statute. If by the 
words of section 2922, "touehing any matter or thing which they may 
deem material," the statute intends to confer on the appraiser the 
power to require answers to ail questions that he may choose to ask, 
■whether they be relevant to the subject-matter or whoUy irrelevant, 
then upon refusai to disclose any information in the witness' power, 
not privileged, the penalty is ineurred. But if such is not' the in- 
tention of the statute, such inquiries are in the eye of the law in ex- 
cess, of the appraiser's power, and no penalty is ineurred by refusai 
to answer. 

The subject of discretionary power was amoug the earliest to which 
the limitation of the gênerai language of a statute by construction 
was applied. "Discretio," says Lord Coke, (4 Inst. 41,) "est dis- 
cerner e per legem quid sit justum." In Kooke's Case, 3 Coke, 99, 100, 
it is said: "And notwithstanding the words of the commission give 
authority to the commissioners to do according to their discrétions, 
yet their proceedings ought to be limited and bound with the rule of 
reason and law;" and this was approved by Lord Mansfield and Mr. 
Justice WiLMOT in Rex v. Peters, 1 Burr. 568-570. 

So the discretionary power of adjournment must be exercised rea* 
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sonably, and not arbitrarily or unjnstly; otherwise the proceedinga 
will be set aside on certiorari, though, ordinarily, such discrétion is 
not subject to review. Rose y. Stuyiesant, 8 Johns. 333; Président, 
etc., V. Patchen, 8 Wend. 47, In the latter case the ehancellor says, 
(page 64:) "Where palpable injusticfe bas been done in a court of 
inferior jurisdiction in the exercise of a discretionary power, in oppo- 
sition to the settled principles of law and equity, their proceedinga 
may be corrected by certiorari." So, in one of the latest décisions on 
this sabjeot, in the case of In re Holbrook, 99 N. Y. 539, S. G. 2 N. 
E, Eep. 887, in référence to the scope of an examination of assignées 
authorized under a gênerai statutory power, the court say, (page 545 :) 
"The gênerai words are neeessiirily qualifiée! and limited by the purposes 
of the act, and the objects thereinbefore stated, as the end of the examina- 
tion. So construed It is practicably juat and reasonably convenient. If the 
words contro), so that net only at any time, but for any and ail purposes 
which a creditor might suggest, an examination of persons and booka could 
be had, there would be palpable injustice and absurdity." 

See, also, Great Western li. Co. v. Loomis, 32 N. Y. 127. 

In U. S. V. Kirby, 7 Wall. 486, the suprême court say, in référence 
to the construction of statutes : 

"General terms should be so limited in their application as not to lead to 
injustice, oppression, or an absurd conséquence. It will always, therefore, 
Tae presumed that the législature intended exceptions to its language which 
would avoid résulta of this character. The reason of the law in such cases 
should prevail over its letter." 

Thèse principles and authorities seem to me to be applicable to 
this case. To extort answers to inquiries that are not relevant to the 
subject-matter ; to compel a disclosure of facts that could not prop- 
€rly be made use of in the appraiser's détermination of the foreign 
value, and which would be prejudicial to the interest of the witness 
in the compétitions of business, — would be not only unreasonable, 
but unjust, inquisitorial, and oppressive. 

A construction of the statuts that would authorize such inquiries is 
not only forbidden by the gênerai rules above cited, but, looking at 
the language of the act, and at other sections of the Kevised Statutes 
in pari materia, itia clearthat no such latitude ofinquiryis intended. 
Section 2902 authorizes the appraisers to ascertain the value "byall 
reasonable ways and meansin their power." Section 2922 is in fur- 
therance of that section, and is subject to the gênerai limitation there 
implied, viz., that only reasonable ways and means be employed. 
Moreover, the particular language of section 2922, authorizing the ap- 
praisers "to examine any person on oath touching any matter or thing 
■which they may deem material in ascertaining the value," necessarily 
implies that the inquiry be limited, (1) to ascertaining the foreign 
market value; (2) to what is material to that end; (3) that the ap- 
praiser must "deem" the inquiry material. To deem, hère, means 
to judge ; to détermine upon considération. The primary meaning 
of the Word (A. S., deman) is "to form a judgment," (Stormonth;) 
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"to conclude upon considération," (Worcest.) The officer is legally 
held, therefore, to the exercise of a reasonable judgment, and is limited 
to reasonable inquiries. Thèse are implied limitations of his power ; 
otherwise the intent of the law wonld be perverted. Upon the lan- 
guage of the statute, therefore, as well as by the gênerai raies of con- 
struction, such inquiries only are within the scope and intent of the 
statute as upon the exercise of a fair and reasonable judgment are 
held to be material to the aseertainment of the foreign value. What- 
ever is beyond that is inquisitorial, oppressive, and in excess of power. 
And inasmuch as the appraiser himself is not authorized by law to 
adjudge any penalty, and since the question whether a penalty is in- 
curred or not must be submitted to the court upon an action brought 
therefor, the court must détermine wbether, under ail the circum- 
stances of the case, the "ways and means" pursued by the appraiser 
were "reasonable," and •whether the question, and the information 
sought, were "material," or could rightly be made use of within the 
limita of a reasonable judgment and discrétion. Any other construc- 
tion would not only clothe the appraiser practically with a wholly 
arbitrary and irresponsible power, but would require the court to en- 
force penalties upon the mère caprice of the appraiser, however un- 
reasonable and oppressive they might be. If that were the clear in- 
tent of the statute, doubtless it must be doue. But very explicit 
évidence of such an intent would be necessary to lead the court to 
follow that construction. Mère gênerai, unqualified language is not 
Buf&cient. That such was certainly not the intent inthis case is fur- 
ther evinced from the fact that the imposition of penalties is not left 
to the appraiser, but is subject to the décision of the court in an in- 
dependent action, in which the proceeding before the appraiser, and 
its conformity with the intent of the statute, are necessarily brought 
in review. 

3. There is nothing in the record in this case, or in the correspond- 
ence or papers produced in évidence, that shows that the answer de- 
sired, namely, the price in dollars at which the manufacturers con- 
tracted to deliver certain similar goods at the defendant's store in New 
York, was in any way material, or could be lawfuUy considered by the 
appraiser in ascertaining the foreign value of this importation. Ex- 
cept in cases of fraud or concealment, or in the absence of the ordi- 
nary and appropriate means of information as to the foreign value, 
évidence of this kind, in suits growing out of the alleged undervalu- 
ation of goods, where the question to be tried is precisely similar, 
has been uniformly held to be incompétent. The évidence in this 
case shows that the goods in question were still the goods of the for- 
eign manufacturers. They were imported into this country by them; 
the goods had not been delivered; they were sold to the defendant's 
firm under an exeoutory contract; and they had not been accepted 
by the witness, or even examined. In the Sherry Wine Cases, 2 Ben. 
;^50, where this point was raised, Blatohfobd, J., in a careful charge. 
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instructed the jury that unless the price named in New York was 
adopted for the purpose of concealing the real foreign price, it must 
be disregarded, because "it hadnothing to do with the case." Sim- 
ilar évidence wasexolnded in the Champagne Cases, 1 Ben. 244. 

Upon the trial of the présent case the appraiser was called as a 
witness. He did net even testify that he deemed an answer to this 
inquiry to be material to the appraisement. There was no allégation 
of concealment; no proof or suggestion of any inability to ascertain 
the foreign value in the ordinary ways. It was admitted that there 
was no élément of frand in the case, and nothing exceptional in the 
circumstances is intimated. It does not in any way appear how 
muoh or how little other évidence the appraiser may hâve had as to 
the market value in the principal markets of France. The value 
there, not hère, was the question, and the only question, for his ultimate 
décision. Where no reasons appear, snch as concealment or fraud, 
or the absence of the ordinary appropriate proofs, that would render 
the contract price of delivery in New York compétent, I cannot re- 
gard the inquiry as a reasonable one, or within the limita of the ap- 
praiser's authority. There are many éléments that enter into an 
agreement made in a foreign country for the delivery of goods at a 
future time in New York, at a New York price, that make the New 
York price no eriterion of the market value "in the principal mar- 
kets" of a foreign country at the time of exportation. By making 
various allowances and déductions, as for interest, for freight, for 
différences of time, changes of circumstances, and possible fluctu- 
ations in the market prices, some approximation, doubtless, to the 
presumptive foreign market value at the time of exportation might 
be arrived at. But that is resorting to very roundabout and uneer- 
tain methods, which are neither reasonable nor justifiable except 
upon the failure of proper means of inquiry. It is for thèse reasons 
that such évidence is ordinarily legally incompétent. It is rejected 
by the courts, not upon any formai or technical grounds, but because 
of its irrelevancy, remoteness, and uncertainty; and the same ob- 
jections are as applicable upon an appraisement as upon a judi- 
cial trial. In either case there must be proof of spécial circum- 
stances to make it reasonable and compétent; and there was no 
8uch proof hère, The very fact that there is no review of the ap- 
praiser's déterminations of value in the courts makes it ail the more 
obligatory that that valuation should not be arrived at by unreason- 
able or unjustifiable methods, nor based upon remote and incompé- 
tent évidence, when appropriate évidence is available. Doubtless 
the appraiser is not bound by ail the légal rules as to the admissi- 
bility of évidence in courts. Ail mère technical rules may be disre- 
garded by him. But the statute, in requiring that the matters in- 
quired of shall be "material," and material in ascertaining the foreign 
value, and in leaving the question of this materiality to the appraiser, 
binds him to a eonsiderate judgment upon the propriety of the ques- 
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tions asked; that is, to a judgment based upon the substantial and 
fundameutal rules of law as respects the reasonableness and com- 
petency of the inquiry, excluding ail technicalities. Thèse essential 
rules clearly exciude sueh an inquiry as that under considération, 
exeept under exceptional circumstances, which are not proved, and 
of which nothing in the évidence in this case furnishes any indica- 
tion. To hold the question asked in this case to be within the ap- 
praiser's power under such circumstances would be to hold, in efïect, 
that the appraiser might at his arbitrary discrétion, and without rea- 
Bon, abandon ail the direct and ordinary proofs of foreign value, and 
substitute therefor remote, uncertain, and legally incompétent proofs, 
through inquiries prejudicial to the interests of a witness who has no 
concern in the appraisement. I cannot sustain this view, 

The limitation upon the appraiser's discrétion above indicated can- 
not work any praetical embarrassment in the performance of his da- 
ties, nor aJBford any protection to witnesses that refuse to answer 
any reasonable inquiries. The spécial circumstances that make 
necessary and justify the resort to inquiries ordinarily incompétent 
eau always be shown upon the trial, whenever such circumstances 
exist. If such circumstances do not exist, such inquiries are not jus- 
tifiable, and cannot serve as the foundation of a suit for penalties. 

The question asked in this case being presumptively unwarranted 
by law, and beyond the scope of the appraiser's lawful inquiry, it 
was for the plaintiff to prove the exceptional circumstances, if any, 
that made it compétent; and that was not done. On this ground, 
therefore, and following the rule laid down by Blatchfokd, J., in the 
Sherry Wine Cases, supra, judgment will be directed for the défend- 
ant. 



Nbthebclift and others v. Eobertson. 
{.Circuit Court, 8. B. Neio Tm-k. June 19, 1886.) 

1. CusTOMB DuTiES — Tbbatiks— Taripp Laws — DoMiKicAN Repxjblio — Hawahah 

ISLANDS. 

The treaty with the king of the Hawaiian Islands, and the act of congress 
giving it efïect, (19 St. at Large, 300,) by which sugar from those islands was 
admitted into the United States free of duty, did not operate upon the pre- 
vious treaty with the Dominican republic, so as to establish a like exemption, 
as to sugar imported from the latter country; following Bartram v. Eobertson, 
15 Fed. Rep. 212-, and Whitney v. Bobertson, 21 Fed. Rep. 566. 

2. Same— Act of Congress of 1883. 

The eleventh section of the tariff act of 1883, referring to the sanctity of 
treaty obligations, notwithstanding that act, was not intended to revive and 
set in motion the inert features of the Dominican treaty. 

At Law. 

In October, 1884, the plaintifïs imported from Puerta Plata, în the 
Dominican republic, two cargoes of sugar and molasses. The col- 
v.27F.no.ll— 47 
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lector assessed duties thereon pursuant to the provisions of Scbedule 
E of the tariiï act of 1883. 22 St. at Large, 488, 502. The plain- 
tiffs protested, insisting that their importations should hâve been ad- 
mitted free, under the stipulations of the treaty between the United 
States and the Dominican republic, concluded February 8, 1867. 
The ninth article of that treaty is< as follows : 

"No higher or other duty shall be imposed on the importation into the 
United States of any article the grovvth, produce, or manufacture of the Do- 
minican republic, or of her flsheries; and no higher or other duty shall be 
imposed on the importation into the Dominican republie of any article the 
growth, produce, or manufacture of the United States, or their flsheries, than 
are or shall be payable on the like articles the growth, produce, or manufact- 
ure of any other foreign countryj or its flsheries." 15 St. at Large, 478. 

Subsequently to the date of this treaty, congress, by varions enact- 
ments, imposed duties on ail sugar and molasses imported from foreign 
countries. On the thirtieth of January, 1875, a convention was con- 
cluded between the king of the Hawaiian Islands and the United States, 
by the first article of which it was stipulated that "for and in considér- 
ation of the rights and privilèges granted by his majesty, the king of 
the Hawaiian Islands, in the next succeeding article of this convention, 
and as an équivalent therefor, the United States of America hereby 
agrée to admit ail the articles named in the following schedule, the 
same being the growth and manufacture or produce of the Hawaiian 
Islands, into ail the ports of the United States free of duty." The 
schedule which followed contained, among other things, "muscovado, 
brown, and ail other unrefined sugar, meaning hereby the grades of 
sugar heretofore commonly imported from the Hawaiian Islands, and 
now known in the marketsof San Francisco and Portland as 'Sand- 
wich Island sugar,' syrups of sugar-cane, melado, and molasses.", It 
was provided by the fifth article that the convention should take effect 
as soon as approved and ratiiied, but not until a law to carry it into 
opération should be passed by the congress of the United States. 
The convention was ratified in 1875. 19 St. at Large, 625. On the 
fifteenth of August, 1876, congress passed the contemplated act, 
which provides, in substance, that whenever the président of the 
United States shall receive satisfactory évidence that the législature 
of the Hawaiian Islands bas passed laws to givefull efïect to the pro- 
visions of the convention, he is authorized to issue his proclamation 
declaring that he has such évidence, and from the date of such proc- 
lamation the articles mentioned in the schedule before named — sugar, 
molasses, etc. — shall be introduced into the United States free of duty. 
19 St. at Large, 200. On the ninth of September, 1876, the prési- 
dent issued his proclamation, declaring that he had received the évi- 
dence required by the said act. 19 St. at Large, 666. In the tariff 
act of 1883 — the act under which the plaintifî's importations were 
classified — congress déclares that "there shall be levied, collected, 
and paid, on ail articles imported from foreign countries, and men- 
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tioned in the schedules herein eontained, the rates of duty which are, 
by the schedules, respectively prescribed." Schedule E provides for 
ail sugars and molasses of designated grades. 

The eleventh section of the act of 1883 is as follows: 

"Nothing in this act shall in any way change or impair the force or effect 
of any treaty between the United States and any other government, or any 
laws passed in pursuance of or for the exécution of any sach treaty, 30 long 
as such treaty shall remain in force in respect of the subjects embraced in this 
act; but whenever any such treaty, so far as the same respects said subjects, 
shall expire or be otherwise terminated, the provisions of this act shall be in 
force in ail respects in the same manner and to the same estent as if no such 
treaty had existed at the time of the passage thereof." 22 St. at Large, 525. 

The plaintiffs proved that the sugar and molasses imported by them 
would hâve been admitted free if they had corne from the Hawaiian 
Islande. The défendant offered no évidence. 

Henry E. Tremain, (Charles Currie was with him on the brief,) 
for plaintiffs. 

Stephen A. Walker, U. 8. Atty., and Thomas Oreenwood, Aset. U. 
S. Atty., for défendant. 

CoxE, J. In Bartram v. Rdhertson, 21 Blatchf. 211, S. C. 15 Fed. 
Eep. 212, this court decided that congress has power to annul a 
treaty, so far as it opérâtes as a rule of municipal law; that the pro- 
visions of the Danish treaty, (8 St. at Large, 340,) which ar^ similar 
to those now in question, and which, it was argued, admitted the 
productions of Denmark on the same terms as those of the Hawaiian 
Islands, could not be enforced, because, subséquent to the treaty, con- 
gress had imposed duties upon ail sugar and molasses of designated 
grades. The gênerai law included Denmark, and her produots could 
not, therefore, be admitted free without an express législative enact- 
ment. The court held, also, that even though the provisions of the 
Danish treaty were incorporated in the tariff law, it would not change 
the resuit; the fair meaning of the stipulation beingthat there should 
be no unfriendly disorioiination against Denmark, and there is none 
when she is placed on an equal footing with ali foreign nations, with 
one exception only. It was further held that, as the same stipulation, 
substantially, isfound in upwards of 40 treaties, a construction which 
would exempt the products of thèse countries whenever similar prod- 
ucts of a single country are exempted, is too startling to be enter- 
tained. The court should hesitate long before dealing such a stagger- 
ing blow to our revenue. This décision was afterwards foUowed in 
Whitney v. Rohertson, 21 Fed. Rep. 566, the Dominican treaty being 
under considération. The latter case is in ail respects similar to the 
case in hand, except that it arose prior to the act of 1883. 

There may, possibly, be some dilficulty in sustaining the proposition 
that the législation since 1867, and prior to 1883, abrogated, sus- 
pended, or in any way affected the ninth article of the treaty. The 
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tariff acts of 1870, 1874, (Rev. St.,) and 1875, though passed subse- 
quently, cannot, it may be urged, be interpreted to suspend the ninth 
article, for tlie reason that there was nothing to give it vitality until 
the Hawaiian treaty was ratified. Then, for the tirst time, the stipu- 
lation providing for "no higher or other duty," etc., become opera- 
tive. At the time the acts referred to were passed ail sugar was 
dutiable, including "Sandwich Island sugar." The discrimination in 
favor of the Hawaiian Islands did not exist. The law-makers could 
not hâve had in mind the provisions of the Dominican treaty. Ail 
sugar was taxable, and therefore "ail sugar" was included in the 
statute. The treaty and the tariff acts were not répugnant; both 
could stand at the same time. In other words, it cannot be said that 
congress, in 1870, intended to annul a provision which then had no 
operative existence, and could hâve none unless spécial privilèges 
were, in the future, accorded to some other nation. If, for instance, 
in 1867, congress had passed a law providing that if at any time 
thereafter Hawaiian sugar should be admitted free, Dominican sugar, 
also, should be so admitted, there certainly is room to doubt whether 
such an actwould be repealed oraffected by the subséquent re-enact- 
ment of a gênerai statute imposing a duty upon ail sugar, Hawaiian 
and Dominican included. If, after or even at the time of the Ha- 
waiian treaty, congress had imposed a duty upon Dominican sugar, 
or generally upon ail sugar, excepting "Sandwich Island sugar," the 
argument that the law-making power intended to disregard the treaty 
obligations would then be well-nigh irrésistible. But in the Bartram 
and Whitncy cases there would seem, perhaps, to be some force in 
the proposition that the annuUing or suspendiiig législation took place 
when there was nothing to suspend or annul, and when the provis- 
ions of the treaty could not bave been présent to the minds of tl-e 
law-makers. Though the question, in this respect, may not be free 
from doubt, it is entirely clear that it is the duty of tbis court to fol- 
low the law as settled by thèse décisions. It is, indeed, freely con- 
ceded that they are controlling, and it is not easy to perceive why 
they do not dispose of the présent controversy. 

Leaving out of view, for the moment, ail other considérations, by 
what process of reasoning can the court reacb a conclusion favorable 
to the plaintiffs, and at the same time give force to the construction 
that the stipulations of the ninth article are satisfied when no un- 
friendly discrimination is made against the products and manufact- 
ures of the Dominican republic? Even though this article were in- 
corporated in hœc verha in the act of 1883, so as to eliminate ail 
questions as to its présent validity and operative force, it would not 
avail the plaintiffs. If the rule of interprétation in Bartram v. Rob- 
ertson is correct, the plaintiffs hâve no right to complain so long as 
they pay no higher duty than is imposed upon similar importations 
from other countries. The situation is not affected by the one ex- 
ception in favor of the Hawaiian Islands. In other respects, too, 
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thèse décisions are précédents as controlling of a cause arising since 
the act of 1883 as prior thereto. • 

The only new élément in the case at bar is found in the provisions 
of the eleventh section of that act. It is contended that by this lég- 
islation the dormant and moribund features of the treaty were re- 
vived, strengthened, and made operative. I cannot think that the 
court would be justified in giving to the broad and gênerai language 
of the eleventh section a construction se radical and far-reaching. 
At the date of the act congress found the Hawaiian treaty in full 
opération, — a treaty affecting a group of lonely and isolated islands 
far ont in the Pacific; a treaty by the terms of which the United 
States permitted certain articles to enter our ports free, uponthe ex- 
press considération, however, that the Island ports should be open to 
a much larger number of articles, the growth or manufacture of this 
country. No other similar treaty was in opération. The courts had 
expressly decided that the convention with the Hawaiian Islands did 
not set in motion provisions similar to the one in question. If not 
annulled, they at least were suspended and disutilized. Dominican 
sugar had paid duties for IGyears. The aim of the law-makers was 
to préserve unchanged and unimpaired the existing state of things. 
It is hardly supposable that it was their purpose to make a sweeping 
change in the law; to open our ports, without advantage or consid- 
ération, to the products of many countries; to destroy a vast source 
of revenue; and to encourage fraud, by making the Dominican re- 
public the dumping ground for the sngar and molasses of the West 
Indies. If this had been their design, they would bave said so in 
language too plain and unequivocal to admit of doubt. It is thought, 
also, that there is force in the proposition that the provisions of the 
ninth article of the Dominican treaty amount simply to an agreement 
between the contracting parties not to discriminate against each other 
in the future by unfriendly législation. The action of congress is 
necessary, and until such action is had the courts must follow the 
law as it is found on the statute books. Taylor v. Morton, 3 Curt. 
454, 463. 

The questions involved in this controversy are of such interest and 
importance that they will doubtless be presented for final settlement 
to the suprême court. Dnder existing law, however, it is not possible 
for the plaintififs to recover. There must, therefore, be a verdict di- 
rected for the défendant. 



742 l'EDEKAL KEPOKTEB. 

DoNouGHB V. HuBBAED and others.' 
(Oireuit Court, W. D. Pennsyhania. May 19, 1886.) 

1. Patents fob Inventions— Handles fob Chossctjt-Saws. 

Letters patent No. 78,653, issued June 9, 1868, (antedated May 19, 1868, to P. 
Donoughe, for an improvement in handles for crosscut-saws, construed and 
Bustained. 

8. SAMB— NOVELTT— COMBINATION OP OLD ELEMENTS. 

The arrangement of a wooden handle for cro8scut-saws_, with a threaded 
sliank entering a securing nut in such. handle, and having its lower end alot- 
ted to receive the end of the saw, a ferrule inclosing the lower end of the 
handle to prevent abrasion of the latter by the saw, and a washer loosely se- 
cured to this ferrule, présents a patentable combination; although each of 
the éléments of the combination was old at the date of the invention, and the 
combination of several of them in saw handles was also old. 

3. Same— Anticipation— Priokity—Prbsumption of, from Patent. 

The rule is well settled that an anticipation, in order to defeat a patent, 
must be clearly made ont. A patent raises a presumption of priority which 
can only be overcome by clear proof . 

4. Same— AssiaNMENT bt Administratob— Title, 

An assignment of a patent from the administrator of the patentée gives the 
assignée the title, unless a better title is shown in another. 

On Bill, etc. 

George Harding, Francis T. Chambers, and George M. Beade, for 
complainant. 

Bakewell é Kerr, for respondents. 

Bbadley, Justice. This case, though a small one, bas given me a 
great deal of perplexity. The patent sued on is dated June 9, 1868, 
and antedated May 19, 1868, upon an application which was sworn 
to October 3, 1865, and filed in the patent-office February 19, 1866. 
The drawings and model were filed at the same time, the printed copy 
of the file-wrapper to the contrary being a misprint. The applica- 
tion was at first rejected on the second of March, 1866; but upon a 
very slight altération made in the claim, it was authorized to be is- 
sued in November, 1867, and was actually issued June 9, 1868. 

The patent is for an improvement in handles for crosscut-saws, in- 
vented, as alleged, by Patrick Donoughe in 1 864 or 1865. The im- 
provement consists, as stated in the spécification, in the combination 
and arrangement of a handle, ferrule, washer, screw-nut, and a shank 
furnished with an opening for the saw-blade, the whole constructed, 
arranged, and operating, as afterwards described, with références to 
the drawings. The handle described is the ordinary upright wooden 
handle used on crosscut-saws. Into this handle is inserted from be- 
low, a rod constituting the shank, provided with a screw-thread, work- 
ing in a nut fixed in the interior of the handle, so that by turning the 
handle the rod is drawn up into it, or forced ont, at will. The lower 
end of this rod or shank has a long narrow slat for receiving the end 

lEdited by Charles C. Linthicum, Bsq., of the Chicago bar. 
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of the saw. When the saw is inserted in the shank, it is drawn 
tightly up to the handle by turning the latter in the proper direction, 
so as to draw the rod or shank up into the handle. To proteot the 
handle from wearand abrasion when the saw is drawn tightly against 
it, its lower end is provided with an iron ferrule, and between the 
handle and the saw is interposed an iron washer of the size of the 
end of the handle, and having a hole in the center for the rod to pass 
through. On its upper side this washer (when the saw is drawn 
tightly to its place) is in" contact with the ferrule; on its under side 
it is in contact with the back of the saw. In order to prevent the 
washer from dropping down out of place, away from the handle, when 
the saw is lowered for removal, or when the shank is lowered to re- 
ceive the saw, it (the washer) bas a sleeve surrounding the hole in 
the center, which projects upwards, inside of the ferrule, where it is 
turned over or flanged out, so as to rest on a projection in the ferrule. 
The washer is thus loosely attached to the ferrule, and cannot drop 
away from it, although the ferrule may turn with the motion of the 
handle without turning the washer. This arrangement is described 
in the spécification as follows : "The washer is placed in the ferrule, 
b, and is set or bent down on the flange of the ferrule, as represented 
in Fig. 1, but arranged so that it will turn in the ferrule with ease." 

One of the features of this handle is that the rod or shank does not 
project above the handle, nor even pass through it, the upper end of 
the rod being concealed in the interior of the handle, and the top of 
the handle having the usual smooth and rounded appearance, so as not 
to injure the hand of the workman. 

The claim of the patent is as follows: "What I claim as my in- 
vention is the arrangement of the handle, a, ferrule, b, washer, c, rod, 
d, and nut, e; the whole being oonstructed, arranged, and operating 
substantially as herein described, and for the purpose set forth." In 
other words, the claim is for the whole concrète thing, with ail its 
parts, substantially as described. This is the form of the claim, and, 
in view of other saw handles previously patented, described, or in 
use, no broader claim could well bave been allowed. Each part, and 
the arrangement of the parts, are essential éléments of the invention. 
The use of ail but one, omitting the one, would not be an infringe- 
ment of the patent. 

The first question to détermine, therefore, naturally is whether the 
défendants do use the entire handle as described in the patent, with 
ail its parts, and their arrangement; and I think this question must 
be answered in the affirmative. The handles made by the défend- 
ants, and for the making of which they are prosecuted in this suit, 
are such as are described in letters patent granted to one Elijah E. 
Osgood on the eleventh of November, 1879. The answer of the de- 
fendants states that the handles made by them were and are made in 
accordance with said letters patent, and thèse letters patent were put 
in évidence. Besides this, spécimens of the handles made by the de- 
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fendants hâve also been produced in the case as exliibits. From tliis 
évidence it appears that the handles made by the défendants eonsist of 
a wooden handle, a ferrule, a washer, a screw-nut, and a shank hav- 
ing a slotfor the saw, ail having tbemutual "arrangement," and "be- 
ing constructed, arranged, and operating substantially as described, 
and for the purpose set forth," in Donoughe's patent. ïhe only pre- 
tense of a varianoe is in the mode of Connecting the washer to the 
ferrule, the connection being by means of a flange on the outside of the 
ferrule, over whicha flange or brackets projecting from the washer are 
extended, so as to make precisely the same loose connection between 
the ferrule and the washer as is pointed out and provided for in Don- 
oughe's patent. The différence is only in form. There is no différ- 
ence in substance. Every élément of the invention claimed by Don- 
oughe, and patented to him, is contained in the défendants' handles. 
I think that the infringement is clearly made out. 

The question next arises whether the patent is sustainable. Was 
it anticipated by prior inventions? or, if not, does it contain anything 
new that is patentable ? Construed as we hâve seen the patent must 
be, the invention patented was clearly not anticipated by that exhib- 
ited in Holtzapfel's book, nor by Neimeyer's patent, or the handlea 
of Neimeyer exhibited in the case, or by Stephen W. Hall's handle, 
as described in his rejected application, nor by the old snath-nib pro- 
duced in évidence. Every one of thèse lacks something that makes 
an élément in Donoughe's patent. The handle exhibited in Holtz- 
apfel had no washer between the saw and the handle, and the rod 
passed entirely through the handle, and was secured in its place, and 
tighteued upon the saw, by a nut at the top of the handle. The Nei- 
meyer handle had no washer; the rod passed entirely through the 
handle, secured by a nut at the top, and the handle itself was divided 
into two sections, which revolve independently of eaoh other, — ail 
différent from Donoughe's. Hall's saw handles, as described in his 
rejected application of 1860, did, it is true, hâve a nut in the interior, 
and a rod which did not pass through the handle, but it had no fer- 
rule around the end of the handle, resting upon a washer; but the 
handle fitted in a cup or hollow formed in an iron clamp or shoe, 
which stood upon the saw, which clamp or shoe had a crease on its 
under side in which the top of the saw was inserted. This was a dif- 
férent arrangement from Donoughe's, although it is true that the 
clamp or shoe was interposed between the handle and the saw, and 
thus protected the handle from abrasion by the saw, and in this re- 
spect performed the office of a washer, and therefore may be called 
a "washer," or the équivalent of one; but it was not connected with 
the handle except as the end of the handle rested in the hollow formed 
in the top of it; but it was connected with the rod in this way, namely, 
the lower part of the hole in the clamp in which the rod was inserted 
was enlarged, and made square, so as to fit on to a square enlarge- 
ment of the rod imrnediatelv above the slot. This adjustment kept 
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the crease for the aaw in line with the saw, and prevented the clamp 
or shoe from slipping down the rod when the saw was removed. It 
is iinnecessary to remark upon the snath-nib, as in that the rod passed 
through the handle, and it had neither washer or ferrule. 

While none of the handles referred to exhibit in combination ail 
the éléments of Donoughe's, they nevertheless show that nearly ail of 
thèse éléments had been ueed in other combinations. The slotted 
rod, or shank for holding the saw, provided with a screw-thread to 
work in a nut fixed in or to the handle, for the purpose of drawing 
the saw up tightly to the handle, and even placing the nut in the in- 
terior of the handle so that the rod should not protrude at the top,— 
ail thèse things had been invented and in use before the supposed in- 
vention of Donoughe, and it cannot be pretended that a ferrule was 
a new thing, or that a washer in contact with a ferrule was new. The 
truth is that ail the éléments of Donoughe's invention were old, and 
the combination of several of them, for the very purpose of being used , 
in saw handles, had been made before his invention was conceived. 
This, at least, shows how little room was left for any invention to be 
made. 

But the défendants contend that a still nearer approach to Don- 
oughe's saw handle, amounting to substantial identity with it, was 
made by Emanuel Andrews in 1861 or 18G2, by adding to Hall's saw 
handle, which be had purchased, a ferrule to protect it from abrasion 
in the clamp or shoe, and Connecting it with the same. The pur- 
chase was made by Andrews from Hall in 1860, and he commenced 
the manufacture of saw handles at Williamsport in that year. He 
states in his testimony that soon after he commenced manufacturing 
he added a ferrule to the lower part of the handle to prevent the 
wood from wearing in the washer. Stephen W. Hall says : "Ithink 
the plain ferrule was applied by Mr. Andrews to the lower end of 
the handle in 1860 or 1861, and before 1862." He says it was a 
cast-iron ferrule, about two inches long, and was a tapered ferrule, 
the end turned down a little to fit in the washer; that is, as shown 
by the spécimens produced, it tapered down like au inverted cane, 
the lower end being rounded off so as to fit in the hollow of the 
washer. Montgomery, a mechanical engineer, who was connected 
with Hall, says that he left Williamsport in April, 1864, and he saw 
Hall handles made by Andrews with ferrules on them before that ; 
though, on cross-examination afterwards, he says he cannot positively 
say that it was before 1866, but his impression is that it was at the 
earlier date. He says that the Hall handle, with a ferrule, is prac 
tically the same as Donoughe's; both produce the same eiïect in pre- 
cisely the same way, and by the same device. They each hâve a 
wooden handle, ferrule, washer, rod, and nut, ail arranged, con- 
structed, and operated in the same way, and producing the same 
effect. Hecalls the clamp or shoe a "washer." Andrews afterwards 
invented an improvement by providing the ferrule on the outside with 
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notches, or cogs, to which a thutnb-screw was applied to hold the 
handle fast, and prevent it from turning while the saw was being 
operated. For this improvement Andrews applied for a patent, the 
application being Bworn to on the nineteenth of April, 1866. A pat- 
ent was granted Oetober 9, 1866. He states that after using this im- 
provement for some time he returned to the use of the Hall handle with 
a smooth ferrule, which was prevented from turning while the saw 
was in opération by making the thread screw on the rod left-handed 
instead of right-handed. 

Some testimony was adduced tending to show that Andrews did net 
use a ferrule on the Hall handle until he made the cogged ferrule for 
which ho got a patent ; and that when he found this to be an incon- 
vénient apparatus, he hit upon the use of the left-handed screw, and 
then put a long plain ferrule on the Hall handle. If this is true, of 
course Andrews, Hall, and Montgomery must be mistaken in their 
recollection, and the alleged anticipation fails. The cogged ferrule 
itself cannot be set up against Donoughe's patent, because, if it 
sufBciently resembled Donoughe's handle, there is no clear proof that 
it was invented by Andrews before Donoughe invented his. 

The testimony referred to as tending to show that Andrews did not 
use a ferrule on the Hall handle until he made the cogged ferrule, is 
that of his brother, Joseph Andrews, Edward C. Johnston, and Charles 
Hall, a son of Stephen W. Hall. 

Joseph Andrews was a brother of Emanuel Andrews and says he 
was a foreman in his brother's shop from February, 1860, until April, 
1861, and again in the foUowing winter, and from thence, with the 
exception of short intervals, until 1874. He says that they manu- 
factured the Hall handle without a ferrule until the adoption of the 
cogged handle in the winter of 1865 or spring of 1866; that he never 
saw a handle with a smooth ferrule in the shop before that; that 
after making the cogged handle for about two years his brother adopted 
the long ferrule to take the place of the cog and thumb-screw, and 
put a left-handed thread on the rod or boit. 

E, C. Johnston was a machinist who did work for Emanuel An- 
drews, at Bundry times from February, 1865, and had his shop part 
of the time in Andrews' factory. He had also been engaged with 
Stephen W. Hall, and knew about the saw handles that Hall and An- 
drews manufactured. He is equally positive with Joseph Andrews 
that Emanuel Andrews made no handles with ferrules on them be- 
fore making the cogged ferrules in the early part of 1866. He never 
saw or heard of handles with smooth ferrules until after the cogged 
ferrules were superseded by them. The only handles he knew of 
Hall or Andrews making — the only ones he had ever seen before 
that — were the Hall handles without ferrules, and the Andrews 
handles with the corrugated ferrules. 

The testimony of Charles Hall corroborâtes that of Joseph An- 
drews and E. C. Johnston. He worked in Andrews' shop from the 
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spring of 1867 to the spring of 1877. He says tliey were maldngthe 
cog liandle until they got in the new shop in 1868; after that they 
used the long smooth ferrules. He had never seen a smooth ferrule 
prior to that. 

The évidence, taken altogether, is not sufBcient to establish an 
anticipation of Donouglie's invention by Andrews. The prépondér- 
ance is rather against the use of a smooth ferrule by him prior to 
1868. The rule is well settled that an anticipation, in order to de- 
feat a patent, must be clearly made ont. A patent raises a presump- 
tion of priority, whicb can only be overcome by clear proof. 

Some référence was made on the argument to the supposed part 
which George B. Hubbard took in making the invention, I hâve ex- 
amined the testimony on that subject, and do not see that it materi- 
ally affects the originality of Donoughe, or his title to the invention. 

There may be some question vrhether what Donoughe did was pat- 
entable, but I am inelined to think it was. The complète handle, 
with ail its parts and their arrangement, when it was finished, was 
certainly a very usef ul thing, and was a great improvement on former 
handles. As a whole, I think it showed invention, and that it was 
patentable. 

I hâve examined the objections raised to the complainant's title. 
It does not seem to me to be well founded. The complainant bas an 
assignment of the patent from the administrator of his father, the 
patentée, dated November 22, 1881. That certainly gives him the 
title, unless a better is shown. No better is shown. The assignment 
itself, it is true, states that the patent was set off to the widow of the 
patentée under the exemption laws ; but, in the same sentence, it says 
that she, in her life-time, assigned it to the complainant, and the 
assignment itself, dated in 1872, was produced and proved. The al- 
leged transfer by the complainant of the right for Pennsylvania to 
Fiske, in 1876, is met by proof of a retransfer by Fiske to the com- 
plainant in May, 1881, with an assignment and transfer of ail dam- 
ages, money, and right accrued in conséquence of any infringement. 

A decree will be entered for the complainant, with a référence to a 
master to ascertain the profits and damages sought by the bill, ac- 
cordiug to the prayer of the same. 
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MoERis V. Kempshall Manuf'g Co. and othera.* 
(Circuit Court, B. Conneoticut. 1886.) 

Patents for Inventions— Sash Fasteners. 

Letters patent No. 213,487, of February 18, 1879, to John B. Morris, for an 
improvement in sasli fasteners, Jield limited by the prier art to the spécifie 
construction it describes, and not infringed by fasteners made under letters 
patent No. 284,506, of September 4, 1883. 

In Equity. 

Samuel D. Cozzens, for plaintiff. 

Charles E. Mitchell, for défendants. 

Shipman, J. This is a bill in equity to restraîn the défendants 
from the alleged infringement of letters patent, No. 212,487, dated 
February 18, 1879, to the plaintiff, for an improvement in fasteners 
for meeting rails of sashes. The plaintiff had received a patent, (No. 
205,668,) dated July 2, 1878, for a sash-fastener, of which the fol- 
lowing gênerai description was given by the plaintiff's expert : 

"The meciianism described in tliis patent conaists of a latch-bar, swinging 
on a vertical pivot ou a plate for attaching it to the upper rail of the lower 
saah, the said swinging latch-bar having a gravifating catch, and the plate 
or notch or shoulder with which said catch engages, to hold the bar in its 
locked condition; the latch-bar having also a vertical lip on its outer end, 
engaging in the rear of a curved spur or hook fixed to the upper surface of 
the bottom rail of the upper sash, beneath which spur the latch-bar engages 
to prevent the sash being raised, while the hooh: or lip on the extremity of 
the latch-bar engages beliind tlie spur on the upper sash in order to prevent 
the forcing of the sashes apart horizontally." 

The patent of 1879 was an improvement upon the patent of 1878 
in three particulars, which are described by the patentée in his spéci- 
fication as foUows: 

"The improvement hereinafter described is designed to enable the latch- 
bar to be securely set or fastened in the unloolied or locked position, at will, 
and to be usable with sashes of varions sizes. My improvement f urther com- 
prises a construction of latch-bar and supporting-plate which secures the ar- 
rest of the bar at tlie extreraities of its stroke or swing, without the use or 
necessity of any projection from the gênerai level of the plate top. My im- 
provement further comprises a construction of latch-bar and of the engaging 
spur or hook whereby tlie heel of tlie bar is duly supported without necessitat- 
ing the use of a liard core in moulding the said hook." 

The first part of the improvement waseffected by a base-plate, ele- 
vated so high above the lower sash that the hinged pendant could not 
strike against it, but would fall into the locking notch upon the front 
edge of the plate, and also into a slopitig jog on its right side, which 
receives and retains the pendant when the latch-bar is in the open 
I)osition. The second part was effected by making another bevel-jag 
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on the left side of the elevated plate, which jog received a projection 
from the under side of the latch-bar. This projection limits the 
swing of the bar. The tbird part was effected by cutting away the 
base-plate of the hook in a sloping form, bo as to leave an open space 
beneath the hook, for the purpose of enabling it to be moulded with- 
out a core. Inasmuch as this shape would leave the rear end of the 
latch-bar unsupported, the patentée says: "I form on said rear ex- 
tremity a heel or prolongation, Z'", which rests upon the bed-plate, 
G', in the locked condition of the fastening." 
The two claims of the patent are as follows : 

"(1) The jmproved sash lock or fastening, consisting of the elevated plate, 
C, having shouldered notches, </, c", o'", pivot, E, for swinging latch-bar, P, 
/', and the hinged pendant, H, for attachaient to the lower sash, in combina- 
tion with a stationary spur or cam hook upon the upper sash, substantially 
as set forth. (2) The combination, with the spur or cam hook. G, upon base- 
plate, G', constructed with an open space beneath said hook to enable the 
part to be moulded without a core, of the swinging latch-bar, P, having lip, 
/, and projection, f", adapted to project beyond the open space, and f urnish 
a support for the latch-bar, substantially as described." 

The important feature of the improvement was the elevated base- 
plate with the shouldered notches upon its edge, into which the hinged 
pendant could fall and swing clear of the sash-rail. A hinged pendr 
ant, which f ell into notches in the base-plate, and thereby secured the 
fastener, was old at the date of the Morris invention, and is shown 
in Bxhibit "Old Gravity Sash-lock." 

The défendants' sash-fastener is made under letters patent issued 
to the Kempshall Manufacturing Company, as assignée of William 
E. Sparks, on September 4, 1883. "The important portion of the 
Sparks invention is a flange or cap, which is preferably made inté- 
gral with the post upon which the sweep is pivoted, and which is pro- 
vided with two shoulders or notches, K, made in the edge of the 
flange. When the sweep is brought to the front the handle end of 
its latch, which is heavy enough to overbalance the inner end of the 
latch, causes the latch to drop, and thereby the inner end is raised 
into engagement with one of the shoulders, and the sweep is locked. 
The invention consists, in substance, of the pivoted latch of the sweep, 
which locks into notches in the edge of the flange at the top of the 
post upon which the sweep is pivoted, and above the sweep." Mor- 
ris V. Kempshall Manuf'g Co., 20 Fed. Eep. 121. 

The plaintiff insists that the plate and the pendant or latch of each 
fastener are the same, and that the notches in the flange of the Sparks 
post are the équivalent of the notches in the base-plate of the Morris 
device. If Morris had been the pioneer in the construction of sash- 
fasteners by means of a hinged pendant falling into notches upon the 
base-plate, the plaintiff would hâve a strong position ; but, inasmuch 
as the "gravity sash-lock" preceded him, and contained a hinged 
pendant and a notched base-plate, it is giving the plaintiflf's patent 
*oo broad a construction to allow it to cover notches not upon the 
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base-plate proper, but upon the post or pivot of the latch-bar, into 
which a weighted latch falls, although the base-plate may be elevated. 

The first olaim of the plaintiff'a patent must be construed in ac- 
cordance with the extent'Of his invention, which was a base-plate 
elevated above the lower sash, so that the hinged pendant could en- 
gage with notches upon the base-plate piroper, irrespective of the 
thickness of the sash, and cannot cover a fastener, although having 
a plate elevated above the lower sash, which fastener is furnished 
with a weighted latch which engages with notches on the edge of the 
flange at the top of the post above the sweep. 

The second claim is, in gênerai, for the cam-hook or keeper upon 
its base-plate, which is so eut away underneath as to enable the hook 
to be cast without a core, in combination with the latch-bar having a 
lip, and also a projection to project beyond the open space, and fur- 
nish a support for the latch-bar. I doubt whether this construction 
contains a patentable invention. The "undercutting" of the front of 
the base-plate, and the corresponding lengthening of the latch-bar, 
hardly seem to deserve the name of invention, in view of the many 
mechanieal arrangements of this sort which are known to workers in 
metals. But, if it is technically patentable, the défendants' fastener 
does not hâve such a rearward projection as the patent calls for, but 
bas the latch-bar of the customary style of construction. 

The bill is dismissed- 



Cblluloid Manuf'g Co. v. Amerman Zylonite Co. and others.* 
{Gireuit Court, 8. B. Mu> York. June 15, 1886.) 

Patents fok Intentions— Pétition pok Reheakinq. 

Pétition for rehearing, upon the ground of newly-discovered évidence on 
the question of public use, denied, and the opinion expressed on the former 
hearing, 26 Fed. Rep. 693, adhered to. 

Pétition for Kehearing. 

Horace M. Rugglea and Benj. F. Tkurston, for the pétition. 

Frédéric H. Betts and Wm. D. Shiprnan, against the pétition. 

Shipman, J. This is a pétition by the défendants for a rehearing, 
upon the ground of newly-discovered évidence upon the question of 
the public use in this country of the patented invention for more than 
two years before the application for a patent. The afûdavits show 
that more dental plates were sold by the Albany Dental Plate Com- 
pany before October, 1872, than I had supposed, and that ail were 
not of poor quality, and that the patentées caused to be issued, in 

• Edi'ted by Charles C. Linthioum, Esq., of the Chicago bar. 
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1871 and 1872, laudatory advertisements in regard to tlie perfection 
of their celluloid dental plates, and that some dentists thought them 
satisfactory. Their advertisements and opinions do not make much 
impression upon my mind, because I am somewhat familiar with the 
opposition of dentists to the dental vulcanite patent. I am satisfied 
that this défense, always one which must be clearly proved, cannot 
be made out, because I do not think that the inventors, before they 
started their Newark factory in the spring of 1873, were themselves 
sure how to obtain a resuit wbich should be both certain and satis- 
factory, and I do not think that they attained, prior to 1873, any uni- 
formity of resuit, either good or poor, except in the minds of persons 
who were very anxious that celluloïd should be a success. The afïï- 
davits upon both sides, taken as a whole, tend to conhrm my pre- 
vious opinion that this défense cannot be suatained. 

The pétition for rehearing upon the ground of newly-discovered év- 
idence is denied. 



The Oeegok.' 

HoLT and another v. The Orbgon. 

(Disti-iet Court, M. D. Wiseonsin. May 8, 1886.) 

1, Collision— ScHOONBE tjnder Sail and Sohoonbr in Tow— Ekrob in Locat- 
iNG Vbssbls by Sound— Change of Couesb in Fog. 

During a dense fog a collision occurred between the schooner M. and two 
other schooners in tow of the steamer O. The fog signais of both the steamer 
0. and the schooner M. were sounded as required by statute, but the M.'b 
horn was not heard by the O. The O.'s whistle was heard by the M., and 
endeavors were made to détermine her bearing by locating the sound. The 
O. was flrst seen by the M. when about 50 feet distant. From the presumed 
direction of the sound, it was supposed by the M. that the O.'s course was 
astern of the M., and, as the latter vessel was sailing at a moderate speed, close- 
hauled, on the starboard tack, no change of course was made until the O. 
was actually seen. Held, that as the steamer's lights could not be seen, sound 
formed the only guide furnished the M., and that an error in locating sound, 
nnder the circumstances, was not a fault; and that as the M. was sailing at a 
moderate speed, close-hauled, on the starboard tack, the circumstances were 
Buch that the master of the M. was justified in concluding that a change of 
course might increase the hazard, 

8. BaME — LlGHTBD TORCH— Pailurb 'to Exhxbit, whbn Jdstiited. 

The schooner failed to show a lighted torch. It was not proven, to the 
satisfaction of the court, that the torch, if shown. might not, posaiûy, bave 
been seen. Held, that though it be possible that the torch, if shown, might 
not bave been seen fàr enough oflE to hâve done any good, such apossibility fur- 
nished no excuse for its absence. Nothing short of an absolute certainty that 
it could do no good, to be established by proof ou the trial, can justify an omis- 
sion to obey the rule. 

8. Same— Failure to Kbbp Otit dp the Way, Prima Facib Pkoof of Fault 

ON Part op Steamer — Spbep in Fog. 
, The steamer's sp^ed was diminished upon the coming up of the fog. Ac- 

cording to the testimony of her crew, she was, at the timeof collision, steam- 

' Eeported by Théodore M. Ettlng, Èsq., of the Philadelphia bar. 
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mg at from three to four knots per hour. According to the testimony of the 
M. 's witnesses she was steaming at from seven to nine knots per hour. Eeld, 
that the occurrence of the collision, under the circumstances, was sufflcient 
to establish a, prima fade case of négligence on the part of the steamer; and 
that the density of the f og, the locality, and the position of the tow, required 
an occasional stoppage, in order to liaten for sounds from vessels that might 
possibly be approaching. Both vessels held to be in fault, and damages di- 
vided. 

In Admiralty. 

Markham de Noyés, for libelants. 

Harvey D. Goulder, for claimants. 

Dyeb, J. On the nineteenth day of June, 1885, the schooner 
Richard Mott set sail from Oconto, laden with a cargo of lumber, 
bound for Milwaukee. Towards midnight the skies became overcast, 
and there came up a dense fog, accompaïiied by rain. The wind was 
from the south, and was a good sailing breeze. The vessel was sail- 
ing by the wind, on the starboard taok, steering S. E. by E., and was 
carrying full sail. The fog-horn was constantly sounded, and the 
lights were in their places, and burning brightly. It was mate 's 
watch, consisting of mate, wheelsman, and lookont. At 11 : 30 o'clock 
the master came on deck because the weather was thick and threaten- 
ing. In obédience to his orders, the watch below were called to 
shorten sail. The whistle of a steamer was heard, apparently at con- 
sidérable distance, bearing southwest, and then a little more west- 
ward, from the Mott. Sail was taken in, the vessel keeping her 
course, and the steamer's whistle continuing to be heard. No lights 
were seen, wben suddenly the steamer, which proved to be the Oregon, 
loomed up in the fog, passing within about 50 feet of the schooner's 
bow. A bail was heard from the steamer to the eflfect that she had a 
tow, and to put the wheel of the Mott hard down. This was done, 
and she came up in the wind. Almost immediately the first schooner 
in tow of the Oregon, which was the Cyclone, struck the Mott, carry- 
ing away Uer jib-boom. Then the second schooner in the tow, which 
was the Locke, in a moment or two struck her a second blow, raking 
her fore and aft, from stem to stern post, doing serions damage. 
Both blows were received by the Mott on her port side, as she was 
standing in the wind heading nearly south. The collision oocurred 
about 16 or 20 minutes past midnight, Milwaukee time, — perhaps a 
few minutes later. For the injury thus occasioned the libelants seek 
to recover damages, and the question is, which vessel, if either, was 
in fault? 

1. Was the steamer chargeable with négligence ? It is insisted on 
the part of the claimants that, so far as she was concerned, this was 
an inévitable accident. In the case of a steame^ having opportunity 
to know that a sailing vessel is approaching, the rule is that th# 
steamer is bound to keep out of the way. Whatever is necessary for 
this, it is her duty to do. "Tke Fannie, 11 Wall. 240. Wben a 
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steamer approaches a sailing vessel, the steamer is required to exer- 
cise the necessary précaution to avoid a collision, and if tliis be not 
done, prima facie tlie steamer is chargeable with fault. The Oregon, 
18 How. 570. In the case of The Carroll, 8 Wall. 304, it was said : 
"As the steamer did not keep out of the way, and as the collision 
did occur, the steamer is prima facie liable, and can only relieve her- 
self by showing that the accident was inévitable, or was caused by 
the culpable négligence of the schooner." Many other cases to tue 
same effect might be cited. 

The Oregon, with her tow, was on a voyage from Milwaukee to 
Escanaba, and was heading about N. N. E. I do not think she changed 
her course after her whistle was first heard on the Mott, as was sup- 
posed by the master of the Mott. The testimony on the part of the 
claimants is positive that she did not. The course of the wind may 
hâve been such as to carry the sound of the whistle more to the 
westward than northward, and thus to mislead those on the Mott. 
Her lights were in place, and burning, as were those on the vessels 
in tow. Her fog-whistle appears to hâve been diligently sounded at 
fréquent intervais. There was no omission of duty in thèse respects. 
The fog-horn of the Mott was not heard until the vessels were in 
sight of each other, and close together. This would naturally sug- 
gest a négligent lookout, and it appears that the person serving in 
that capacity was a young man less than 19 years old. But the mas- 
ter and mate were also on watch, and the testimony is direct and 
positive that attention was given to fog signais, and that none were 
heard. As the wind was from the south, its tendency would be to 
carry the sound of the Mott's horn away from the Oregon, and make 
it more difiBcult to hear on the steamer. Then, the master says the 
machinery of the boat made a good deal of noise, and thus it is 
easy to see that the situation was not favorable for hearing sounds 
from an approaching vessel. 

Without imputing fault to those on board the Oregon on either of 
the grounds already mentioned, I am still of opinion that the fact of 
the collision cannot be reconciled with the exercise of due care on 
the part of the steamer. Notwithstanding the testimony which tends 
to show that her speed was checked after the fog came on, I cannot 
resist the belief that she was going at greater speed than was con- 
sistent with safety, and that this was the prime cause of the colliding 
vessels being brought into dangerous proximity. The master says 
the fog was so dense that he could not see the tow behind him. As 
the steamer had a tow of two schooners, there was imposed upon her 
the necessity and duty of greatly increased vigilance and care since 
there was liability to collision with the vessels in tow as well as with 
the steamer itself. In the case of The Favorite, 10 Biss. 536, S. C. 
9 Fed. Hep. 709, it was held by Judge Blodgett that the fact that a 
steamer bas barges in tow does not alter the rule requiring her to keep 
out of the way of an approaching sailing vessel, and that in such a case 
v.27F.no.ll— 48 
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the steamer should take extra and timely précautions to avoid a collis- 
ion. In effect, the same ruling was made in The Civilta, 103 U. S. 699. 
The chief engineer of the Oregon says she was running between three 
and four miles an hourj but he was not on duty, and merely looked 
eut of his room, where he had retired for the night, and made a 
hasty observation, The second engineer places the speed of the boat 
at three or three and a half or four miles an hour. The mate of the 
Locke says her speed was probably five miles an hour. The master 
of the Cyclone thinks it was three or four miles, and the master and 
lookout of the Oregon say it was four miles an hour. The master, 
mate, and lookout of the Mott testify, from their observations of the 
steamer as she passed, that she was going from seven to nine miles 
an hour. Thus the estimâtes of speed per hour vary from three to 
nine miles. The schooners in tow were sailing light. Àt the time 
of the collision the steamer was under sail as well as steam-power, 
carrying fore and main sail. The Locke was carrying foresail, main- 
sail, stay-sail, and two jibs. Whether the Cyclone was under sail 
does not appear. The wind was free for the steamer and her tow. 
The master of the Oregon says her sails were not drawing, but why 
were they up, if not to add to the propulsion of the boat ? Thèse are 
facts which tend to show that the speed of the Oregon and her tow 
was greater than is stated by the respondent's witnesses. If, instead 
of driving through a fog as dense as then prevailed, the steamer had 
stopped, even for a few moments, the noise of the machinery having 
ceased, the fog-horn of the Mott would probably hâve been heard. 
The master knew he was in a locality where there was liability to 
meet passing vessels. 

The violence of the blows reoeived by the Me ti fumishes further 
évidence oE the speed of the steamer and her tow. The Cylone oar- 
ried away her jib-boom, and, as I infer from the évidence, quiokly 
passed on out of sight in the fog. The blow of the Locke, according 
to the testimony, carried away bowsprit, knight-heads, rails, stan- 
chions, bulwarks, plank-sheer, four streaks of plank below the plank- 
sheer, the an'chor stock, fore and main rigging, chain-plates and lan- 
yards, and fore, main, and mizzentopmast rigging, raking the vessel 
fore and aft. 

Added to ail this is the fact that the collision with the two vessels 
in tow occurred in rapid succession. The mate of the Locke says he 
heard a noise up ahead, which was wheu the Cyclone struck the Mott, 
and then, to use his own language, "in a second or two the Mott was 
right under our lee bow." He says, further, that the collision be- 
tween the Mott and the Locke was within a minute, or a minute and 
a half, after he heard the noise on the Cyclone. The length of the 
tow line between the Oregon and the Cyclone was 300 feet. The 
proofs do not show the length of the line between the Cyclone and the 
Locke ; but the blows of the two vessels in tow were evidently in very 
quick succession, and it is fair to assume that the length of the line 
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between the Cyclone and Locke was equal to that between the Cyclone 
and tbe Oregon. Thus, the facts and circumstances attending the 
collision point to the conclusion that such caution was not used in 
the matter of speed as the situation required. In so dense a fog, 
especially as the steamer had vessels in tow stretehing out 500 or 
600 feet behind her, I think it would hardly be unreasonable to say 
that it was her duty to stop long enough to listen for sounds from 
vessels that might possibly be approaching. At any rate, she could 
only properly run at such speed as would enable her to stop as soon 
as the close proximity of a vessel was known. 

In the case of The Pennsylvanin, 19 Wall. 125, the suprême court 
said that what is moderato speed "may not be precisely definable. 
It must dépend upon the circumstances of each case. That may be 
moderato and reasonable in some circumstances which would be quite 
immoderate in others. But the purpose of the requirement being to 
guard against danger of collisions, very plainly the speed should be 
reduced as the risk of vessels is increased. In the case of The Eu- 
ropa, Jenkins, Rule of the Road at Sea, 52, it was said by the privy 
council : ' This may be safely laid down as a rule on ail occasions, 
fog or clear, light or dark, that no steamer has a right to navigate at 
such a rate that it is impossible for her to prevent damage, taking ail 
précautions at the moment she sees danger to be possible; and if she 
cannot do that without going less than five knots an hour, then she 
is bound to go at less than five knots an hour. * * *'" "And," 
says the court further, "even if it were true that such a rate [speak- 
ing of seven miles an hour] was necessary for safe steerage, it would 
not justify driving the steamer through so dense a fog, along a route 
80 much frequented, and when the probability of encountering other 
vessels was so great. It would rather hâve been her duty to lay to." 

In the case of The Western Metropolis, 7 Blatchf. 214, Woodruff, 
J., held that if the night was either so dark or so foggy that, by 
slowing, stopping, and backing as soon as the schooner was observed, 
the collision could not be avoided, then the steamer was moving at 
too great speed. 

ïhe case of The Eleanora, 17 Blatchf. 88, is directly in point upon 
this question. There, as appears by the opinion of Judge Blatch- 
FORD, then judge of the district court, (pages 91, 92,) the steamer, 
when the fog, which was very dense, came on, reduced her speed to 
five and a half miles an hour. The master, first mate, two seamen, 
and a lookout were listening attentively for sounds of fog-horns, and 
looking attentively for lights. Neither the steamer nor the vessel 
collided with became conscious of the présence of the other until 
just before the collision. Judge Blatchford said: 

"If the steamer had been going at less speed, or had gone ahead a short 
distance, and then stopped still and listened, and thus made her speed, or her 
passage from point to point througli the intervening space, and not merely 
her runulng rate wbile in forward motion, that ' moderate speed' which tbe 
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statute requires, ît is quîte apparent that, blowing her whistle continually, 
at proper intervais, the blaat would hâve been heard by the schooner, and an- 
swered by the fog-horn over the starboard side of the schooner, in sufflcient 
season for the steamer to bave stopped and backed, and be brought to a 
staud-still, before reaching the schooner. Therefore the steamer was in fault 
as to her speed." 

This view was approved on appeal by Mr. Chief Justice Waite, who 
said: 

"A simple slaekening of speed by a steamer in a fog Is net always enough. 
She must run at a moderate speed, and is never justified in coming in col- 
lision with another vessel, if it be possible to avoid it. This implies such a 
speed only as is consistent with the utmost caution. Having complète control 
of herself , and being capable of so much damage if a collision does take place, 
thelaw has imposed on her the obligation of sodirecting herownmovements, 
in the midst of the uncertainties of a fog at sea, as to be at ail times under 
easy command. If she fails in this, she must suiïer the conséquences. Her 
rate of speed must be graduated according to the circumstances. The more 
dense the fog, the greater the necessity for modération. The object is to 
keep her, if possible, under such control that she can be stopped after another 
vessel, with which she is in danger of collision, may be seen, or otherwise 
discovered." 

This case in many of its material faets is remarlkably similar to 
that at bar with respect to both the speed of the steamer and the duty 
of the schooner to display a torch light, and may well be considered 
authoritative upon the questions decided. 

2. Was the Mott in fault ? The testirnony shows, in the first place, 
that she was sufficiently manned, and that the measures which were 
taken by the master for her safe navigation were such as good sea- 
manship prompted. When he came on deck at 11: 30, which was 
at least 45 minutes before the collision, he took a position on the 
roof of the cabin, and, after the necessary observations, and before 
the Oregon's whistle was heard, he directed the watch below to be 
called to shorten sail. The mizzen-sail was reefed, and the light 
sails were clewed up. Ail hands were on deck, and were engaged in 
this work, except the mate, wheelsman and lookout, who were at tbeir 
respective posts of duty. The master says he ordered this to be done 
so that fog-whistles might be more plainly heard and sounds located. 
He further testifies that he took the bearings of every whistle of the 
Oregon, and that when he heard the first whistle it bore south of the 
Mott. The next appeared to bear a little west of south, and another 
S. W. by W. from the Mott, two or two and one-half points abaft of 
her beam. In this he is corroborated by others of the crew, who 
heard the whistle, and noticed its bearings, but probably not with the 
care of the master. He says he concluded the steamer was going 
wost, and astern of his vessel, and that therefore it was safe for the 
Mott to keep her course. Although the courses and distances of 
Sound in such circumstances are apt to be misleading, from the best 
évidence the master had of the location of the steamer, and with the 
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care he exercise^, I tliink he was justified in continuing on his course. 
Erroneously locating a vessel by the sound of her whistle in a fog ia 
not necessarily a fault. The Lepanto, 21 Fed. Eep. 656. 

Lights could not be seen. The master had to be guided by sound. 
His vessel was on the starboard tack, and the circumstances might 
well le»d him to the conclusion that a change of course would in- 
crease the bazard. The Mott was going at a moderate rate of speed, 
and as soon as the master knew of the immédiate proximity of the 
steamer, and perceived that a collision was imminent, he put the 
wheel of his vessel down, and luffed her up into the wind. Upon 
the liability to mistake, and the possible causes of mistake, in locat- 
ing a vessel by the sound of her fog signais, see the very interest- 
ing opinion of Judge Brown, of the Southern district of New York, 
in the -case of The Lepanto, supra. 

Upon a careful examination of the évidence, I am convinced that 
tbere was no neglect on the part of the lookout of the Mott in the 
use of the fog-horn. Before the master came on deck, and from the 
time the fog came on, the horn was sufficiently sounded. The look- 
out stood forward on the starboard side. It is true that the mate 
and lookout, before the watch below were called, took in the jib top- 
sail and fore gaff topsail, but tbis was at about 11 ; 30 o'clock, and 
before the whistle of the Oregon was heard ; and, according to the 
testimony, the lookout was thus engaged only two or three minutes, 
and the work did not call him but a few feet away from the place 
on deck which he occupied as lookout. When the whistle of the 
Oregon was first heard the master says he directed the lookout to 
blow long and distinct blasts, and that this was done. The second 
mate and the lookout went out on the jib-boom, and furled the jib 
topsail while others of the crew were doing other work on deck, but 
during this time the mate had the horn, and continued the blasts at 
short and regular intervais. This was about 12 o'clock, and a careful 
review of the évidence satisfies me that there was no want of diligence 
in the use of the horn from the time the fog came on, soon after 10 
o'clock, down to the time of the collision. 

The Mott did not show a torch light, and, under the décisions, this, 
I think, was a fault which throws upon her a share of the responsi- 
bility for the collision. Section 4334 of the Eevised Statutes provides 
that every sail-vessel "shall, on the approach of any steam-vessel 
during the night-time, show a lighted torch upon that point or quar- 
ter to which such steam-vessel shall be approaching." It is only 
where it clearly appears that the exhibition of a torcb-light could not 
hâve served any useful purpose, or given any additional information 
as to the position or course of a sailing vessel, that the omission to 
comply with this section can be held to be immaterial. The Margaret, 
3 Fed. Eep. 870; The Léopard, 2 Low. 2él ; Kennedy v. The Sarma- 
tian, 2 Fed. Eep. 911. If it is doubtful whether the exhibition of a 
torch-light would or would not bave conveyed information to the 



758 FEDERAL EEPOKTEB. 

steamer for avoiding a collision, then the doubt must be resolved 
against thevessel which failed to comply with the statutory require- 
ment. I cannot find as a fact in this casethat a torch shown by the 
Mott wonld not bave been seen by those on board the Oregon; and 
for this reason, if for no other, I must find the Mott guilty of contrib- 
utory fault. The Crawford, 6 Fed. Eep. 911; The Exceùior, "12 Fed. 
Eep. 203. 

The wituesses differ as tothe distance a light could be seen on the 
occasion in question. ïhe second mate of the Mott says the lights 
of the steamer could not be seen plainly 200 feet away. The look- 
out says a torch-light could not hâve been seen through the fog more 
than the distance of a vessel's length. The master places the dis- 
tance at 100 feet. The master of the Oregon thinks it might hâve 
loomed up 500 feet off. The master of the Mott knew, from the re- 
peated whistles, that there was a steamer in the neighborhood. He 
could not locate.her, but he had occasion to knowthat it was possible 
she might be near by, although the Bound of her signais indicated that 
she was going ofif to westward. It was an occasion for the greateat 
précaution. 

In the case of The Eleanora, supra, the schooner had her colored 
lights set and burniug, but Judge Blatchford found as a fact that 
they were not seen at any time from the steamer, nor could they, or 
the lights of the steamer, hâve been seen, in such a fog as prevailed, 
at any useful distance. The master of the schooner came on deck 
very shortly before the collision. The persons on deck werelistening 
and looking. They had a fog-horn, and it was being blown at proper 
intervais. In the opinion of the court, Mr. Chief Justice Waitb said 
that the schooner "was sailing in what she knew, or ought to hâve 
known, was a common thoroughfare of approaching steam-vessels at 
the time. Their fog signais were heard from various directions, and 
she was heading on a course crossing their regular tracks. The statu- 
tory rule is imperative. • * * No sailing vessel bas a right to 
disregard this régulation because she thinks it unimportant. If she 
knovYs of the approach of a steam-vessel, she must exhibit the light, 
or take the risks of loss occasioned by its absence. * * » if gx- 
hibited, possibly the torch might not hâve been seen far enough away 
to bave done any good, but such a possibility furnishes no excuse to 
the vessel for its absence. Nothing short of an absolute certainty 
that it could do no good, to be established by proof on the trial. ~will 
justify an omission to obey the rule. In a fog, ail vessels must do 
ail that is required of them by law or usage. While more is de- 
manded of a steamer than a sailing vessel, it is as important that the 
sailing vessel should obey ail the rules prescribed for her as that the 
steamer should not neglect those which are to govern her. Actual 
safety is dépendent upon a strict performance by each of ail their re- 
spective duties. ♦ * * It was not proper to assume that the torch- 
light would hâve done no good. It was her duty to exhibit such a 
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signal, and, under the circutnstances of the case, I cannot but cou- 
sider it a fault that she omitted to do so." 

Applying to the case in hand the rule thu3 laid down, the conclu- 
aion must be that the Mott cannot be exonerated from fault in the 
respect named. 

As the Oregon and the Mott are both found to bave been in fault, 
let there be a décree dividing the damages. 



The Alpha.* 

The Oneida. 

The Manitowoo. 

TiSDALE V. The Alpha and othera. 

(Diétriet Court, If. B. New York. Juno 2, ISSe.) 

Collision— Vbssbls in Tow— Manbuveb in Extremis— STKBNaTH of Hawseb 
— Unneijbssary and Extkaordinart Strain. 

The canal-boat B., owned by tlie libelanta, collided with the barge M. 
Each vessel was in charge of its own tug, and both were without other mo- 
tive power. When about one-fourth of a mile apart, and in mid-channel, sig- 
nais were exchanged. When a few hundred feet to the westward of libol- 
ants' ship, the M. 's hawser parted, and she was forced obliquely across the 
river, and collided with the G. The libelant's tug maneuvered in accordance 
with the course indicated by signal nntil after the parting of the hawser, and, 
when confronted with the sudden péril incident thereto, the master of libel- 
ant's tug used bis best judgment in maneuvering. The collision was caused 
by subjecting the M.'s hawser to an unusual and extraordinary strain, in con- 
séquence of which it parted. Ileld, that the master of libelant's tug was jus- 
tifled in presuming that the M.'s tug would talie the course indicated by sig- 
nal, and was under no obligation to stop or to maneuver as if anticipating an 
accident, and that, when confronted with a sudden péril, the only obligation 
imposed by law was the use of bis best judgment. HelÂ. furilier, that if the 
hawser was strong eiiough to stand any ordinary strain, and if it was, with- 
out cause, subjectcd to an extraordinary strain, the M.'s tug was chargeable 
with négligence. 

In Admiralty. 

Benjamin II. Williams, for libelant. 
Josiah Cook, for the Alpha. 
George Clinton, for the Oneida. 
Willis 0. Ckapin, for the Manitowoo. 

CoxB, J. This is a collision case. On the thirteenth of May, 
1885, the loaded canal-boat George Barnard, owned by the libelant, 
was proceeding down the Buffalo river in tow of the steam-tug Oneida, 
destined for the Erie canal via the Commercial slip. At the same 
time the tug Alpha was steaming up the river, having in tow the 

'Reported by Théodore M. Etting, Bsq., of the Philadelphia bar. 



7C0 



FEDERAL REPORTEE. 



Manitowoc, a large barge, 225 feet long, and 25 feet and 9 iuches 
beam. Both the canal-boat and the barge were without motive power, 
and each was wholly under the control of its respective tiig. V/hen 
the tugs were about a quarter of a mile apart, and nearly in the een- 
ter of the river, the Alpha gave one blast upon her whistle, and was 
answered by a correaponding blast from the Oneida. This signal 
meant that the Alpha would go to the right, and that the Oneida 
mu-st do the saœe. The latter's response indicated that she under- 
stood the Alpha's signal, and would do as requested, viz., keep to 
the right. When a few hiîndred feet west of Commercial slip the 
Alpha permitted the Manitowoc to run ahead of her, the line between 
them parted.and the barge, being thus adrift and uncontroUable, pro- 
ceeded obliquely across the river, and struck the canal-boat on her 
port quarter, just abaft of the cabin, causing the injuries complained 
of. The river at the point of collision is about 290 feet wide. At 
the north-west corner of the Commercial slip three canal-boats were 
lying abreast, extending about 64 feet into the channel. The follow- 
ing diagram mav serve to illustrate the situation : 
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The collision was not inserutable. Some one was at fault. Who 
was it? No négligence is imputed to the Barnard. She did ail that 
was possible to avert the accident. This was practically conceded 
on the argument. Regardingthe Oneida, also, the proof discloses no 
well-founded accusation. It is said that the accident might hâve been 
avoided if she had stopped, or passed on down the river between the 
canal-boats and the Manitowoc, or turned to the left, and passed the 
barge on her starboard side. The difficulty with this reasoning is 
that it assumes that the Oneida knew, or had reason to suspect, that 
the barge's line would part, and leave her helpless and unmanageable 
opposite the entrance to the slip. The Oneida presumed, and was 
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justified in presnming, that the Alpha wouW take the course iudicated 
by her signal, and go to the right. Had she done so there would 
hâve been no danger. The Oneida was on her own side of the river. 
She was proceeding in a proper manner and at an ordinary rate of 
speed. It would be a new and startling proposition in maritime law 
for the court to assert that it is the duty of vessels meeting in a wide 
water-way to stop when a quarter of a mile apart. If such a rule 
were enforced the vessels of our inland commerce would soon be "rot- 
ting at the walls." After the Une parted, the danger was imminent. 
There was no opportunity for nice and accurate ealculations. If, con- 
fronted with this sudden péril, the master of the tug used bis best 
judgment, it was ail the law required of him. But the course he did 
take was, in the circumstances, the wisest for him to pursue. The 
Barnard almost escaped as it was. Had the Oneida attempted any 
of the maneuvers now suggested, the probability is that the disaster 
would bave been more serions. 

Coming now to the Alpha and the Manitowoc, it should be remem- 
bered that the latter was a large, heavily laden barge, depending solely 
upon the tug for locomotion. She was helpless the moment she was 
cast loose. It can be confidently affirmed, then, that the accident 
happened because the line parted. Through whose négligence did 
the hawser break ? When this question is answered, the party re- 
sponsible for the collision will be revealed. 

The hawser furnished by the barge was an ordinary six-inch har- 
bor line. It was nearly new, having been used but once before. A 
section of it was produced upon the hearing, and, although examined 
by hostile witnesses, no fault in it bas been pointed out. Being 
strong enough to with stand any ordinary strain, it must bave parted 
because subjected to an extraordinary strain. The master of the 
Alpha frankîy admits that the hawser broke because he pulled too 
bard upon it. When within a few hundred feet of the slip, the tug, 
in her efforts to bring the barge safely around the curve, put her 
helm hard a-port, thus heading for the south side of the river. In 
this position the barge passed the tug, and, in seaman's parlance, 
"tripped ber up." They were proceeding against the current at the 
rate of about four miles an hour, their courses forming an angle 
of about 45 deg. A tremendous leverage was thus brought upon 
the hawser, which roUed the tug up almost upon her beam's end. 
No ordinary line could resist Buch a strain. It broke about a minute 
after the helm was put hard a-port. There can be no doubt that 
it was bad seamanship for the Alpha, with so short a line, and so 
heavy and unwieldy a tow, to permit herself to get into such a di- 
lemma. This was négligence, and to it the collision is alone attrib- 
utable. It follows that the libelant is entitled to a decree against the 
Alpha, with costs, and a référence to compute the amount due. As 
to the Oneida and the Manitowoc the libel is dismissed, without costs, 
but the Oneida is entitled to recover her disbursements of the libelant. 
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The El Doeado.* 
Cahill V. The El Doeado. 

(District Court, 8. D. New York. May 37, 1886.) 

CoiiiiisiON — Canal-Boat akd Stbambb's Pbopbllbk — Suction — Evidencib— 
Pbopeller AT Rest — Ltability. 

While tbe libelant's canal-boat H. was being warped by her captain into a 
Blip on the North river, her bow came in contact with tbe propeller of the 
Bteam-sliip El Dorado, which was lyingat the çier. i'or the resulting damage 
the El Dorado was libeled. Held, on the évidence, that the steamer' s pro- 
peller was not in motion at the time of collision, and the steam-ship couse- 
quently was not liable. 

In Admiralty. 

E. D. McCarthy, for libelant. 

Charles H. Tweed and K. D. Benedict, for claimants. 

Bbown, J, On the twenty-sixth of September, 1885, just prior to 
the departure of the steam-ahip El Dorado from the slip between piers 
36 and 37, North river, the libelant's canal-boat Humphreys was in- 
jured by her bow's coming in contact with the blade of the steamer'» 
propeller. The canal-boat had been brought into the slip a short 
time before by a tug, and cast off near the aide of the steamer. The 
slip was nearly fuU of boats. The captain of the canal-boat, after 
she was cast off, pulled up along-side the steamer to another canal- 
boat further up the slip, and outside of a barge that was next to the 
wharf, While puUing on this Une, the bow of his boat came in con- 
tact with the propeller. The libelant's witnesses testify that the 
propeller was in motion ; that they saw the commotion of the water 
made by it; and the libelant's theory is that it was the suction 
Caused by the propeller's motion that drew the bow of the canal- 
boat against the propeller blade. The testimony on the part of the 
steamer leaves little doubl; that this took place somewhere from 4 : 15 
to 4 : 30 p. M. Her testimony is also to the effect that the steamer's 
machinery and her propeller were worked, as usual, from an hour 
to an hour and a balf, up to 2:30 o'clock; that at that time the 
engine was stopped, the machinery made fast and not moved, nor the 
propeller blade turned from that time until after the accident, and 
after the canal-boat had sunk; nor until the steamer had been warped 
ont some 50 feet clear of the canal-boat. The accident is attributed 
to the forward motion of the boat as she was pulled along, combined 
with the set of the tide in the slip southward beneath the wharf. 

I am satisfied that injuries like the présent might be produced by 
either of the causes mentioned. According to the almanac, it was 
high water on that day at 9 : 35 a. m. It would be low water at about 

■Reported by Edward G. Benedict, Bsq., of the New York bar. 
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3 : 45. In tliis case, however, it was proved that for upwards of an 
hour after the water is rising on the flood-tide there is a downward 
surface current along the docks, and a similar current within the 
slips, which bas more or less free play through the pile-work upon 
which this wharf was built. iSimilar évidence has been given before 
me in other cases, and there is no doubt of its correctness. 

The boat was loaded with 275 tons of coal. The canal-boat being 
of much less draught than the steamer, the effect of such a southward 
current in the slip, along the after-part of the steamer, would be to 
draw along the steamer's side until it rèaohed the stem, and there 
sweep round her stem to pass under the wharf. The position of the 
canal-boat's steru, angling out into the slip at the time her bow struck 
the propeller blade, agrées with this theory. 

The évidence further establishes, to my entire satisfaction, that the 
marks of the biow seen upon the canal-boat could not hâve been 
made by the propeller blade when in motion. There was no eut an- 
swering to any possible motion of any part of the propeller blade, 
such as existed in the case of The City of Puebla, Mar. Eeg. April 
14, 1886. The print of thèse marks, taken directly from the boat, 
and used as an exhibit, together with the place of the blow on the 
side of the boat only, prove it to be impossible that the blow could 
hâve been received in any other way than from the side edge of one 
of the propeller blades while at rest. The libelaut's case is therefore 
reduced to one of two alternatives : Bither that the boat was drawn 
to the propeller blade through the propeller's previous motion, and 
that the propeller's motion was stopped within an interval of a quarter 
of a révolution, just as the bow was going in between the two adjoin- 
ing blades ; or else that, while the propeller was still in motion, the 
bow went in between the two propeller blades, and stopped the pro- 
peller's motion without receiving any deeper in jury than the blow 
shows. 

Considering the force of the propeller blade, and its sharp edge, 
and that there was planking of only two and one-half inches thick- 
ness to resist it, and that the boat was loaded with 275 tons of coal, 
with the momentum of that weight, the second alternative does not 
seem to me crédible. The force of the propeller wheel worked by 
the engine of so large a steamer would not in any probability bave 
been overcome by such an obstacle without showing any more per- 
pendicular breadth in the mark of the injury, nor without breaking 
through the boat's ceiling. 

The first alternative is also so improbable that it could not be ad- 
mitted except upon a clear and strong prépondérance of proof. There 
is certainly no such prépondérance in this case. The évidence that 
the steamer's engine was not moved at ail from 2 : 30 until after she 
was warped out is substantiated by a number of witnesses, and by 
ail the proof that it was possible for the steamer to give. This tes- 
timony is entitled to at least equal crédit with the libelant's testi- 
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mony. There is no improbability in the steamer's narrative; and 
the testimony of lier witnesses is not weakened by such a number of 
minor doubts or inconsistencies as attach to the testimony of the 
witnesses for the libelant. As tlie propeller was in motion both be- 
fore and after the collision, the reeollection of the witnesses as to the 
Unie of seeing the water in commotion might be easily mistaken, Not 
considering, and possibly not knowing, of the set of the current be- 
neath the wharf, it was natural to ascribe the swinging of the bows 
aroimd the stern to the supposed suction of the propeller; and the 
eddies which would naturally form from such a current around the 
stern and the rudder of a deep vessel might also be mistaken, in the 
absence of spécial attention, for a disturbance of the water supposed 
to be made by the propeller. 

On the whole, there is clearly no such prépondérance of proof on 
the part of the libelant as establishes fault in the claimant's vessel, 
and I am constrained, therefore, to dismiss the libel. 



The Samuel E. Spring.' 
(Biitriet Court, D. Massachusetts. June 8, 1886.) 

1. Seambn— Wages— Advancb Wages— Act Twbhty-Sixth June, 1884, (23 St. 
53) — DrîiGLBT Act Construed— Province of Coubt in Construction of 
Statutbs. 

The crew of the bark S., on shipment, signed articles made out in the usual 
way, and containing, inter alia, the rate of wages, but without any provision 
for the payment of any portion of the same in advance. Contemporaneously 
therewith they made a paroi agreement with the shipping master, both as to 
the rate of wages and the payment of an advance. The différence betweeu 
the rate of wages named in the shipping articles and that verbally agreed 
upon was the précise amount of the advance wages. Both agreements were 
made with the consent of the owuers of the vessel, and were f uUy understood 
by the crew, and the amounts agreed to be advanced were paid to them upou 
shipment. At the termination of the voyage the crew were tendered pay- 
ment of their wages as due by the shipping articles without any déduction on 
account of payments made in advance. Ail of the crew, with the exception 
of the second mate, accepted this offer, and signed a release of ail claims 
againat vessel, master, and owners. They, together with the second mate, 
shortly afterwards filed a libel for the reoovery of the amount of wages stip- 
ulated for by the verbal agreement, without any déduction for the amounts 
paid to them in advance. Htld, that the act of twenty-sixth June, 1884, (23 
St. 53,) déclares in express terms that the payment of advance wages shall, 
in no case, absolve the owner, master, or vessel from full payment of wages, 
or be a défense to a suit for their recovery after they are earned; that it 
would be an absurd, as well as a palpable disregard of législative intent, to 
hold that the law can be evaded by merely having seamen sign fictitious ship- 
ping articles, which do not express the rate of wages actually agreed upon 
and intended to be paid. The second mate is entitled to recover the full 
amount of his wages as verbally agreed upon, without any déduction for the 
advance paid to him at the time of shipment. As to the rest of the crew, the 

'Eeported by Théodore M. Btting, Esq., of the Philadelphia bar. 
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libel must be dismissed, there being nothing in the nature of tlie daim to 
render it incapable of being released, and it appearing évident tbat the par- 
ties when they sigued the release intended to be bound by it. 
3. Statutes— Construction— DouBTFUL Words. 

The rule undoubtedly is that statutes are to receive a reasonuble construc- 
tion, and doubtful words and phrases are to be so construed, if possible, as 
not to produce mischievous résulta. But when the words used are plain and 
unambiguous, there isno room for construction, — nothing is left for the court 
but to give them their full effect. 

In Admiralty. 

T. J. Morrison, for libelants. 

J. M. Browne, for claimants. 

Nelson, J. The questions in this case arise under section 10 of 
tbè act of June 26, 1884, (23 St. 53,) known as the "Dingley Act," 
■which enacts "that it shall be, and is hereby, made unlawful in any 
case to pay any seaman wages before leaving the port at which such 
seaman may be engagea, in advance of the time when he bas aotually 
earned the same, or to pay such advance wages to any other person. 
* * * The payment of such advance wages * * * shall in 
no case, except as hereinafter provided, absolve the vessel, or the 
master or owner thereof, from full payment of wages after the same 
shall bave been actually earned, and shall be no défense to a libel, 
suit, or action for the recovery of such wages." The section contains 
other provisions allowing allotments of wages to the wife, mother, or 
other relative of a seaman ; excepting whaling voyages from its opéra- 
tion, but includingforeign vessels; and making the payingof advance 
wages, or the falsely claiming relationship to a seaman in order to ob- 
tain allotted wages, a misdemeanor punishable by fine and imprison- 
ment. 

The case is a libel by the second mate, two able seamen, and two 
ordinary seamen of the bark Samuel E. Spring, for wages earned on 
a two-months voyage from New York to Havana and Matanzas, and 
thence to Boston. The libelants were shipped at New York through 
a shipping master employed by the owners of the bark, in March, 
1886, and signed shipping articles, which were produced at the hear- 
ing, by which it appeared that the second mate was to receive for the 
voyage as wages $12 per month, the two able seamen $10 per month 
each, and the two ordinary seamen $8 per month each. The libel- 
ants gave évidence that at the time of their shipment a verbal agree- 
ment, differing from that expressed in the shipping articles, was made 
by them with the shipping agent, by which the monthly rate of wages 
of the second mate was to be $25, of the able seamen $20, and of 
the ordinary seamen $16, and each man was to receive one month's 
pay in advance; and that one month's wages was paid to each man 
before sailing. On the discharge of the crew in Boston the four sea- 
men were paid their wages as due by the shipping articles, without dé- 
duction on aeount of the payments made in New York, and signed re- 
ceipts discharging the vessel, owners, and master from ail claims on ao- 
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count of the voyage. The second mate was offered his wages computed 
in the same way, but he refused to aecept them and demanded the 
amount due by the verbal contraét, without deducting the sum paid 
him in New York. As the amounts paid to the seamen, and offered 
to the mate, with the payments in New York added, are exactly the 
same as the wages would corne to if computed according to the verbal 
contraot, the suit, in effect, is to recover over again the wages paid 
in New York. 

That the method resorted to in shipping the libelants was for the 
purpose of avoiding the stringent provisions of the act of 1884, pro- 
hibiting the payment of advance wages to seamen, is apparent from 
the évidence, and is not seriously denied. The men were to receive, 
partly in advance and partly at the end of the voyage, the wages ver- 
bally agreed upon, and shipping articles were signedmaking no pro- 
vision for advances, but showing a rate of wages which, with the 
sums advanced, gave the men what they were entitled to hâve by the 
oral agreement. There can be no doubt that this waa done with the 
authority of the owners, and that the arrangement was perfeotly 
understood and assented to by the men. 

The owners complain that if a literal oompliance with the act is to 
be exacted, it will be practically impossible to ship crews in our ports; 
and they ask the court, both in the interest of ship-owners and sea- 
men, to give the act some sortof a construction that will permit ex- 
pédients of this kind to stand, and thus prevent the disastrous con- 
séquences which would otherwise foUow. They especially ask for a 
ruling that in suits of this nature the shipping articles shall be held 
to be conclusive as between the parties as to the stipulated wages, 
and cannot be varied by paroi évidence. 

The rule undoubtedly is that statutes are to receive a reasonable 
construction, and doubtful words and phrases are to be construed, if 
possible, 80 as not to produce mischievous results. But when the 
words used are plain and unambiguous, there is no room for con- 
struction, and nothing is left for the court but to give to them their 
full effect. The act prohibits, in direct and positive terms, the pay- 
ment of advance wages to seamen before leaving port, and déclares 
that such payment shall in no case absolve the owner, master, or 
vessel from full payment of wages, or be a défense to a suit for their 
recovery, after they are earned. It applies, in terms, to ail voyages 
except whaling voyages. Its prohibition must clearly extend to in- 
direct as well as direct payments. The illegality of the payment was 
whoUy on the side of the owner. It would be absurd, as well as a 
palpable disregard of the législative intent, to hold that the law can 
be evaded by merely having the seamen sign fictitious shipping articles, 
which do not express the rate of wages actuaily agreed upon and in- 
tended to be paid for the voyage. I am therefore obliged to hold that 
the second mate can recover his wages according to the verbal con- 
tract, without deducting the payment in New York. 
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But not 80 as to tbe other libelants. I see no reason why the^ 
ehould not be bound by tbeir release. The arrangement by which 
they received advance wages was entered into solely for their benefit. 
No fraud or imposition bas been practiced upon them. They under- 
stood what they were about when they were shipped and -when they 
were discharged. They intended by their release to diseharge the 
debt which they are now suing for. They bave received ail they bar- 
gained for, and there is nothing in the nature of the claim that makes 
it incapable of being released. 

A decree is to be entered in favor of John O'Neil, the second mate, 
for $48.22, and costs. As to ail the other libelants the libel is to be 
dismissed. Ordered aecordingly. 



The Industbt. 

Hammann V. The Indubtrt, etc. 

{District Court, S. D. New York. May 4, 1886.) 

Collibion—Whabves— Projecting Booms— East River— Toc Nkab Approach. 
Where a sloop, unloading, lay along a bulk-head at the mouth of Bushwick 
Creek, East river, with her bowsprit projecting partly acroas the mouth of 
the creek, and her boom swung eut into the river, and a tug, in going into the 
creek when it was nearly dark, ran into the boom, held, upon a dispute of the 
îacts, that it was bo nearly dark as to make it négligence in the sloop to hâve 
her boom projecting in that manner, without any light or other means of 
warning; and also a lack of proper care in the tug to go so near to the sloop 
at night; and both were held in fault, and the damages divided. 

In Admiralty. 

Hyland é Zabriskie, for libelant. 

Knox é Woodward, for claimants. 

Beown, J. On the first of December, 1884, the libelant's sloop 
Citizen lay along the bulk-head at the foot of Quay street, Green 
Point, on the northerly side of Bushwick creek, discharging a cargo 
of stone. Her bowsprit projected partly across the mouth of the creek, 
and her boom was swung out over her starboard side, and made fast 
by a guy. The steam-tug Industry, about dusk, came up from Pier 
8, East river, with the flood-tide, to lay up for the night iu Bushwick 
creek. In rounding to, so as to corne down against the flood-tide, and 
to make the pier on the south side of the creek, in order to back into 
the creek, she ran into the Citizen's boom, and broke it, and inflicted 
some other damage. 

The principal controversy upon the trial has been in regard to the 
time of day when the accident occurred. The witnesses on the part 
of tbe tug insist that it was already quite dark; and that, as there 
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was no liglit either upon the sloop or upon the boom, the boom 
coiild not be distinguished in time to avoid it. The libelant's wit- 
nesses insist that it was not yet dark; that the boom was sufSciently 
visible; and that the workmen were still emploj'ed in discharging 
fltone from the sloop. There is no means of flxing the time of the 
occurrence with certainty. The fact that there was one sling of 
stone remaining to be reraoved seems to be substantiated; but, as 
the stevedore was working by the hour, it is not certain that he might 
not be willing to continue until it was nearly dark. The évidence 
leaves no doubt that the tug's lights were lighted; and that the as- 
sistant foreman went to her aid at the dock, because the workmen 
who would otherwise hâve tended her had already gone home. With- 
out determining tliis point precisely, I think both vessels must be 
held in faiilt. The boom of the sloop, according to the évidence, 
must hâve extended some 15 or 20 feet from the sloop's side. It 
was unnecessary that it should extend so far, as the claimant's wit- 
nesses ackuowledge; and it was a dangerous obstruction. From the 
whole drift of the évidence it is plain that if not quite dark it was 
quite deep dusk. It was the time when boats were likely to be com- 
ing in to lay up for the night, and a place where they were to be ex- 
pected; and it was négligence in the sloop to leave her boom pro- 
jectiug out in such a way, and beyond what was necessary, without 
anything to call spécial attention to it. On the other hand, there 
was nothing that required the tug to go so near to the sloop in 
rounding to and making the wharf below. There was abundant 
room further off and no obstruction. Vessels were accustomed to 
discharge at the upper wharf; and I must regard it as a lack of rea- 
sonable prudence and caution to approach so near when it was too 
dark to see what might be about them. A state statute forbids one 
vessel passing another in motion nearer than 20 yards. While this 
is not applicable as a matter of strict law, it is applicable by anal- 
ogy, in the sensé that vessels under way should keep at a reasonable 
distance from others, to avoid the contingencies of accident, particu- 
larly at night, where there is nothing requiring a close approach; 
and such is the undoubted maritime obligation. The damages should 
therefore be divided. 

The libelant testifies that he paid $150 for the repairs, A decree 
for half this sum may be taken, unless the claimant desires, at his 
own risk of any additional costs, to take an order of référence to as- 
certain the amount. 
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Theuekatif V. Ieeland. 
(^Circuit Court. B. Califomia. March 32, 1886.) 

Courts — Jtjrisdictiou — State and National Couhts — Consthuction op 
Statuts. 

A question involving the right to public land claimed by one of the parties 
to bave been pre-empted by him under a statuts of the, tjnited States, does 
not fall within the jurisdictïon of the circuit court unlesB it actually involves 
the construction of a United States statute. 

Motion to Eemand. 

S. F. Geil, K. V. Morehouse, and J. P. Meux, for plaintiff. 

N. A. Dorn and Thomas Renison, for défendant. 

Sawyer, J. On December 14, 1885, the last day for answering, a 
démarrer to the complaint was filed ; one of the grounds being that the 
com plaint does not state f acts sufficient to constitute a cause of action. 
On December 2l8t, the demurrer was withdrawn by consent of parties, 
and défendant allowed 10 days' further time within which to answer to 
the merits. At the expiration of the 10 days allowed défendant pro- 
cured another extension of time to answer, which carried it to January 
10, 1886. On January 9, 1886, défendant answered, and immediately 
afterwards, on the same day, filed a pétition for removal. Section 
73, Code Civil Proc, provides that the superior courts "shall hold 
regular sessions, commencing on the first Mondays of January, April, 
July, and October," and it further provides that said courts "shall be 
always open" "except on légal holidays and non-judicial days." The 
sessions tbus provided hâve often been held, by this court, to be 
"terms" in this state, within the meaning of the removal act of 1875. 
McNaughton v. Southern Pac. R. Co., 10 Sawy. 113; S. G. 19 Fed. 
Eep. 881. Thus, it will be seen that this case might hâve been, in 
fact, tried at the October session or term ; and if it was not then 
tried, it was not the fault of the law, but the fault of the attorneys in 
dallying along by stipulations for further time. A new term com- 
menced January 4th. The cause was at issue, ready for hearing on 
the gênerai demurrer, and could then hâve been heard on December 
14th, at the October term; as the court is "always open,-" and a trial 
on gênerai demurrer is a trial within the meaning of the act, as held 
by the suprême court in Alley v. Nott, 111 U. S. 472; S. G. 4 Sup. 
et. Kep. 495. But the demurrer was mauifestly frivolous. and put 
in for delay. An answer might then hâve been filed, and the case 
would bave been at issue on the facts. 

The demurrer was withdrawn by consent, and défendant given 10 
days' further time to answer. Had the answer, even then, been filed, 
it would bave been at issue on the facts, and could hâve been tried 
during that term ; but the time was again extended, and by such de- 
lays and extensions the case was carried over the term. The October 
v.27F.no.l2— 49 
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session was, clearly, the term at whioh it could be first tried, and 
the pétition was filed toc late. Pullman Palace Car Co. y. Speck, 
113U. S. 84; S. C.5Sup.Ct. Eep. 374; Alley \.Nott, 111 JJ. S. 472; 
S. C. 4 Sup. et. Eep. 495, 

The plaintiff allèges that he is seized in fee. This is denied in the 
answer, and défendant allèges afSrmatively that the land in question 
is public land, subject to pre-emption ; and that he, being duly quali- 
fied, entered within plaintiff's inclosure, and performed the neces- 
sary acts to establish a valid pre-emption claim ; that he claims a 
pre-emption right; and that plaintiff claims no right under the lawa 
of the United States; and, upon this allégation of facts, he allèges hia 
légal conclusion, that. the cause arises under the laws of the United 
States, and that, upon that ground, this court has jurisdiction. But 
it doesnot appear that there is any disputed construction of any stat- 
uts of the United States involved. It does not appear but that both 
parties agrée upon the construction of the pre-emption laws. For ail 
that appears from the facts alleged, the whole controversy may turn 
on the proof of the facts. There is nothing to show that any disputed 
question of construction will arise, and this must affirmatively be 
shown, in order to make it affirmatively appear that the court has 
jurisdiction. It might as well be claimedthat it is a proper case for 
jurisdiction by alleging that the plaintiff claims title by virtue of a 
patent issued by the United States, without stating that there is any 
question arising upon a disputed construction of the patent, or any 
dispute as to its validity. The authorities are numerous to the effect 
that the record in this case does not affirmatively disclose a case 
over which the court has jurisdiction; and that it is insufficient to 
Bustain a removal. Trafton v. Noiigues, 4 Sawy. 178; Gold Washing 
Co. V. Keyes, 96 U. S. 199; Hambleton v. Duham, 10 Sawy. 490; S. 
C. 22 Ped. Eep. 465. 

On both grounds the case must be remanded to the state court, and 
it is so ordered; 



Sioux City & D. M. Ey. Co. v. Chicago, M. & St. P. Ey. Co. and 

others. 

(Circuit Court, jlf. JD. Ima, W. D. May Term, 1886.) 

1. Removal of Cause— Citizbnship of Nominal Partt. 

The question of the citizenship of nominal parties, joined aa défendants 
with the real défendants in an action, is not to be considered, as against the 
jurisdiction of a fédéral court, after removal from a court of one of the 
States. 

8. Same— Who abb Nominal Paktibs. 

When the allégations of the bill filed in a cause do not show that a sherifl 
and other officiais named therein as joint défendants had any real joint in- 
terest in the subject in controversy, they are to be deemed mère nominal 
parties. 



SIOUX CITY & D. M. RY. CO. V. CHICAGO, M. & ST. P. EY. CO. 771 

8. Kailkoad Companies— RiaHT to Exciatsive Use of Land. 

One railroad cannol, by purchasing land, and proceeding to lay îts track 
thereon, debar from the same land another compauy which had previoualy 
surveyed and staked out there a branch line of its own. 

In Equity. Motion to dissolve injunction. 

Joy, Wright é Hudson, for complainant. 

R. J. Chase, 0. J. Taylor, and J. W. Cary, for défendants. 

Shibas, j. The bill in this cause was originally filed in the dis- 
trict court of Woodbury county, lowa, a writ of injunction being 
allowed, upon the filing of the bill, restraining the défendants from 
proceeding with the condemnation of the right of way over certain 
realty in the bill described. The Chicago, Milwaukee & St. Paul 
Railway Company filed its answer to the bill, and a pétition for the 
removal of the cause into the fédéral court, accompanied with a proper 
bond. The state court refusing to grant an order of removal, the 
petitioner procured a transcript, and filed the same in this court, and 
thereupon filed a motion to dissolve the writ of injunction, on the 
ground that the answer fully met and denied ail the grounds relied 
upon in the bill as reasons for enjoining the condemnation proceed- 
ings. At the time set for the hearing of this motion the complainant 
filed objections to the jurisdietion of the court, and it therefore 
becomes necessary to détermine whether the case is one that is re- 
movable to this court, 

The record shows that the complainant is a corporation organized 
under the laws of lowa ; that the défendant, the Chicago, Milwaukee 
& St. Paul Kailway Company, is a corporation organized under the 
laws of the state of Wisconsin, and the other défendants are the 
sheriff of Woodbury county, and the commissioners by him sum- 
moned to appraise the damages to be paid by the Chicago, Milwau- 
kee & St. Paul Company for its right of way over the premises in 
the bill described, and that thèse individual défendants are citizens 
of lowa. The allégations of complainant's bill show that the sub- 
ject of controversy is the question of which company has the right to 
occupy the premises in question for the construction of its line of 
railway. In this question the sheriff and the commissioners hâve 
no Personal interest. They etand wholly . indiffèrent between the 
parties. No action by them in the cause can affect the rights of the 
railway companies. They are purely nominal parties, and theii 
joinder cannot affect the question of jurisdietion and the right of 
removal. There is but one controversy in the cause, and that is, 
which company has the prior, and therefore better, right to the occu- 
pancy of the premises in dispute, for the purposes of constructing 
and operating its line of railway ? The sole parties in interest in 
this controversy are the railway companies, and the other défendants 
having no interest therein, and no right of control over the litigation 
intended to settle this question, it must be held that thèse parties 
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are nominal only, and their présence as parties can neither eonfer 
nor defeat Jurisdiction in this court. 

Tbus, in Wood v. Davis, 18 How. 467, it is said: 

"It bas been repeateilly decided by this court that formai parties, or nom- 
inal parties, or parties without interest, united with the real parties to the 
litigation, cannot oust the fédéral courts of jurisdiction, if the oitizenship 
or character of the real parties be such as to eonfer it. " 

See, also, Browne v. Strode, 5 Cranch, 303 ; Wormley v. Wormley, 
8 Wheat. 421; Township of Aroma v. Auditor, 9 Biss. 289; S, C. 2 
Fed. Eep. 33; Foss v. First Nat. Bank, 1 McCrary, 474; S. C. 3 
Fed. Eep. 185. 

The allégations of the bill filed in this cause do not show that the 
sheriff and commissioners hâve any joint interest in the subject of 
the controversy with the Chicago, Milwaukee & St. Paul Eailway 
Company; but, on the contrary, it appears from the bill that the 
only connection they hâve with the matter in dispute is in discharge 
of the duty imposed upon them by law, and that does not eonfer upon 
them any interest in the controversy; and hence it must be held that 
they are nominal parties only, and the jurisdiction of this court dé- 
pends upon the citizenship of the real parties to the controversy, to- 
wit, the railway companieâ. As to thèse the bill, as well as the péti- 
tion for removal, shows that they are corporations organized under 
the laws of différent states, to-wit, lowa and Wisconsin; and conse- 
quently the right of removal existed, and the filing of the pétition 
and bond in the state court terminated the jurisdiction of that court. 

2. The question presented by the motion to dissolve the prelimi- 
nary injunction is one of importance, and it is with extrême reluc- 
tance that I consider it upon a motion to dissolve. The bill avers 
that the complainant is a corporation, and bas been such for nearly 
a year past, created for the purpose of building a railway from Sioux 
City to Des Moines, the construction of which bas been commenced; 
that the Chicago, Milwaukee & St. Paul Eailway Company is a cor- 
poration created under the laws of the state of Wisconsin, is operat- 
ing a line of railway in lowa, and desires to condemn the right of 
way over the promises in the bill described for the purpose of con- 
structing a line of railway from Sioux City to Défiance, in the state 
of lowa; that, upon the request of said défendant company, the 
sheriff of Woodbury county, on the nineteenth day of April, 1886, 
appointed commissioners to assess the damages to certain lands by 
reason of the alleged location of said defendant's line of railway 
over the same; that the said complainant, in the month of October, 
1885, located its line of road, and surveyed the same, over the lands 
in the bill described, for the purpose and with the intent to construct 
its line over the same, and bas commenced the construction of its 
line over a part of said lands, with the purpose of pushing the con- 
struction thereof as speedily as possible; that, previous to the time 
of the appointment of said commissioners by the sheriff for the ap- 
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praisal of damages, tlie complainant liad purchased from the own- 
ers of the realty, for its right of way over and across the same, cer- 
tain tracts of land, fully described in the bill; that the complainant 
procured its right of way over said lands, for the public purpose of 
constructing its line of railway, before the défendant corapany ac- 
quired any rigbt therein, or any right to condemn said premises for 
its right of way; that the strips of land in the bill described are nec- 
essary for the construction of complainant's road, and were pur- 
chased in good faith, for that sole use and purpose; that when it be- 
came évident that the complainant was about to build its line of 
road, and had commenced the same, the défendant company peti- 
tioned the sherifï of the county for the appointaient of commission, 
ers to appraise the damages for such right of way over said lands on 
behalf of défendant ; that, unless restrained, the commissioners will 
appraise the damages, thereby condemning the land for the use of 
défendant; and an injunction is prayed restraijiing the défendant 
Company, the sheriff, and the commissioners from proceeding with 
such condemnation. Before filing this bill, as already stated, a pre- 
liminary writ of injunction was obtained from the district court of 
Woodbury county, without notice to the défendant company. 

The Chicago, Milwaukee & St. Paul Eailway Company, in its answer 
to said bill, avers that for several years past the défendant company 
bas had in contemplation the construction of a line of railway from 
Sioux City to Défiance, thus Connecting its System of railway in Dakota 
•with its through line from Council Bluffs to Chicago ; that, in pursu- 
ance of such plan, in the summer of 1881 it caused surveys to be 
made for such line, and in the Jall of 1881 it located the same; that 
in the year 1883 it procured, by ordinance duly passed, the right to 
lay a double track along Second street, in said Sioux City, to the 
eastern limits o.f the city, and did, during that year, construct its 
track easterly along said street, to within a few feet of the eastern 
corporate limits of said city, the same being done as the commence- 
ment of its said line to Défiance ; that in October, 1884, it purchased 
15 lots in Felt's addition to Sioux City, lying next east of the city 
limits, in direct liue with. the location of defendant's road, and did 
also purchase of said Felt a pièce of land contiguous to and bounded 
by said lots, and extending to the middie of the Floyd river, the same 
being purchased so as to secure the right of way for the construction 
of said line to Défiance; that in June, 1885, it retraced its located 
line, and permanently located the same between Sioux City and Défi- 
ance, the same being marked with stakes driven in the center of the 
line, at a distance of 100 feet, and that defendant's line over ail the 
premises in the bill described was permanently located in June, 
1885; that, having deeided to immediately construct said Défiance 
line, it did, on the morning of the fifteenth day of April, 1886, com- 
mence to negotiate and contract for the right of way along said line, 
obtaining by purchase such right of way over certain premises set 
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forthin the answer; admits that on the nineteenth of April, 1886, at 
its request, commissioners for the appraisal of damages were ap- 
pointed; and further avers that complainant well knew that défend- 
ant was intending to construct its located line from Sioux City to 
Défiance, and had commenced procuring the right of way, and that, 
in fraud of the rights of défendant, and in some cases by misrepre- 
sentations, complainant procured conveyances of the premises and 
right of way in the bill described, but that the same were not pro- 
cured until after the défendant company had initiated proceedings in 
condemnation. 

The admitted fact is that both complainant and défendant are en- 
gaged in building lines of railway south-easterly from Sioux City, 
and, owing to the character of the country, the opportunities of get- 
ting feasible routes are limited, and both companies are anxious to 
secure the line over the premises in the bill described. The question 
presented is whethpr complainant is entitled to continue in force the 
writ of injunction which forbids the défendant from having the dam- 
ages assessed for its right of way. This really involves the point 
whether it appears from the allégations of the bill and answer that 
complainant has the better right to the oceupancy of the premises in 
dispute. On part of complainant, it is argued that the conveyances 
to it give it the absolute title to the right of way, because, when they 
were executed, the défendant company had not paid the damages to 
the owners of the land ; that payment is necessary, under the statutes 
of lowa, to create a right in the railway company as against the 
owner of the land ; and that until payment is made the owner's control 
over his property is absolute, and he can convey the same, or a right 
of way over the same, to any railway company. On part of défend- 
ant it is claimed that the permanent location of a line of railway by 
Burvey and marking upon the ground must be deemed to be the be- 
ginning of the building of the road; and that the right thus acquired 
will not be lost, provided the construction of the road is res'umed 
within five years, that being the limitation fixed by section 1260 of 
the Code of lowa. 

That the survey and location of a railway is part of the work of 
constructing the same, is held in Chicago, R. I. & P. R. Co. v. GHw- 
nell, 51 lowa, 476-482; S. C. 1 N. W. Eep. 712. 

It is certainly équitable that a company, which in good faith sur- 
veys and locates a line of railway, and pays the expense thereof, 
should hâve a prior claim for the right of way for at least a reason- 
able length of time. The company does not perfect its right to the 
use of the land, as against the owner thereof, until it has paid the 
damages, but, as against a railroad company, it may bave a prior 
right, and better equity. The right to the use of the right of way is 
a public, not a private, right. It is, in fact, a grant from the state, 
and although the payment of the damages to the owner is a neces- 
sary prerequisite, the state may define who shall hâve the prior right 
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to pay the damages to the owner, and thereby acquire a perfected 
right to the easement. ïhe owner cannot, by conveying the right of 
■way to A., thereby prevent the state from granting the right to B. 
AU that the owner can demand is that his damages shall be paid, 
and, Bubject to the right of compensation to the owner, the state has 
the control over the right of way, and can, by statute, prescribe when, 
and by what acts, the right thereto shall vest, and also what shall 
constitute an abandonment of such right. 

Section 1241 of the Code of lowa provides that any railway Com- 
pany make take and hold "so much real estate as may be necessary 
for the location, construction, and convenient use of its railway," etc.; 
and section 1244 enacts that, where the parties cannot agrée upon 
the compensation to be paid, the sheriff of the county shall, upon 
application of either party, appoint six disinterested freeholders, who 
shall assess the damages ; and by section 1245 it is provided that the 
application to the sheriff shall be in writing, and the freeholders ap- 
pointed shall assess ail damages to realty in the county, five days' 
notice being given to the party in interest. Section 1253 provides 
that the report of the commissioners, with the amount of damages, 
may be recorded in the record of deeds ; "and such record shall be 
presumptive évidence of title in the corporation to the property so 
taken, and shall constitute constructive notice of the rights of such 
corporation therein." This reeording, however, cannot be made until 
the commissioners hâve filed their report. Prom the time the ap- 
plication is made to the sheriff for the appointment of commission- 
ers, and while they are engaged in the performance of their duty, it 
must be certainly true that the company seeking the condemnation 
of the land has a right which cannot be defeated by the action of the 
property owner in conveying a right of way to a rival company. 
Whether such right may not, at least in some cases, antedate the 
time of the application to the sheriff, is open to question. 

In Morris é E. B. Co. v. Blair, 9 N. J. Eq. 635, it was held that, 
under the Statutes of New Jersey, the prior right belonged to the 
corporation which first actually surveyed and adopted a route, and 
filed its survey with the secretary.of state. 

In Titusville é P. C. R. Co. v. Warren é V. B. Co., 12 Phila. 642, 
it was held "that, when a railroad company has ascertained and 
located where its road shall be, it is not compétent for another com- 
pany to step in and take its route, agrée with the owners, and oe- 
cupy the land." The injustice and injury to private and public 
rights alike, which would arise, were it held that, after a company 
has duly surveyed and located its Une of railway, and is in good 
faith preparing to carry forward the construction of its road, some 
other company may, by private purchase, procure the right of way 
over parts of the located line, and either prevent the construction of 
the road, or extort a heavy and exorbitant payment from the com- 
pany first locating its line as a condition to the right to build the 
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Bame as originally located, are strong reasons for holding that the 
first location, if made in good faith, and followed up within a reason- 
able time, may confer the prior right, even though a rival eompany 
may hâve secured the conveyance of the right of way by purchase 
from the property owners after the location, but before the applica- 
tion to the sheriff for the appointment of commissionera. Mills, Em. 
Dom. § 47; 1 Eedf. Eys. § 15; Pierce, Eys. 257. As to the eflfect 
given to a location of a route under certain acts of congress, see 
Railwiiy Co. v. Alling, 99 U. S. 463; Ex parte Uailway Go., 101 U. 
S. 711. 

By the averments in the answer filed in this cause, it is made to 
appear that the line of the defendant's road throngh Woodbury county 
was finally and permanently located in June, 1885, and it was so 
done and marked that the complainant must hâve known the exact 
location of such line. On the sixteenth.day of April, 1886, the de- 
fendant Company procured the transfer of the right of way over a 
small part of the line, and on the nineteenth of April procured the 
appointment of commissioners to appraise the damages on the en- 
tire line in Woodbury county. On the nineteenth and twentieth days 
of April, 1S86, the complainant received the conveyances of title to 
part, and of the right of way over the remainder, of the premises in 
dispute. Part of thèse conveyances ûo not define a spécial line, but 
grant a right of way over a spécifie tract of land, leaving it to be de- 
termined in the future where the right of way shall be located. Un- 
der the allégations of the bill and answer it is not made to appear 
that the complainant eompany had the prior right over thèse prem- 
ises, but, on the contrary, it appears that when complainant procured 
the same it well knew that the défendant eompany had located its 
line of road over the same, and was procuring by purchase and con- 
demnation the right of way, and was proceeding in the construction 
of the road. Consequently the conveyances to the complainant must 
be held to hâve been taken subjeet to the prior right of the défend- 
ant eompany. 

On the seventeenth of August, 1885, G. E. Camp and wife con- 
veyed, by warranty deed, the fee title to eighty-eight one-hundredths 
acres, in section 35, and it isnow claimed by complainant that, being 
the owner of this land, it bas the right to locate its track thereon, to 
the exclusion of the défendant. When this pui-chase was made the 
line of the défendant eompany was permanently located and marked 
upon this tract, and the mère fact that the -complainant bought the 
land does not, of itself, defeat the right of the défendant to construct 
its road over the same. The right of eminent domain in the state 
extends to lands owned by railway companies as well as to those 
owned by individuals. 

The question is whether the complainant, as the owner of the land, 
bas the right to prevent the défendant eompany from constructing its 
road over the line permanently located in June, 1885. If it be true 
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that complainant, by making the pnrchase of the realty over whicli 
the defendant's line is located, bas the right to prevent the comple- 
tion of the road, then it would be in the power of any company to 
prevent the construction of competing lines by simply purchasing 
portions of the realty over which the line is located and placing 
thereon its own track. From the allégations of the bill and answer, 
it is clear that the défendant company located its line through Wood- 
bury connty, and over the premises in the bill deseribed, before the 
complainant had secured any right of way, or had in any way located 
its line. There is no fact shown which would justify the court in hold- 
ing that the défendant had abandoned this location, or the rights 
thereby conferred. On the contrary, the averments of the answer, 
which are not controverted, show that the défendant is proceeding 
with the construction of its located line, and that, when complainant 
procured the conveyances on which it relies, it knew of the location 
of defendant's line, and that the final construction thereof was be- 
ing proceeded with. 

If the injunction heretofore granted should be continued in force, 
it would prevent the défendant from constructing a bridge over the 
Floyd river at the place selected therefor, and would compel other 
serions and injurions changes in the located line. To justify such 
action, the right of complainant, and the need therefor, must be made 
clear. Under the showing made by the bill and answer the prior 
right seems to be with défendant, and, under such circumstances, it 
cannot be expected that the court will, by injunction, prevent the 
company from proceeding with the condemnation of the premises, 
and the construction of its road. It is to the public interest that the 
construction of both lines should be assured. While each company 
is entitled to proper protection in its rights, still neither company 
should be periîitted to interfère unnecessarily with the construction 
of the other line. The prior location made by the défendant com- 
pany, in connection with the work and outlay incurred in beginning 
the actual construction of the line, gives it the prior right to the use 
of 80 much of the right of way as may be necessary to enable it to 
construct its road over the selected line, but it does not foUow that 
every other company is to be debarred from using a portion of the 
gênerai right of way, if the use thereof is essential tO the building of 
the competing line. Cases may arise which would justify équitable 
interférence in the interests of the public, if it should appear that 
one company was seeking to defeat the construction of another line 
by excluding it from using premises not essential to the former. 
Priority of right does not necessarily mean the right to wholly ex- 
clude other companies from the use of a part of the 100 feet, if such 
use is necessary to insure the building of the other line. 

As the facts are now made to appear from the bill and answer, the 
priority of right is with the détendant company, and the injunction 
heretofore granted must therefore be dissolved ; and it is bo ordered. 
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Whitehbad, Trustée, v. Entwhistle. 
(Circuit Court, iV. B. lowa, O. D. June Term, 1886.) 

1. EquITT— JUKISDICTION— RbMBDT AT LaW. 

To sustain the j urisdiction in equity, it must be shown that there îs no suffl- 
cient and speedy remedy at law. 
8. CooKTs— United States Courts — State Statuts Oreating Nb-w Right — 

JUBISDICTION. 

Where a state statiite créâtes a now right, and provides a remedy for the 
enforcement thereof, the United States courts will, for the protection o£ the 
right created, follow the remedy prescribed; but this is subject to the limita- 
tion that the remedy is not contrary to some provision of the constitution of 
the United States or acts of congress. 
3. 8amb — New Equitable Remedy — Adéquate Légal Rembdt — Right of 
Trial by Jury. 

In the United States courts, if the remedy at law is speedy and adéquate, 
a remedy in equity, created by state statute. cannot be resorted to, because of 
the provisions of section 733 of the Revised Statutes, and of article 7 of the 
amendments to the constitution of the United States, guarantying the right 
of trial by jury. 

Equity. Demurrer to bill. 

John F. Duncomhe, for complainant. 

C. A. Clark, for défendant. 

Shieas, J. By the bill filed in this cause, the complainant seeks to 
quiet the title to certain roal estate situated in Humboidt county, lowa, 
averring that he is the owner in fee-simple thereof, holding the légal 
title as trustée for the Des Moines & Fort Dodge Eailroad Company ;' 
and further alleging that the défendant is in actual possession of the 
promises in question, claiming title thereto under a homestead entry 
made in the year 1867, and under a purchase from the lowa Home- 
stead Company, which latter company claims under the act of con- 
gress passed in 1855, granting lands to the state of 'lowa in aid of 
the construction of certain Unes of railway in said state. The bill 
charges that the claim and pretended title of défendant is without 
foundation, in law or equity ; that the certificate of entry under the 
homestead act, and the conveyance from the lowa Homestead Com- 
pany, are fraudulent and void, procured without légal right, and in 
violation of law; but that the same are clouds upon complainant's 
title. Wherefore complainant prays that the certificate of entry under 
the homestead act, and the conveyance to défendant from the lowa 
Homestead Company, be annuUed and canceled, and the cloud upon 
complainant's title be removed, and that the title be quieted in com- 
plainant. 

To this bill défendant demurs, upon the ground that this court as a 
court of equity bas not jurisdiction, in that it appears that complain- 
ant bas a plain, speedy, and adéquate remedy at law. 

From the averments of the bill it appears that complainant is 
not seeking équitable aid to perfect his own title or the évidences 
thereOi. He avers that, as trustée, he holds the légal title to the 
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land, and exliibits tbe chain of conveyance upon winch lie relies. 
The relief asked in the bill is wholly aimed at the clouds caused by 
the évidences of title under which défendant claims, and as to thèse 
it is averred that they bave no foundation in law or equity. It ia 
also averred that défendant is in actual possession of the land, hold- 
ing the same openly and adversely to the claim of complainant. 

Section 723 of the Revised Statutes provides that "suits in equity 
shall not be sustained in either of the courts of the United States, iu 
any case where a plain, adéquate, and complète remedy may be had 
at law." As is said by the suprême court in Lewis v. Cocks, 23 Wall. 
466, this provisioa of the statute is only declaratory of a principle 
which is as old as the earliest period of the recorded history of En- 
glish equity jurisprudence. By express déclaration of the constitu- 
tion of the United States it is provided that "iu suits at common 
law, where the value in controversy shall exceed twenty dollars, the 
right of trial by jury shall be preserved." If, then, a plain and ad- 
équate remedy exists at law, a défendant cannot be called upon to 
submit his rights to the décision of a court of equity, beoause he has 
a constitutioual right to a trial by jury. Hipp v. Bahin, 19 How. 
271; Lewis v. Cocks, 23 Wall. 466 ; KiUidn v. Ebhingli^us, 110 U. S. 
.568; S. G. 4 Sup. Ct. Eep. 232; Fussell v. Gregg, 113 U. S. 550; 
S. G. 5 Sup. Gt. Eep. 631. 

To sustain the jurisdiction in equity, it must be showa that there 
is no sufficient and speedy remedy at law. The bill in this cause 
not only fails in this particular, but, on the contrary, affirmatively 
shows that a plain and proper remedy can be had at law. It is 
averred that complainant holds the légal title \o the lands, and that 
the défendant is in possession thereof, denying complainant's right. 
The bill, by its averments, shows clearly that complainant and de- 
fendant claim title from différent sources, and through différent 
chains of conveyances, and the real question to be determined is, 
which is the better légal title? The défendant being iu possession, 
an action at law in the nature of ejectment affords a plain and speedy 
mode of settling the question of title, and that fact is fatal to the 
jurisdiction in equity. 

On part of complainant it is urged, however, that the statute of 
lowa confers the right to bring a bill to quiet title in cases of this 
character, and that thereby the jurisdiction of this court in equity has 
been enlarged. Section 3273 of the Code of lowa enacts that "an 
action to détermine and quiet the title to real property may be 
brought by any one having or claiming an interest therein, whether 
in or out of possession of the same, against any person claiming title 
thereto, though not in possession." As construed by the suprême 
court of lowa, it cannot be questioned that this section enlarges the 
powers of a court of equity, and that, in the state court, a bill in 
equity may be entertained in favor of a party in possession against 
one not in possession, and in favor of one not in possession against 
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one iu possession. Lewis v. Soûle, 52 lowa, 11; S. C. 3 N. W. Eep. 
400; Lt'fs V. fFeimorc, 58 lowa, 170; S. C. 12 N. W. Eep. 238. 

On the part of complainant it is argued that under the ruie an- 
nounced in Clark v. Smith, 13 Pet. 196 ; In re Broderick's Will, 21 
Wall. 503; and Reynolds v. National Bank, 112 U. S. 405; S. C. 5 
Sup. et. Eep. 213, — to the effect that "the state législatures cer- 
tainly hâve no authority to prescribe the forma and proeeedings in 
the courts of the United States, bat, having created a right, and at 
the same time prescribed tbe remedy to enforce it, if the remedy pre- 
scribed is substantially consistent with the ordinary modes of proceed- 
ing on the chancery side of the fédéral courts, no reason exista why 
it shoald not be pursued in the same form as in the state court. On 
tbe contrary, propriety and convenience suggest that the practice 
should not materially differ where titles to lands are the subjecta of 
investigation," — the section of the Code of lowa above cited créâtes 
a new right, euforceable in equity, and tberefore thia court bas the 
right to entertain the présent bill. 

There can be no doubt, under the repeated décisions of the United 
States suprême court, that where a state statute créâtes a new right, 
and provides t remedy for the enforcement thereof, the United States 
courts will, for the protection of the right created, follow the remedy 
prescribed; but this ia subject to the limitation that the remedy is 
not contrary to aome provision of the constitution of the United 
States or of the aets of congress. Under the Code of lowa, a party 
not in possession of realty may bring an action against another, also 
out of possession. This is a statutory enlargement of rights, and as 
no action at law will lie in such case, this court, as a court of equity, 
would hâve jurisdiction thereof. If, under the Code of lowa, a party 
having the légal title to realty, and being out of possession, may 
bring, as against a party in possession, either a suit in equity to quiet 
title and for possession, or an action at law, then, suing in the state 
courts, he has a choiee of remédies. In the United States courts, if 
the remedy at law is speedy and adéquate, he cannot avail himself of 
the remedy in equity created by the state statute, becauseof the pro- 
visions of section 723 of the Eevised Statutes, and of article 7 of the 
amendments to the constitution, guarantying tbe right of trial by 
jury. 

Counsel for complainant quote largely from the opinion of the su- 
prême court in Holland v. Challen, 110 U. S. 15, S. C. 3 Sup. Ct. 
Eep. 495, a case arising in Nebraska, under the provisions of a state 
law identical in meaning with that of lowa, and in which case the juris- 
diction in equity was sustained. In the circuit court the bill was dis- 
missed on demurrer, which ruling was reversed by the suprême court. 
The bill did not aver that complainant was in possession, but did 
aver that the défendant was slandering complainant's title by claim- 
ing to be the owner of the real estate, and by trying to obtain, take, 
and keep possession thereof. In the opinion of the court, the benefits 
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of the state statute are pointed out, and it is clearly demonstrated 
that no fact appeared upon the face of the bill which defeated the right 
oî the court to entertain Jurisdiction in equity. It is made plain, how- 
ever, that this ruling was based upon the assumption that the défend- 
ant was not in possession, and that therefore an action at law could 
not be sustained. Thus, we find it said: 

"No adéquate relief lo the owners of real property against the adverse 
claims of persons not in possession can be glven by a court of law. If the 
holders of such claims do not seek to enforce them, the party in possession, or 
entitled to possession, — the actual owner of the fee, — is heîpless in the mat- 
ter, unless he can resort to a court of equity. It does not foUow that by al- 
lowing, in the fédéral courts, a suit for relief, under the statutes of Nebraslia, 
controversies properly cognizable in a court of law will be drawn into a court 
of equity. There can be no controversy at law respecting the title to, or right 
of possession of, real property, when neither of the parties is in possession. 
An action at law, whether in the ancipnt form of ejectment or in the torm* 
now commonly used, will lie only against a party in possession. Should suit 
be brouglit in the fédéral court, under the Nebraska statute, against a party 
in possession, there would be force in the objection that a légal controversy 
was withdrawn from a court of law; but that is not this case, noj- is it of 
stvch cases we are speaMng. * * * If the controversy be one in which 
a court of equity only can aflord the relief prayed for, its jurisdiction is un- 
afEected by the character of the questions involved." 

In Reynolds v. National Bank, 112 U. S. 405, S. C. 5 Sup. Ct. Eep. 
213, it is held that the législation of the state may be looked to, to 
aseertain what constitutes a cloud upon a title, and that what is de- 
clared to be a cloud by state statute will be removed by a court of 
the United States sitting in equity, even though, in the absence of 
the statute, the defect was not such as courts of equity had recog- 
nized as casting a cloud upon the title. The facts of the case did 
not présent the question of a speedy and adéquate légal remedy. 

Killian v. Ebbinghaus, 110 U. S. 568, S. C. 4 Sup. Ct. Eep. 232, 
and Fussell v. Oregg, 113 U. S. 550, S. C. 5 Sup. Ct. Eep. 631, re- 
iterate the rule to be "that whenever a court of law is compétent to 
take cognizanee of a right, and bas power to proceed to a judgment 
which afifords a plain, adéquate, and complète remedy without the 
aid of a court of equity, the plaintiff must proceed at law, because 
the défendant bas a constitutional right to a trial by jury." 

If, then, it be true that the state statute can, by enlarging équitable 
rights and remédies, confer upon the United States courts équitable 
jurisdiction in a case wherein there exists a plain and adéquate remedy 
at law, it foUows that indirectly, but effectually, state législation bas 
abrogated section 723 of the Eevised Statutes, which expressly forbids 
ihe United States courts from taking jurisdiction in equity in cases 
wherein the remedy at law is adéquate, and bas annuUed the con- 
stitutional provision securing the right of trial by jury. 

As we construe the allégations of the bill filed in the présent cause, 
it clearly appears therefrom that complainant bas a speedy and ade- 
c^uate remedy at law to settle the question of title and right of pos^ 
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session of the realty in dispute between the parties hereto; and, that 
being so, it follows that this court cannot, sitting as a court of equity, 
entertain jurisdiction of the cause, and the demurrer to the bill must 
therefore be sustained. 

Brewer, J., concurs. 



DOSTEB V. SCULLY. 
(Oireuil Court, D. Kansas. June 8, 1886.) 

1. Attorket and Counsel— Adtice— Bstoppbl. 

While a lawyer does not insure the correctnesB of his advîce, yet. af ter U:iv- 
ing given it, he is estopped from speculating upon it to the injnry of hts 
client. 

3. Samb— Incorrect Advicb, in Good Faite — Epfbct of Attornet's Subsé- 
quent Profit bt it— Essbntial Conditions. 

When a lawyer ignorantly and mistakenly, yet honestly, gives advice, and 
thereafter enters upon a spéculation in respect to the property, the subject- 
matter of the advice, the law holds him as an agent for his client, and holds 
the spéculation as only for the beneflt of the client. But if, when giving the 
advice, the lawyer at that time understood, not that he was regularly em- 
ployed to do so. and if the advice was an answer abstractly correct to a 
question put generally, and not with ail the facts and circumstancea of the 
case stated, the above principle does not apply. 

In Eqnity. 

J. J: Buck and W. H. Rossington, for complainant. 

L. F. Vuller, for défendant. 

Bebwer, j. The facts in this case are thèse : A man named Chris- 
tie was the holder of a large body of land in Marion county, inoluding 
therein the tract upon which the mortgage in controversy is sought 
to be foreclosed. On November 29, 1879, he executed a note for 
$1,973 to a man named Gregg. Both of thèse parties lived in Can- 
ada. On February 20, 1880, Ghristie acknowledged and delivered a 
mortgage on this tract to seoure suoh note. That mortgage was re- 
corded March 8, 1880. It was signed and acknowledged by him on 
February 20th, though not signed or acknowledged by his wife until 
February 24th, but in fact it was delivered to the mortgagee on 
February 20th, or, rather, delivered to his agent, and this agent aft- 
erwards went and got the wife's signature. It was delivered in lieu 
of a mortgage which had been executed in November prior, and re- 
turned. So that this Mr. Gregg had a mortgage in his possession, 
acknowledged by the mortgagor on the twentieth day of February, 
1880; On the twenty-third of February, three days after he received 
the mortgage, an attachment was placed upon this land by a man 
named Léonard. The mortgage was therefore executed and delivered 
by the mortgagor himself three days before the attachment, but not 
recorded until about eight days thereafter. That attachment suit 
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•was prosecuted to judgment, the property sold, and purchased by the 
défendant. Thereafter Mr, Doster became, by purchase of Mr. 
Gregg, tlie owner of that mortgage, and brings this suit to foreelose. 

The first question — which is now hardly a question — is whether 
his mortgage is prior to that attachment. The case of Holden v. 
Garrett, 23 Kan. 98, disposes of that question; and it holds that the 
mortgage, having been executed and delivered before the levy of the 
attachment, is the prior lien. 

After that attachment had beenpushedto judgment, and just prior 
to the sale, this state of facts arose, and créâtes the embarrassing 
question in the case : Mr. Christie was the owner of a large body of 
land covered by several liens, — différent tracts, covered by différent 
liens. Mr. Doster, the plaintiff in this case, was counsel for some of 
the lienholders, though not counsel for Mr. Christie, nor for Mr. 
Léonard. In foreclosing thèse liens, of course he was anxioua to find 
somebody to purchase. Mr. ScuUy, who is a large landed property 
owner in Marion county, also owning lands in Illinois, was induced 
to investigate the subject. One of his agents, Mr. John ScuUy, came 
out in May or the forepart of June, and looked the land over. He 
went back, and reported to his partner in Illinois, and on the twenty 
second day of June Mr. Koehnle, accompanied by a Mr. Schwerdt 
feger, arrived in Marion Centre, coming to look up thèse Christie lands 
with a view to their purchase. Mr. Koehnle had been in the real 
estate business for some years, and was a gênerai agent for Mr 
ScuUy, looking after his property in Illinois and elsewhere. The 
sale of the bulk of thèse lands, though not of the tract covered by the 
attachment, was to take place on the twenty-fourth of June. Mr. 
Koehnle and Mr. Schwerdtfeger reached Marion Centre on the 22d, 
in the evening. The 23d they went through the records of the 
county, examining the title. On the 24th they visited Mr. Doster's 
office. And Mr. Koehnle testifies that he intending to leave town, 
and not be présent on the fifth of July, when the property in the at- 
tachment suit was to be sold, employed Mr. Doster in the matter, 
first asking him whether the Gregg mortgage was a lien prior to the 
attachment; that Mr. Doster told him it was not; and that he, rely- 
ing upon that, left with Mr. Doster instructions to buy the land at 
the attachment sale, and it was bought. 

Now, the défendant relies upon this proposition : That an attorney 
is bound by the advice which he gives his client, and that, having given 
adviee of a certain character, he cannot thereafter deal with the 
property, the subject-matter of the advice, to his own personal gain, 
and the préjudice of the client who bas acted upon his advice. His 
claim is: "Mr. Doster said to me that that mortgage was an infe- 
rior lien to the attachment. I relied upon that advice, bought the 
land, and now Mr. Doster cannot turn round, buy that mortgage for 
a song, and foreelose it against my land." Well, the proposition of 
law is beyond any question. There is such an obligation resting upon 
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a lawyer to his client that, while he does not insure the correctness 
of his advice, yet, after having given it. he is estopped from speculat- 
ing upon it to the injury of his client. Of course, the question arises 
in two forms. It may be a case where the counsel knowingly and 
intentionally gives false advice with a view of personal spéculation 
thereafter. In such a case as that, the law is emphatic that he takes 
nothing by his subséquent spéculation; that he forfeits the money he 
has paid; and that ail iuures to the benefit of the client. The other 
case is where a lawyer, ignorantly and mistakenly, yet honestly, gives 
advice, and thereafter enters upon a spéculation in respect to the 
property the subject-matter of the advice; and there the law treats 
him as an agent of his client, and hold his spéculation as only for 
the benefit of the client. There would not be any dispute, I présume, 
among members of the bar generally, as to the correctness of thèse 
propositions of law, and the necessity of strict adhérence to them in 
ail cases. It is the foundation of the confidence which ought to ex- 
ist between counsel and client, and which can alone enable counsel 
to act freely and fully for the benefit of the client. 

Now, that Mr. Doster'did not intentionally misrepresent the law to 
his client ; that he did not misrepresent the matter knowingly, and 
for the purposes of subséquent spéculation, — is perfectly apparent. 
A multitude of circumstances show that. In the first place, he had 
no interest in the Gregg mortgage, or in Mr. Christie, the mortgagor. 
He not only had no knowledge of the mortgagee, — no certainty, or 
even probability, that he would thereafter acquire an interest in that 
mortgage, or hâve anything to do with the mortgagee, — but, on the 
other hand, he was interested pecuniarily in securing such a client 
as Mr. Scuily, who had large interests in Marion county, and was 
the prospective buyer of further interests, which, in the very nature 
of things, would make him désirable as a client. Under those cir- 
cumstances, it is not to be supposed that any man of ordinary sensé 
would deliberately misrepresent the law to one whom he was seeking 
as a client, in the possible and purely spéculative hope that he might, 
some time in the future, acquire an interest from a stranger in an 
outstanding mortgage. Further, if he was intending wrong, how easy 
it would hâve been for him to purchase this mortgage from Mr. 
Gregg through somebody else, bave the transactions conduoted in the 
name of a third party, and himself never figure, and so never be known 
as having any interest in the mortgage; whereas, he directly pur- 
chased the mortgage from Mr, Gregg for his wife, and, when this 
question arose, took it from his wife to himself. So that his conduct, 
giving him crédit for half common sensé, is irrésistible démonstration 
to me that there was no thought on his part of any wrong towards 
his client. 

Was there in fact any information given by counsel to client in re- 
spect to the matter of law? This is a difficult question. Mr. Koehnle 
Bwears that he consulted Mr. Doster on the morning of the twenty- 
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foui'th of June, and asked hitn whether the Gregg mortgage was prior 
to the attachment lien, and was told that it was not; and that, re- 
lying upon that, he left instructions with Mr. Doster to buy this prop- 
erty on the fifth of July. Mr. Schwerdtfeger testities that he was in 
the office with Mr. Koehnle on the morning of the 24th, and that he 
heard a conversation of similar import. Mr. Koehnle swears that on 
the morning of the 26th he again visited Mr. Doster, and again had 
a similar conversation. Mr. Doster swears there was nothing of the 
kind; that he never gave him any advice of that character, — never 
gave him any advice at ail in respect to the Gregg mortgage, or as 
to whether it was a lien prior to the attachment. 

Well, there are two witnesses against one. The testimony of the 
witnesses, so far as you can gather it from the reading of thèse volumi- 
nous dépositions, is of a kind which commends itself to one's judg- 
ment. It does not appear, upon the face of it, as the testimony of 
men that are intending to deceive the court by statements other than 
such as are true in their reeollections. This makes it embarrassing, 
and I hâve striven to see if I could find from the testimony any solu- 
tion of the manifest conflict between thèse apparently crédible wit- 
nesses, and détermine what the real truth was. 

It appears that Mr. John ScuUy, the partner of Mr. Koehnle, had 
visited Marion county in the latter part of May, or early part of June, 
prior to this. He went there for the purpose of examining the title 
to thèse lands. He went to the register of deed's office, and looked up 
the title, and carried home some memoranda. He visited Mr. Doster, 
not as a client, but was about the office as a stranger naturally might 
be. Mr. Koehnle came the twenty-second of June. He was a real- 
estate agent. He was familiar with the examination of titles. Mr. 
Schwerdtfeger was a young lawyer who came with him from Illinois. 
They spent the twenty-third of June in the register of deed's office, 
and in the office of the clerk of the district court, examining thèse 
titles, making their own ahstracts, or memoranda, — forming their own 
judgment as tothe titles; claiming (Mr. Koehnle did) that as to the 
gênerai run of titles he was compétent to détermine, but as to mat- 
ters of local law declaring that he was not familiar, and depending 
upon counsel hère for those matters. "On the morning of the 24th," 
(and I quote his exact language,) as he says, "I called on Mr. Doster, 
— on the morning of the sale, — with Mr. Schwerdfeger, to agrée upon 
the amounts that I was to bid for the land. I told him that the sale 
of this land would be on the fifth of July, and that I would bave to 
get him to attend to it, and bid in the land for Mr. William Scully, if 
he was satisfied that the Gregg mortgage, which was filed after the 
attachment had been levied, would eut no figure in the casej and that 
Mr. Scully would be safe in buying the land; to which Mr. Doster 
replied that the attachment levy had priority over the mortgage." 
Mr. Schwerdtfeger is not very distinct, but he recoUects some remark» 
of that kind. And it appears, f urther, from Mr. Keohnle's testimony, 
v.27F.no.l2— 50 



786 FEDERAL REPORTEE. 

as follows: "Did you give the complainant a statement of the facts 
as to the date, time of filing, and ail other necessary information upon 
which he could base an opinion as to the priority between the Gregg 
and Léonard lien ? Ànswer. I did not, but, from the conversation 
we had, it seemed that Mr. Doster knew ail about the case, having 
had the conversation with Mr. Scully a few weeks before." Mr. 
Scully (the gentleman referred to) is dead. His testimony is not 
to be had. 

So that it appears, by Mr. Koehnle's own statement, that he gave 
Mr. Doster no data. He had no abstract. He showed him nothing 
as to the facts of the case ; but, as he thought, Mr. Doster seemed 
to know ail the facts. Mr. Doster testifies that he knew nothing 
about the case; never examined the records; that he had no conver- 
sation with Mr. Scully in référence tothat attachment; and that he 
did not hâve this kind of a conversation with Mr. Koehnle. He says, 
in his testimony, which is carefully given, that it is very possible some 
one, perhaps Mr. Koehnle, may hâve asked him the question : which 
had the priority, an attachment levied to-day, or a mortgage filed to- 
morrow? and he may hâve answered sueh a question; and this, tak- 
ing Mr. Koehnle's own statement of what took place, seems to me to 
be the correct explanation of the transaction; that Mr. Koehnle go- 
ing there, knowing that Mr. Doster had several claims upon the 
Christie land, and was interested in their sale, took it for granted 
that Mr. Doster knew ail about this particular tract, and may bave 
asked him some such gênerai question. Up to that morning it is not 
claimed that there had been any relation of attorney and client. 
That was the initial of such relationship. 

It is that explanation which give s a fair and reasonable interpré- 
tation to the testimony of both Mr. Doster and Mr. Koehnle. It is 
not pretended but that Mr. Koehnle himself did examine the register 
of deed's office. He went there for that purpose. He relied upon 
his own judgment upon the gênerai run of the title. The law in Illi- 
nois, under the saœe circumstances, would hâve given the attachment 
priority to the mortgage. Mr. Schwerdtfeger, (a young man who was 
with him,) an Illinois attorney, advised him, as he says, that the at- 
tachment was prior to the mortgage; at least, that that was the Illi- 
nois law. 

At the same time that Mr. Koehnle made the arrangement with 
Mr. Doster for buying in the land, Mr. Doster, as he says, told him 
that, having varied interests to look after in respect to thèse Christie 
landa, he wanted ail instructions from his various clients put in writ- 
ing. He asked him to write just what he wanted him to do; and 
Mr. Koehnle sat down in his office, and, upon one of his letter-head 
tablets, wrote the instructions in référence to the same. In those 
instructions that which was sought from Mr. Doster was the regular- 
ity of judicial proceedings. Further than that. the case of Holden 
V. Garrett had been decided at the July term of the suprême court, 
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prior to this time. That fact was known to Mr. Doster. If a full 
statement of the facts was presented to him, it is not to be presumed 
that a lawyer of his intelligence and familiarity with décisions of the 
suprême court would hâve given advice to the contrary. • Further, he 
had himself, in the Marion county district court, a year or two pre- 
vious to this time, contested sucoessfuUy for the same détermination. 
It was a matter, therefore, with which he was familiar; and, unless 
you impute to him intentional wrong in the matter, it can hardly be 
supposed possible that, with ail the facts presented to him in référ- 
ence to that title, he could bave given the advice which Mr. Koehnle 
says he did give. Still further, the mortgage was acknowledged by 
the husband on the twentieth of Pebruary, three days before the at- 
tachment; by the wife, on the 24th; atjd it is more than possible 
that the parties relied upon the date of such acknowledgment as well 
as upon the-recording after the levy. 

The whole séries of the correspondence between the parties is hère. 
Thereafter Mr. Doster acted for Mr. ScuUy in various matters, and 
there are several passages which seem to carry the idea that Mr. 
Scully was looking to Mr. Doster as his gênerai counsel. It is con- 
ceded, however, by Mr. Koehnle, that up to this time there was no 
relationship of counsel and client; and when he says that he showed 
him no abstract, and that Mr. Doster seemed to talk as though he 
knew it ail, and Mr. Doster affirma that he knew nothing about the 
matter, the only reasonable explanation, consistent with good faith 
and honesty on the part of the various parties, is that some such 
question as has been suggested was propounded. Mr. Koehnle may 
hâve said that the title was ail right, except that a mortgage was 
filed after the levy; perhaps may hâve said that it was acknowledged 
after. Under those circumstances Mr. Doster's saying to him that the 
attachment was prior to the mortgage, only gave information which 
was correct, upon the facts presented. 

One other considération should be noticed : Before a lawyer is 
punished by the enforcement of this strict rule, it should be made 
satisfactorily to appear that he did give information, — that he gave 
it as counsel, and upon facts presented to him fully and correctly by 
his client. Any gênerai opinion as to the law, given by counsel upon 
a half statement of the facts by the client, ought not to préjudice the 
counsel. It is very évident that thèse gentlemen went to Marion 
county, not looking to Mr. Doster to protect their interests in ail 
matters, believing themselves compétent as real-estate men, and re- 
lying upon their own judgment; that they were in that business; 
and, before they can hold him to such a rigorous doctrme, it seems 
to me they should make it clear that they presented to him, as their 
counsel, the full facts, and got his opinion thereon. This is not 
proved. At least, it is probable, in my judgment, that nothing of 
that kind took place ; and, as the burden is upon them, their dé- 
fense must f ail. 
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One other matter: There were tax-sale certificates outstanfling, 
held by Mr. Edward Wilder, of Topeka. Mr. Doster was asked about 
thèse sales. He advised that they were illégal, because the taxes 
were excessive. His advice was correct. After this land was pur- 
chased at the sheriff's sale Mr. Koehnle wrote to Mr. Doster to see if 
he could not buy the tax-sale certificates from Mr. Wilder, and there- 
after get a deed; and he did so. I do not see that that préjudices 
Mr. Doster's right to foreclose this mortgage. The tax deed may 
be in form, but it is not yet protected by the statute of limitations. 
While the deed cannot stand as a deed to defeat this foreclosure, yet 
the tax lien bas not been destroyed. The défendant was under no 
obligations to pay thèse taxes, — taxes which accrued prior to his pur- 
chase at the sheriff's sale. I think that the deed should be set aside, 
and the taxes adjudged a lien prior to the mortgage. So there will 
be a decree in favor of the plaintiff for foreclosure of the mortgage, 
giving a lieu subséquent to thèse taxes. 



Hardt V, Liberty Hiiii< Consolidated Min. & Water Co. and 

others. 

(Circuit Court, D. Galifornia. May 16, 1886.) 

1. Injunction— Modification of Ordeb— Service of Papeks. 

The rules and practice of the circuit court of the Ninth circuit, on an order 
to show cause wliy an injunction ahould not be modifled, require copies of ail 
the moving papers to be served with the order; and mère supporting affldavita 
cannot be filed in opposition to the affldavits showing cause, where the latter 
only controvert the moving afBdavits, and do not set up any new affirmative 
matter constituting a défense. 

2. Mines and Mining Claims — Mining Debbis — Impounding Dams. 

No dam for impounding mining débris, erected in mountain rivers, should 
be held suffloient to protect riparian and other proprietors below, where the 
détermination of their sufflciency resta upon the opinions of engineers, ap- 
parently equally intelligent, and those opinions are at variance; nor upon any 
évidence not of the most unquestionable and satisfactory character. 
8. Samb. 

It is not the province of the court to speculate upon the sufflciency of means 
adopted by trespassers for the protection of parties trespassed upon, or the 
sufflciency of such means to resist the action of the forces of nature, where 
the data for a correct détermination are uncertain and unreliable, and where 
an error in judgment is liable to work great injury to the latter. 

In Equity. 

A. L. Rhodes and A. L. Hart, for complaînant. 

James K. Byrne, for respondent. 

Sawybr, J. This is a suit similar to the somewhat noted Mining 
Débris Case, 9 Sawy. 441, S. G. 18 Fed. Eep. 753, to enjoin défend- 
ants from discbarging the dehris resulting from hydraulic mining 
into Bear river, by means of which it is carried down and deposited 
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upon the lands of complainant, who is a riparian proprietor in the 
Sacramento valley, on the river below. A preliminary injunction 
having been granted, one of the défendants, the Liberty Hill Consol- 
idated Mining and Water Company constructed a dam across the 
river in the canon below its mines for the purpose of impounding the 
dehris resulting from its mining opérations, and preventing it from 
flowing down the river, and injuring complainant. It now moves for 
a modification of the injunction on that ground, so as to be per- 
mitted to proceed with its mining. The défendant moves upon two 
affidavits of its engineers, describing the dam and its mode of con- 
struction, and declaring their opinion that it is whoUy sufificient to 
permanently impound the débris and obviate ail injury for the future. 
Complainant, in opposition, présents affidavits of two other engi- 
neers, who give their account of the construction and character of 
the dam, and express a decided opinion that the dam is wholly in- 
sufficient to accomplish the intended purpose. The défendant re- 
plies by affidavits of seven other parties sustaining the position of 
défendant, and contradicting complainant's affidavits in some par- 
ticulars, to which complainant again responds by several counter- 
affidavits. Tbe second batch of both respondent's and complainant's 
affidavits is objected to by the opposing party as not being admis- 
sible under the rules and practiee of the court. The respondent in 
the case is the moving party, and the rules and practiee in this court 
require that ail the papers and affidavits upon which the motion is 
based shall be served with the notice of motion or order to show 
cause, and that supporting affidavits will not afterwards be received, 
unless, in the discrétion of the court, the moving party is permitted 
to reply, where the other party sets up new affirmative mutter consti- 
tuting a good answer to the application. In this case the second batch 
of affidavits flled in response to complainant's affidavits in answer to 
the order to show cause ail related to the character, structure, and 
sufficiency of the dam for tbe purpose intended, and cover the same 
ground precisely as the moving affidavits, only they go more mi- 
nutely into the particulars of the facts, in response to the more par- 
ticular statement of facts given in the complainant's affidavits, and 
state the then présent condition of the dam. We do not think the 
complainant's affidavits, in response to the order to show cause, 
presented any new affirmative matter constitutinçi a défense, within the 
meaning of the rules and practiee of this court, that should entitle 
the moving party to reply. If the respondent desired to use them, 
■we think thèse supporting affidavits, so far as they relate to the con- 
dition of the dam at the time the order to show cause was obtained, 
should hâve been served as a part of the moving papers, so that 
complainant could hâve an opportunity to reply speeiûcally to each 
fact. The affidavits are ex parte, no opportunity for cross-exami- 
nation having been afforded. As they were not served as a part of 
the moving papers, if they are to be considered at ail, or even so far 
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as they relate to tlie subséquent condition of the dam, we think tbe 
second batch of affidavits in response should also be considered. 

The respondent originally rested its application upon the two affida- 
vits of the engineers, which its counsel, doubtlesa, deemed suflicient, 
deseribing tbe plan and construction of the dam, and giving theii 
opinion of its opération and efiQciency, and the complainant in the 
bill put in two^Bounter-affidavits of other engineers, controverting 
the positions in some particulars of their opponents. Complainant 
might well be content to oppose bis two witnesses to tbe two of the 
moving party upon the points covered by the affidavits, when be 
would not bave done so had they been supported in their position 
by seven other witnesses. To receive thèse seven supporting af- 
iidavits, and reject those offered by complainant to contradiet them 
and support bis own, would be giving respondent an unfair and in- 
équitable advantage. If one set of supporting affidavits is consid- 
ered, the other must be also, and, as there are some peculiarities in 
the case, it is perhaps best to consider both. But, under the view 
we take in this particular case, it is a matter of little conséquence, 
except 80 far as it is désirable to insist upon correct practice, how 
we rule on this point, for the result must be tbe same in either event. 

Upon the affidavits of the moving party, both originally and sub- 
sequently filed, taken either with ail the affidavits of the complainant, 
or with the affidavits of the two engineers alone, presented by bim, 
we are by no means satisfied that the dam in question — a dam 40 
feet bigh, erected on a bed of débris already 60 feet deep, brougbt 
down from the mines as the resuit of previous wasbing — is sufficient 
to either permanently, or for any considérable period of time, ac- 
complish the intended purposes, and adequately protect the com- 
plainants from the mining débris to be discharged into Bear river. 
In the face of the conûicting views of engineers on the subject, it is 
impossible to be satisfied of the sufficiency of this dam. The whole 
matter rests in mère opinion, We hâve no right to blindly speeulate 
upon matters of such conséquence. With our limited facilities, we 
cannot foresee, with reasonable certainty, what may occur in thèse 
mountain rivers, confined in deep canons, which sometimes become 
irrésistible torrents. 

Nothing short of the attribute and prescience of omniscience is 
equal to the task of determining tbe absolute sufficiency of sùeh a 
dam, and nothing should be accepted as sufficient, except upon the 
most indisputable and démonstrative évidence. Where the earth and 
other material displaeed in mining are removed from their bed, and 
cast into the main rivers in the mountains, they at once become sub- 
ject to the opération of the tremendous forces of nature, against 
which tbe puuy efforts of man can interpose but feeble barriers, at 
best, — can accomplish but little. A small beginning, arising from 
slight causes, originating in accident or design, or from the active 
forces of nature, may soon develop into a destructive breach in a dam 
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like that in question. Malice may instigate the application of dyna- 
mita, and the blowing up of the dam, as was claimed by the owners 
to be the case — although it is not a known fact — with the English dam 
8ome three years ago, and is now claimed with respect to the débris 
dam in Humbug canon. The English dam had been oonstructed 
•with the highest degree of engineering skill, by parties whose highcst 
interests required that it should be absolutely suffieient and safe 
under ail contingencies ; yet, through accident, malice, the forces of 
nature, or some other cause unknown, it gave way, and precipitated 
its destructive flood of water, in 10 hours, upon the plains 8b miles 
distant below, breaking, in several places, where the water channel 
was more than a mile wide, levées that had withstood the ordinary 
floods of the rainy seasons, and doing great damage to the surround- 
ing country. Dcbns Case, 9 Sawy. 484; S. 0. 18 Fed. Eep. 766. 

The lamentable failure of the state in building débris restraining 
dams under the direction of its own engineers, after an expenditure 
of half a million of dollars, and the equally unauccessful efforts of 
private mining companies shown in the Débris Case, 9 Sawy. 480, S. 
C. 18 Fed. Eep. 763, furnish a warningagainst relying too contidently 
upon the skill or opinions of engineers, however eminent. The re- 
straining and impounding dams erected by the state, whose interest 
it was to make them sufhcient, were in the plains, on coœparatively 
low grades. That of the English dam, doubtless, was in a more dif- 
ficult position, and was a water dam merely. Thèse were on a larger 
scale, it is true, and, possibly, some of them in more dangerous po- 
sitions, than the présent one ; but, if so, it is only a différence in de- 
gree. The same principles of physics and dynamics underlie and 
control and govern them ail. It is not for us, with our limited fac- 
ulties, to estimate and speculate upon possibilities, and measure off 
and lay down a Une indicating just how far trespaasers may encroach 
upon thq domain and overpowering forces of nature, within the sup- 
posed limits of reasonable possibility or probability, with safety to the 
rights of the parties below npon whom the trespasses are committed. 
A court having power to enjoin the nuisance might, with just as much 
propriety, refuse an injunction against the érection by the owner on his 
own premises of a magazine for the storage of gunpowder and dyna- 
mite, adjoining aud next to his neighbor's house, upon the évidence 
of experts in the matter that the magazine is constructed with the 
most perfect skill, and that it is and will be guarded by ail the means 
for securing safety known to science. Such a magazine might never 
explode, yet it is liable to explode at any moment. And the same 
would be true of one of thèse restraining débris dams, built aoross 
one of thèse main mountain rivers, liable to become roaring torrents. 
It might not give way for years, yet it is liable to do so at any time 
during a flood. 

If restraining dams must be relied on by the inhabitants of the 
valleys of California to protect them from destruction from mining 
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dehris, it woiild seem that such dams should be constructed by or 
under the supervision, and in accordance with the ideas, of the par- 
ties in danger and liable to be injured, rather than under tlie super- 
vision, and aecording to the views, of those who commit the tres- 
passes and perform the acts which give rise to the danger, and whose 
interests are not endangered, or in any respect liable to suffer. The 
party in danger should be the party to détermine the measure of his 
protection, — not the party creating the danger for his own benefit. 

It is for the pecuniary interest of hydraulic miners to get out as 
much of the precious metals as possible, with the least possible ex- 
pense. The interests of the moving party in this matter are simply 
to tide over the présent, and escape injunctions until its mines can 
be worked out. What happens afterwards is no concern of his. As 
human nature is constituted, the action of parties so situated, set in 
motion by an application of the coercive powers of the law, in the 
érection, at their own expense, and aecording to their own ideas, of 
impounding dams for the sole protection of the rights of those upon 
whom they commit trespasses, should be scrutinized with jealous care 
by those who administer the laws, and whose imperative duty it is 
to see that each man shall so use his own as not to injure his neigh- 
bor. It may well be doubted whether any restraining dam, however 
constructed, across the channels of the main mountain rivers, of a 
torrential character, should be accepted by the courts as a sufficient 
protection to the occupants of land in the valleys below liable to be 
injured. But if any are to be accepted, they should only be those 
the ample sufiSciency of which bas been established upon testimony 
of the most unquestionable and satisfactory character. Nothing^ 
should be left to conjecture. This is not a matter of a single dam. 
A rule must be laid down applicable to the entire gold-bearing région. 
It will be no use to restrain one mine, if others are allowed to run. 
Besides, it would be unjust. AU doing in jury must be stopped or 
restrained from contributiiig to further injury, or none. 

In discussing this subject in the Mining Débris Case, 9 Sawy. 537,, 
S. C. 18 Ped. Rep. 803, we said, respecting the gênerai practicability 
of building safe impounding dams : 

"As is usually the case, the views of différent engineers and experts, dis- 
tinguisJied in their profession, differ widely upon the point of practicability 
and safety. The larger number of witnesses called, and much the larger 
amount of testimony in this case, so far as mère opinion goes, are, doubtless, 
in favor of the practicability, if sufficient means are furnished. But ail the 
practical experiments h(Tetofore made, at great expense, under the super- 
vision of the state, and of compétent engineers, hâve been lamentable fail- 
ures. The dams constructed were, doubtless, in many particulars defective. 
But what guaranty has the court, and those whose lives and property are at 
stake, that any future works of the kind will not also be defective? As at 
présent advised, with some knowledge of the tremendous forces of nature, 
we cannot undertake to say, upon the mère opinion of experts generally at 
variance, as in this case, however compétent, that the scheme would beprac- 
àcable and safe. We cannot deflne in advance w^ * works shall be suffi- 
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cierit, and autliorize the continuance of the acts complained of upon the ppr- 
formance of any prescribed conditions. In view of past expérience liereand 
elsewhere, with the damming up of watérs, and of the wide différence of 
opinion of compétent engineers on the subjeot, it is clear that we should not 
he justified in an attempt to prescrihe in adoaiice any kind of a dam under 
which a laiye community shall be eompelled to live, in dread of a perpétuai, 
seriously alarming, and ever présent, menace." 

My associate added : 

"Besides, it is a very serious question in my mind whether any person or 
community ean or ought to be reqiiired to submit to the continuons péril of liv- 
ing under or below such a dam as this must necessarily be, if it is made higli 
enough to irapoundthe coarse raaterial; and this, raerely for the convenience 
of another person or persons in the pursuit of his or their private business. 
It may be lilcened, at least, to living in the direct pathway of an impending 
avalanche." Id. 551. 

The more we refleot upon this point the more confident we are in 
the soundneBa of the views there expreseed. We cannot know whether 
the dam in question will be sufficient for the purposes indicated, or 
whether it will be kept in repair, and continue to be adéquate ; and 
we hâve no right to speculate upon what may happen at the expense 
of or péril to the safety of complainant, and numerous others occupy- 
ing similar situations. We might as well undertake to preseribe in 
advance the kind of dam that would be deemed and held suf&cient 
and satisfaotory, as to détermine now whether this dam will now be, 
and hereafter continue to be, adéquate to the purposes intended. We 
cannot undertake to do either. We cannot undertake to set bounds 
to the opérations of the forces of nature, where the rights of others 
are liable to be thereby seriously injured should thèse bounds be er- 
roneously tixed. 

Although we do not claim to be experts in thèse matters, yet, with 
some knowledge of physics, and the laws which govern the forces of 
nature, and with no inconsiderable observations of the results of their 
opération, we cannot say, even upon the very intelligent affidavits of 
the moving party's witnesses, without considering the complainant'a 
affidavits at ail, that we are satisfied that the dam in question is or 
will be sufficient for the purposes intended, or at ail adéquate to pro- 
tect the complainant, and others similarly situated, from further in- 
jury. And this want of satisfaction is largely increased by the op- 
posing opinions and statements of the engineers whose affidavits, 
apparently equally intelligent and reliable, were taken and presented 
on behalf of the complainant. We are fully satisfied that the motion 
to modify the injunction should be denied, and that the order suspend- 
ing its opération should be vacated, 

Both witnesses and counsel state that they hâve constructed this 
dam upon the suggestion of the court upon the subject, apparently 
intimating that, having done so, the court is committed to their view 
as to their rights. If this is the supposition, it is not perceived 
how any such idea could hâve been derived from anything said in 
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the Dehrîs or any other case. Indeed, ail that was said in the dis- 
cussion of the questions in that case, as will be seen from the ex- 
tracts given, leads in a contrary direction. The case was a new one, 
involving vast interests. The manifest hardship of stopping hydraulic 
mining, upon mining investments was painfully évident to the court; 
and being extremely anxious not to interfère with those interests any 
further than was absolutely necessary to protect the rights of others 
wrongfully injured by thèse opérations, and wiahing to be in a posi- 
tion to reîieve the mining interests from any unnecessary hardship, 
should any change of conditions or other contingency arise by which 
it could properly be obviated, it was in conclusion observed : 

"As it is possible that sorae mode may be devised in the future for obviat- 
ing the injuries, either one of those suggested, or some other successf ully car- 
ried out, so as to be both safe and effective, a clause will be inserted in the 
deeree giving leave on any future occasion, when some such plan may hâve 
been successfully executed, to apply to the court for a modification or sus- 
pension of the injunction." 

The clause suggested, whether wisely or not we do not yet know, 
was accordingly inserted in the deeree. But it in no degree indicated 
what would be deemed "safe and effective" to protect the interests of 
the parties in such sensé as to justify a modification of the deeree ; 
and there was, certainly, no indication as to what means would be 
"safe and effective" as to the mine then in question, and much less 
at the point where the dam now under considération is located. 

Let the motion be denied, and the order temporarily suspending 
the opération of the injunction against the Liberty Hill Consolidated 
Mining & Water Company be vacated, and the injunction reinstated. 



Central Trust Co. v. Wàbash,,St. L. & P. Ry. Co. (Hannibal 
Water Co., Intervenor.)* 

(Circuit Court, B. D. Missouri. June 26, 1886.) 

Watek Companibs— Contkacts — Sales— Eailroads. 

AVhere, under a contract with a water company, a railroad is authorized to 
use a specifled quantity of water for so much per annum, but consumes only 
a portion of that quantity, it cannot sell the balance. 

In Equity. 

This is an action to reoover the value of water taken by the receivera 
of the Wabash, 8t. Louis & Pacific Kailway Company from the 
mains of the intervenor, at the round-house of tbe Missouri Pacific 
Eailway Company. The défense is that the water was sold to the 
défendant by the Missouri Pacific Bailway Company, and that the 

'Reported by Benj. P. Rex, Bsq., of the St. Louis bar. 
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latter liad a right, under its contract with intervenor, to make the 
sale. Said contract provides that the intervenor shall furnish water 
to the Missouri Pacific Eailway Company, "at Hannibal station, in 
their tank, at round-house, and at -Penstock, * * * for the gênerai 
uses of the road at this point, for a term of ten years, * * * for 
the sum of $1,080 per annum. * * * It is further agreed and 
understood that the above price * * * is based on an average 
daily consumption of 50,000 gallons, to be determined either by 
meter measurement or by the estimated capacity of the engines 
watered. • » * When said daily average shall exceed 60,000 
gallons, the party of the second part shall pay for such excess at the 
rate of 10 cents per 1,000 gallons." The amount used by both the 
Wabash and the Missouri Pacific Eailway Company did not exceed 
50,000 gallons per month. 

H. D. Wood, for intervenor. 

G. S. Grover, for receivers. 

Trbat, J., (orally.) In the matter of the intervening pétition of 
the Hannibal Water Company, according to the terms of tbe con- 
tract submitted to the court, it appears that an arrangement was 
made between the intervenor and the Missouri Pacific Eailroad for 
the supply of water, determined by the provisions of said contract. 
There was no authority on the part of the Missouri Pacific Eailroad 
to sublet or furnish supplies to other parties. It having done so, 
and received from the respondent in this case that amount of money, 
it should refund the same, for the value of the water supplied belongs 
to the intervenor, and not to the Missouri Pacific. 



In re North Bloomfield Geavel Min. Co. 

WooDBUFF V. NoETH Bloomfibld Gteavel Min. Co. tLixà others. 

'(Oircuit Court, D. Galifornia. May 9, 1886,> 

CONTEMPT— ViOLATIOH OF InJUNCTION— MlNING DbBRIS. 

Running a tunnel 2,500 feet into respondent's mine, and washing the earth 
removed therefrom, and washing the earth from caves of the banks, occur- 
ring from time to time, by a hydraulic monitor, and other washings of earth 
and débris by water flowing over the high banks of the mine into a tributary 
of the Yuba river, la a violation of the injunctlon perpetually restralning de- 
fendants "from discharging or dumping into the Yuba river, or Its trlbutarles, 
any of the tailings, boulders, cobble-stones, gravai, sand, clay, débris, or other 
refuse matter, " from any of thelr mines; conatltutes a violation of the injunc- 
tlon; and a contempt. Funishment: A âne of $1,500 imposed as a punlsh- 
ment for the contempt. 

Before Sawyer, J. 
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master's report. 



The évidence clearly shows that, sinee the date of the flling of the decrea 
herein, niining tailings hâve been discharged into Humbug creek by the re- 
spondent the North Bloomfield Gravel Mining Company, froin its mine de- 
scribed in the blU. With référence to the character and extent of tlie mining 
opérations which hâve been carried on in said mine since the date referred 
to, it appears from the testimony that in June, 1884, the said respondent 
eommenced the construction of a tunnel along tlie bed-roclc in its mine, for 
the purpose of drift mining; tliat drift mining has been there carried on con- 
tinuously from that time to the présent; and that, up to the présent time, 
2,500 or 3,000 feet of tunnel and drifts, seven feet high, and averaging four 
and a half feet wide, hâve been run. The drift tunnel was started in the 
mine on the channel, at the base of a point or pinnacle projecting into the 
excavation, from its northerly bank, about 20 or 30 feet; the height of said 
point or pinnacle at that time being about 150 feet, and its présent height 
being 50 to 100 feet. In the same month (,Tune, 1884) a 22-inch pipe, tér- 
minating with a hydrauliemonitor, was placed, and has ever since remained, 
in a position comraanding the mouth of the drift tunnel, distant therefrom 
about 100 to 150 feet eastwards. ïo the west of the tunnel mouth, at about 
an equal distance, is the terminal point of a 15-inch pipe, bearing the lower 
joint or "knuckle" of a monitor. The chief purpose of both of thèse pipes 
was to provide strearas of water to be used for the protection of the drifting 
opérations. / Water driven through the monitor washed awaymaterial which 
caved or was washed down from the banks, and which covered or threat- 
ened the mouth of tlie tunnel. The other pipe mentioned terrainated upon 
the west side of the tunnel mouth, where the banks of the excavation were 
less liableto injurions caving; and the intention was that, should the caved 
bank cover the end of this pipe, and the bed-roek in its neighborhood, a 
stream of water passing throngh the pipe, and out at the knuckle, would wash 
away the fallen material. In case of a serions cave of tlie bank upon that 
side, a monitor nozzle could readily be adjusted upon the knuckle, and the 
caved gravel piped away. Water ttowing through a branch of the eastern 
pipe mentioned washed into the outlet tunnel, and into the creek, the ma- 
terial resulting from the drifting opérations. 

As previously stated, the location of the monitor has net been changed 
since it was placed in position, abont the tiine the work of drifting eom- 
menced; and the material which has been removed from the vicinity of the 
drift tunnel in the mine is not of great quantity, when compared with that 
which would hâve been run off had the monitor been moved from place to 
place, and kept in constant opération, as in former times. Still, a considér- 
able quantity of mining tailings has undoubtedly been discharged into the 
creek from respondent's mine since the date of the decree. During the en- 
tire perlod which has elapsed since that date, at least 1,000 miner's inches of 
water has daily, with tlie exception of short intermissions for rejtairs to flumes, 
been run into and through the mine, either through pipes, or overthe banks 
of the excavation. 

The drift tunnel was started near tlie center of a bend in the northern 
bank of the excavation ; and, when préparations fordrifting were eommenced, 
a moraine, composed of material wliich had fallen from the banks, lay on the 
bed-rock in the immédiate vicinity of the présent location of the drift tunnel 
mouth. The form of the moraine was triangular, its base being about 250 or 
300 feet across, and its two sides running up to a point at or near the center 
of the bend referred to. The slope of the moraine from base to apex was 
graduai, and its depth varied from nothing at the base to 25 or 30 feet at the 
apex. A channel through this mass, from flve to eight feet in width, was 
made by water flowing into the mine through the Malakoiï ravine, and the 
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remainder of the moraine has since been washed away. In the bank on each 
side of tlie projection in which the mouth of the drîft tunnel is located, a chasm 
or gorge has been washed back two or three hundred feet, its width being two 
or three feet at the bottom and about one hundred feet at the surface, the 
banks in that locality being of a height ot at ieast two hundred feet. Some 
portion of the bank in the vicinity of the drift tunnel mouth lias also been 
washed away. Some portion, howover, of the gravel which has caved from 
the top of the pinnacle which overtops the drift tunnel, and some of the rea- 
terial which has fallen from the banks upon either side, still remains within 
the excavation, as it fell. The testimony also shows that water has been run 
over the embanknient, and so through the outlet tunnel into Humbug creek, 
at other places thanat those raentioned above. 

I therefore flnd, and do report, that, since June, 1884, the North Bloomfleld 
Gravel Mining Company, respondent, has been continuously engaged inprac- 
tical drift mining in its mine described in the bill herein ; that, in prosecuting, 
facilitating, and protecting such drift mining opérations, said respondent 
has removed from its said mine, and discharged into Humbug creek, a tribu- 
tary of the Tuba river named in the decree herein, a considérable quantity of 
mining tailings; that mining tailings, in much less quantity, hâve also been 
by said respondent discharged from its said mine into said creek, by means 
of water run from ditches over the banks of said mine; and that thereby said 
respondent has violated the décrétai order of this court, and is in contempt. 
Kespectfully submitted, S. C. Houghton, Master. 

A. L. Rhodes and A . L. Hart, for complainant. 
Stewart é Herrin, for respondent. 

Sawyer, J. The master reports that, since the entry of the de- 
cree, "mining tailings hâve been discharged into Humbug creek by 
the respondent, * * * from its mines described in the bill." 
After stating that respondent had run some 2,500 to 3,000 feet of 
tunnel for drift mining, and carried on drift mining continuously 
from June, 1884, washing the débris arising from such mining, and 
from caves of the bank occurring from time to time, washed away 
by monitors properly located for the purpose, into the creek wherein 
the débris had theretofore been discharged, and giving particulars of 
the opérations of respondent, be concludes : 

"I therefore find and report that since June, 1884, the North Bloomfleld 
Gravel Mining Company, respondent, has been continuously engaged in prac- 
tical drift mining in its mine described herein; that in prosecuting, facilitat- 
ing, and protecting such drift mining opérations, said respondent has re- 
moved from said mine, and discharged into Humbug creek, a tributary of 
the Yuba river named in the decree herein, a considérable quantity of min- 
ing tailings; that mining tailings, in much less quantity, bave also been dis- 
charged from its said mine into said creek, by means of water run from 
ditches over the banks of said mine; and that thereby said respondent has 
violated the décrétai order of this court, and is in contempt." 

No exceptions to the master's report were filed by respondent, and 
there was no good ground for exception; but the complainant filed 
several exceptions upon the ground that upon varions points the find- 
ings are not so strongly put against said respondent as the testimony 
requires, and on the ground that he did not find that the violation of 
the injunction was willful. The testimony upon which the findings 
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are based was reported in full, in pursuanee of the order. After a 
carefnl examination of ihe évidence, I ara satisfied that tbe master 
has made an intelligent, fair, and impartial report ; but it is certainly 
f ully as favorable to the respondent as it was entitled to expect, and is 
sufficient, witbout modification, in the light of the testimony, to en- 
able the court to make a proper disposition of the question of con- 
tempt. ■ 

The respondent insists that the mining done being "drift mining," 
as its counsel term it, and the hydraulie washing performed by means 
of the monitor being such as was incident to the drift mining, and was 
necessary to the protection and successful carrying on of drift mining, 
there was no violation of the injunctiod. It is insisted that this drift 
mining, and its incidents, are not within the terms of the decree; or, if 
otherwise, that the decree is broader than is justified by the alléga- 
tions of the bill, and to that extent shoukl not be enforced. I cannot 
assent to this view. It is true that the bill describes the opérations 
carried on by respondent by means of wbiçh the débris is thrown into 
the streams, as hydraulie mining. But thîs is only a means by whieh 
the débris whieh works the mischief is discharged into and deposited 
in the stream, and sent on its destructive course. The thing sought 
to be restrained is not hydraulie mining, — merely the means by whieh 
the débris is discharged into the stream. It is not sought to restrain 
hydraulie mining in itself, or as an occupation, but only so far as it 
is a means of injury, 

The complaint is that the débris is discharged into and deposited 
in the streams, to complainant's injury; that "with full knowledge 
of the irréparable damage to your orator caused, and to be caused, 
by tbe aforesaid use of the channels of the foregoing described streams, 
as a place of deposit and wastage of the tailings of thèse said mines, 
* * * they make the announcement of their intention to continue 
to use the channels of the Yuba river, and its tributaries, aforesaid, 
as a place of deposit for their tailings from their aforesaid mining 
claims," etc. ; and that they "claim a common right to deposit the 
tailings and débris from their several mines in the Yuba river and its 
tributaries," etc. The prayer of the bill is for an injnnction, not 
against hydraulie mining merely, but "enjoining them, and each of 
them, from discharging or dumping into the Yuba river, or any of its 
forks or tributary streams, or into Deer creek, any of the tailings, 
boulders, cobble-stones, gravai, sand, clay, débris, or refuse matter, 
from any of their said tracts of minerai lands or mines; and also 
from causing or suffering to flow into said creeks, or tributary streams 
aforesaid, any tailings, boulders, cobble-stones, gravel, sand, clay, or 
refuse matter therefrom," etc., and the decree conforms to the prayer, 
and provides that the said défendants, "and their and each and ail 
of their servants, agents, and employés, are perpetually enjoined and 
restrained," not from hydraulie mining, but "from discharging or 
dumping into the Yuba river, or into any of its forks or branches, or 
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into any stream or tributary to said river, or any of its forks or 
branches, and especially into Deer Creek, Sucker Fiat ravine, Hum- 
bug creek, Seotchman's creek, any of the tailings, boulders, cobble- 
stones, gravai, sand, clay, débris, or refuse matter from any of the 
tracts of minerai land or mines described in the complaint; andalso 
from causing or suffering to flow into said rivers, creeks, or tributary 
streams aforeaaid, therefrom, any of the tailings, boulders, cobble- 
stones, gravel, sand, clay, or refuse matter resulting or arising from 
mining thereon." If respondent can work their mines by the 
hydraulic process or otherwise, without discharging their refuse matter 
into the streams, they are at fuU liberty to do so. 

This language was carefully considered when the terms of the de- 
cree were settled, and I do not think it broader or more comprehen- 
sive than either the prayer or the allégations in the body of the bill 
justified. It can make no différence whether the refuse matter is 
thrown into the streams by wbat is strictly called hydraulic mining or 
drift mining. This can onlybe a question of degree in the injury re- 
sulting. The acts found by the master are clearly within the terms 
of the decree and the acts complained of . Indeed, if the decree could 
be limited, as to débris thrown into thèse streams, to hydraulic miii' 
ing alone, I think the acts reported by the master, and, especially, as 
shown by the testimony taken, constitute "hydraulic mining," within 
the proper meaning of the term as used in the bill. There was, cer- 
tainly, considérable "hydraulic mining" within the narrowest mean- 
ing of the term. 

There is, in my judgment, no matter of estoppel in the observa- 
tions of counsel made during the progress of the trial. Until reversed, 
the rights of the parties are settled by the decree and the pleadings 
upon which it is founded. There is no évidence of the complainant's 
having assented to, or having induced, any violation of the injunc- 
tion since the entry of the decree. The respondent, therefore, must 
be adjudged to be in contempt. 

It only remains to détermine the punishment that should be in- 
flicted for the contempt adjudged. As this is the first occasion in 
this court of the kind, and the défendant disclaims any intent to dis- 
regard the decree of the court, and its officers profess to believe that 
mining in the mode pursued by them, which theycall "drift mining," 
would not be a violation of the injunction, and considering the observa- 
tions of complainant's counsel at the trial, I shall not be severe, in 
view of the immense interests affected, and the amount of the pro- 
ceeds of the mine resulting from the violation of the injunction. 
Considering the amount of work performed, which although far be- 
low what had formerly been accomplished, the amount of débris dis- 
charged into the streams was by no means inconsiderable. The de- 
cree in this case is either right or wrong. If right, there can, properly, 
be no temporizing or compromise by allowing some wrong to be done. 
The wrongful acts of filling the streams with the débris, to the injury 
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of parties below, by whatever means acoomplished, must be wholly 
stopped, in ail cases, or the rights of the injured parties cannot be 
efficiently protected. Having no doubt, myself, of the propriety et 
the deoree, in ail its parts, it is my imperative duty to hereafter en- 
force it, if necessary, by ail the sanctions afforded by the law. If 
■wrong, it can readily be corrected on appeai. Let judgment for a 
fine of $1,500 be entered, with oosts. As a compensation, in part, 
for the large expenses that must hâve been incurred in procuring 
évidence and prosecuting this proceeding for contempt, the money, 
when coUected, will be paid over to complainant or bis solioitors. 
Let judgment be entered accordingly. 



KiNQ Ieon Bridge & Manuf'o Co. v. Countï of Otoe. 
(Circuit Court, D. Nébrasha. June 4, 1886.) 

1. Statuts of Limitations— Whbn Bbgins to Rijn— Nebraska Statute — 

COUNTY Wakkants. 

The right of action upon county warrants accrues upon the refusai of the 
treasurer to pay them on présentation, and the statute of limitations of Ne- 
braska begins to run from that time.* 

2. Samb— Action, whbn Babbbd. 

An ordinary action of debt cannot be maintaîned in this court to enforce 
the payment of county warrants, unless the suit is brought within flve years 
from the time the cause of action accrues. 

Debt on County Warrants. Demurrer to answer. 

This suit is based upon two county warrants, properly drawn upon 
the treasury of the défendant, which were duly presented for pay- 
ment, but were not paid for want of funds to meet the same. The 
one warrant was issued to Z. King or order, on the ninth October, 
1878, for $1,605, and was presented to the treasurer for payment on 
the twenty-third day of October, 1878, and indorsed by the treasurer : 
"Presented, and not paid for want of funds." The other warrant 
was issued to the said King on the ninth January, 1879, for $1,605, 
and was presented for payment on the fifteenth January, 1879, and 
was by the county treasurer duly indorsed : "Presented, and not paid 
for want of funds." This suit was commenced on the tenth day of 
November, 1886. The défendant pleads the statute of limitations, 
and relies upon that défense alone. The plaintiflf demurs to the 
answer. 

JV. S. Harwood, for plaintiff. 

J. G. Watson, for défendant. 

DoNDY, J. When a claim against a county bas been audited, and 
warrants hâve been drawn on the treasury therefor, and such war- 

'See note at end of case. 
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rants bave been aecepted by the créditer, he must présent them to the 
treasury for payment before he can properly sue the county thereon. 
When presented to the treasufer for payment, and payment is re- 
fused, the right to sue becomes complète and absolute, and the law- 
ful holder of the warrants can then proceed to hâve his claim re- 
duced to judgment. There was nothing whatever in the way of Z. 
King, the payée, or the plaintif, his assignée, suing on said warrants 
at any time after the fifteenth day of January, 1879. The cause of 
action had accrued on both the warrants at that time, and the stat- 
ute of limitations commences to run as soon as the cause of action 
accrues. We bave this provision in our statute of limitations, on 
which the défendant relies : 

"Civil actions, other than for the recovery of real property. eau only be 
brought within tbe following periods after the cause of action shall hâve ac- 
crued: * * * Within flve years, an action upon a specialty, or any agree- 
ment, contract, or promise in writing, or foreign judgment." See sections 9, 
10, pt. 2, Code Civil Proc. 

This suit was commenced nearly seven years after the cause of 
action accrued, It seems to me to come fully within the provisions 
of the section of the Code above quoted. The action was not brought 
in time. The statute of limitations is therefore well pleaded. It 
follows that the demurrer to the answer must be overruled. 

The plaintifï may, at its option, take leave to reply, or dismiss this 
action without préjudice, in 10 days. So ordered. 

Brewbr, J., conçu rs. 

NOTE. 

Statutea of limitations are statutes of repose, Hurley v. Cox, (Neb.) 2 N. W. Eep. 705 ; 
Letsoii V. Kenyon, (Kan.) 1 Pae. Rep. 562; Taylor v. Miles, 5 Kau. 499 ; Elder v. Dyer, 
26 Kan. 604, and are enacted upon the presumption that one having a well-founded 
claini will not delay enforcing it beyond a reasonable time if he bas the power to sue. 
Such reasonable time is therefore defined and allowed. But the basis of the presump- 
tion is gone whenever the ability to resort to the court bas been taken away ; for in such 
a case the créditer bas not the time within which to bring his suit that the statute con- 
templated be should liave. Greenwald v. Appell, 17 Fed. Rep. 140. 

The object of the statute is to suppress fraudulent and stale clairas, and prevent them 
from showing up at great distances of time, and surprising the parties or their repré- 
sentatives when ail the proper vouchers and évidence are lost, or the facts bave become 
obscure from the lapse of time, or the defective nietnory or death or removal of wit- 
nesses. Hurley v. Cox, (Neb.) 2 N. W. Rep. 705 ; Spring v. Gray, 5 Mason, 523. 

Where a statute of limitations provided that in cases where the cause of action had 
already accrued at tbe passage of the act a party should hâve tbe whole period pre- 
scribed by the act, after its yjassage, in wliicb to commence action, and by another act 
of the same législative session it was provided that said statute and others should take 
efifect at a day subséquent to the date of tbeir actnal passage and approval by the gov- 
ernor. it was held that the period of limitation did not begin to run until the statute 
took effect, as provided in the second act. Schneider v. Hussey, (Idaho.l 1 Pao. Rep. 
343; Rogerg v. Vass, 6 lowa, 408. 

1. Agents. As a gênerai rulethe statute of limitations doesnot commence to run in 
favorot an agent and against his principal until the principal bas knowledge of some 
wrong committed by tbe agent inconsistent with tbe priucipars rights. Perry v. 
Smith, (Kan.) 2 Pac. Rep. 784; Green v. Williams, 21 Kan. 64; Auld v. Butcher, 22 
Kan. 400; Kane v. Cook, 8 Cal. 449; Ang. Lira. ? 179 etseg.; 7 Wait, Act. & Def. 238. 

But it has been held that where an agent is appointed to coUeot money and remit, 

after deducting his reasonable charges, and fails to do so after a reasonable time, the 

statute of limitations commences to run. Mast v. Easton, (Minn.) 22 N. "W. Rep. 253. 

See Stacy v. Graham, 14 N. Y. 492 ; Lill.e v. Hoyt, 5 Hill, 395; Hart's Appeal, 32 Coua. 

v.27F.no.l2— 51 
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520; Camplieirs Adiii'rs v. Boggs, 48 Pa. 8t. 524; Denton's Ex're v. Embury, 10 Ark. 
228 ; Estes v. Stokes, 2 Eich. Law. 133 ; Mitchell v. McLemore, 9 Tex. 151 ; Hawkins v. 
Walker, 4 Yerg. 188. 

The factthattlie principal did not know when the claim was coUected, aiidhencedid 
not know that the agent nad failed in the performance of bis duty, and that a right of 
action had aconied, will not eifect the running of tlie statute. Mast v. Easton, (Minn.) 

22 N. W. Eep. 253; Cook v. Van Etten, 12 Minn. 522, (Gil. 431.) 

2. Bankbuptcy. The statute of limitations is no bar to proof in bankruptcyif it had 
notrun against the claim at the comruencementof the proceedings in bankruptcy, In 
re McKinney, 15 Fed. Hep. 912 ; and no lapse of tiiiie will prevent the proof of the claim 
before the register, up to the final distribution of dividends. If it is so barred by the 
statute before the adjudication, it will reniain barred, and the claim cannot be proven. 
In re Graves, 9 Fed. Rep. 816. 

3. BiLLs, Etc. In a suit by the drawee of a bill of exohange against an indorser, where 
such bill was drawn by the treasurer of the United States, and the nanie of the payée 
forged, the statute of limitations does not begin to run until judgment has been ob- 
tained by the United States against the drawee. Merchants' Nat. Bank of Baltimore v. 
First Nat. Bank of Baltimore, 3 Fed. Kep. 66. 

o. Gainis Payable on Pemand. Where no time is specifled within whîch a loan of 
money is to be repaid, the presumption of the law is that it was to bepaid on demand, 
and tlie statute of limitations commences to run from the tinie of the loan. Borland 
V. Dorland, (Cal.) 5 Pac. Rep. 77; Ang. Lim. g 95. 

On a due-bill without day of payment a cause of action accrues on delivery, and tho 
statute begina to run. Douglass v. Sargent, (Kan.) 4 Pac. Rep. 861. See Palmer v. 
Palmer, 36 Mich. 487; Herrickv. Woolverton, 41 N. Y. 581 ; Wheeler v. Warner, 47 N. 
Y. 519 ; Stover v. Hamilton, 21 Grat. 273 ; Bowman v. McChesney, 22 Grat. 609. 

In an action to recover from a bank a gênerai deposit, the statute does not com- 
mence to run until a demand, unless the demand has been in some way dispensed 
with. Brauch v. Dawson (Minn.) 23 N. W. Eep. 552. 

And the same is true of an "espeoial deposit." Smiley v. Fry, (N. Y.) 3 N. E. Eep. 
186. 

4. Bonds, o. Adminvstrator'» Bond. Theliability ofasurety on an adrainistrator's or 
executor's bond is not fixed, and no cause of action arises thereon until there is a ju- 
dicial asoertainment of the default of the principal, and from this time the statute of 
limitations begins to run. Alexander v. Bryan, 4 Sup. Ct. Rep. 107. 

This judioial ascertainment must be something more than the mère auditing of the 
accounts. There must be a decree ordering payment, on which prooess to collect can 
issue against the principal. Id. 

6. Appeal-Bonds. The statute commences to run in favor of sureties on an undertak- 
ing on appeal from the date of the afflrmance of the judgment to which it relates. 
Clark V. Smith, (Cal.) 6 Pao. Eep, 732; Crâne v. Weymouth, 54 Cal. 480; Castro v. 
Clarke, 29 Cal. 11. 

c. Quardian's Bond. The statute commences to mn against suit on guardian's bond 
when the person ceases to be guardian. Probate Judge v. Stevenson (Mich.) 21 N. W. 
Eep. 348 ; and in case of a default, a right of action flrst accrues to the ward when 
amount of such default is ascertained by the court in the settlement of the guardian's 
iinal account, and from this time the statute runs. Bail v. La Clair (Neb.) 2a N. W. 
Rep. 118. 

d. Public Officer^s Bond, The statute does not commence to run in favor of sureties on 
the bond of a public officer until the liability of their principal has been fixed. Law- 
rence V. Boolan, (Cal.) 5 Pac. Eep. 484. 

And il has been held that where an assessment of damages for a right of way is paid 
to a sheriff, the statute begina to run against an action on sheriffs bond to recover such 
assessment when the time fixed by law for appeal has expired. Lower v. Miller, (lowa,) 

23 N. W. Eep. 897. 

5. BooK- Accounts. On the settlement of a book-account it has been held that the stat- 
ute of limitations begina to run from the time the account ia aettled, and not from the 
time of the discoverv of facts showing that such settlement was fraudulently made. 
Kirby v. Lake Shore & M. 8. E. Co., 14 Fed. Eep. 261. 

On an open, mutual account the statute does not commence to run until the date of 
the last item charged. Hannon v. Engelmann, (Wis.) 5 N. W. Eep. 791. 

Where an open account is closed by an agreement that certain parties shall assume 
payment, the statute runs from the date of such agreement. Hammond v. Haie, (lowa,) 
16 N. W. Eep. 585. 

But where the items of an account are ail charged against one party it is not a mutual 
account, Fitzpatrick v. Henry, (Wis.) 16 N. W. Eep. 606 ; Butler v. Kirby, 53 Wis. 188 ; 
S. 0. 10 N. W. Eep. 373 ; Ang. lim. gj 148, 149 ; and each item will stand, as regards the 
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running of the statiite, as thougli it atood aloiie. Courson's Bx'rs v. Courson, 19 Ohio 
Bt. 454. See Blair v. Drew, 6 N. H. 235 ; Smith v. Dawson, 10 B. Mon. 112 ; Craighead 
V. Bank, 7 Yerg. 399; Lowe v. Dowbora, 26 Tex. 507; Cottam v. Partridge, 4 Mail. & 
G. 271 ; Williams v. Griffiths, 2 Cromp., M. & R. 45 ; Tanner v. Stuart, 6 Barn. & G. 
603; Bellv. Morrison, 1 Pet. 351. 

6. CoNTEiBOTioN. On an action for contribution by one of the sureties ou a note against 
whom a judftnient has beeu taken for the full amount, the statute begins to run from 
the date of the paynient of such judgment. Preston v. Gould, (lowa,) 19 N. W. Rep. 
834. See Lamb v. Withrow, 31 lowa, 164 ; Johuston v. Belden, 49 lowa, 301. 

7. CoNVEBSioN. The statute commences to run against an action for conversion from 
the date of such conversion. Doyle v. Callaghan, (Cal.) 7 Pac. Rep. 418. 

8. Corporation — Municipal. In an action against a municipal corporation for dam- 
ages for an injury caused by defeetive sidewalk, the statute begins to run from the time 
whensuchclaim is disallowed, or the failureof thecounoil toacton theniatter amount- 
ing to a disallowance. Watson v. City of Appleton, (Minn.) 22 N. W. Rep. 475. 

It was held by the snpreme court of Ohio in Perry Co. v. Railroad Co., 2 N. B. Rep. 
854, that where a railroad compaiiy had injured a county bridge, that the statute did 
not begln to run against a claim on the part of the county against therailroad company 
for damages until after the bridge had beeu restored to ita former condition by the 
county commissioners. 

9. CoEPOEATioNS — Stockholdbrs. In anaotionagainstaatockholdertosubjecthisun- 
paid shares of stock to satisfaction of a judguient against a corporation, the statute be- 
gins to run when the cause of action against the corporation accrued. First Nat. Bank 
of Garrettsville, Ohio, v. Greene, (lowa,) 17 N. W. Rep. 86 ; afflrmed on rehearing, 20 
N. W. Rep. 754; Baker v. Johnson Co., 33 lowa, 155. See Prescott v. Gonser, 84 lowa, 
175 ; Beecher v; Clay Co., 52 lowa, 140 ; 8. G. 2 N. W. Rep. 1037. 

Where one corporation transferred to another ail ita property, except its franchise, 
and such other corporation assumed to pay ail debts, and a creditor of the grantor, 
whose claira of action arose before the conveyance was executed, but not yet barred by 
the statute of limitations, brought suit at law against the grantor, and obtained judg- 
ment on which an exécution was isaued, but returned uusatisfled, and then. after the 
time fixed by the statute of limitations had run since the cause of action arose against 
the grantor, brought suit in equity against the grantor and the grantee, it was held that 
the claim wasneither barred by lâches nor thestatuteof limitations. Poggv. St. Louis, 
H. & K. R. Co., 17 Ped. Rep. 871. 

As to an action by stockholder suing in his own name for beneflt of ail stockholders 
against directors for misappropriation, etc., see infra, 31, a. 

10. Co-Tenani8. The statute does not run as against tenants in common until aotual 
ouster. Hume v. Long, (lowa,) 5 N. W. Rep. 193. 

A qultclaim deed by one tenant in common will not set the statute running as against 
other tenants in common. Moore v. Antell, (lowa,) 6 N. W. Rep. 14: Hume v. Long 
(lowa,) 5 N. W. Rep. 193. 

11. CovKNANT. The statute of limitations commences to run against a covenant fron 
the time substantial damage is sustained. Post v. Campau, (Mioh.) 3 N. W. Rep. 272 

Where land, the parauiount title being in another, is conveyed with covenant ol 
seizin, the covenant is broken on the delivery of the deed, and the statute begins to 
run. Sherwood v. Landon, (Mich.) 23 N. W. Rep. 778; Matteson v. Vaughn, 38 Mich. 
373. 

12. Dbcbdbnts, Estâtes of. The statute commences to run against a rejected claim on 
the estate of a décèdent from the time of its actual rejection. Bank of Ukiah v. Shoe- 
make, (Cal.) 7 Pac. Rep. 420. 

A claim against an estate is not barred beeause not presented for allowance in time, 
when, at that time, there was no claim which could be presented for allowance against 
the estate. Pord v. Smith, (WIs.) 18 N. W. Rep. 925. 

Where a cause of action accrues to a person's estate after his death, the statute of lim- 
itations commences to run from the date of the accrual, Hibernia 8. & L. Soc. v. Conlin, 
(Cal.) 7 Pac. Rep. 477; Tynan v. Walker, 35 Cal. 634, although there was no person is 
existence compétent to sue, and continues to run from such date without cessation 
Tynan v. Walker, 35 Cal. 634 ; for where the statute of limitations once begins to run 
no subséquent disability will stop its running. Oliver v. Pullam, 24 Fed. Rep. 127. 

13. DowBB. The statute of limitations does notcommence to run against an action to 
recover dower until there is an adverse possession of the land. Pelch v. Finch, (lowa,) 
3 N. W. Rep. 570 ; Phares v. Walters, 6 lowa. 108 ; Starry v. Starry. 21 lowa, 254 ; Rice v. 
Nelson, 27 lowa, 153 ; Sully v. Nebergall, 30 lowa, 339. 

14. Feaub. The statute of limitations does not run against an action based on a fraud 
until the discovery of the fraud. Perry v. Wade, (Kan.) 2 Pac. Rep, 787 ; Clews v. Traer, 
(lowa,) 10 N. W. Rep. 838; Voss v.Bachop, 5 Kan. 59. 
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It was recently hcl(] by tlie suprême ooiirt of Pennsylvanîa, în the case of Hughes v. 
First Nat. Bank of Waynesburg, 1 Atl. Eep. 417, that where government bonds were 
deposited with a bank for safe-keeping and afterwards pledged by the bank aa collatéral 
seourity for ita own debts, and actually sold by the holder, that the pntting off of the de- 
positor or his représentative from time to time with promises to return the bonds so 
pledged, the inturest beiiig paid in the niean time, is such traud and couoealment aa 
Tvill toU the running of the statute of limitations. 

The question of discovery of fraud is a question of fact and must be properly pleaded. 
Johnson v. Powers, 13 Fed. Kep. 315. 

Where it is alleged in th e pétition that the frandulent transaction was studio usly con- 
cealedfrom plaintiffand his assignoi, and that he and his assign or had no meansof dis- 
covering the same, and did not know thereof until tliey were disclosed in the examina- 
tion of a witness in a suit on a day named in the pétition, this allégation is suûicient 
to take the case ont of the statute. Traer v. Clews, 6 Sup. Ct. Eep. 165. 

Where money is prooured to be paid out upon fraudulent représentation, the cause of 
action is presumed to hâve arisen, and the statute of limitations begins to run when 
the fraud was committed, Barlow v. Arnold, 6 Fed. Eep. 351; but such presumption 
may be avoided by alleging and proving the time of the discovery of the fraud. See 
Carr v. Hilton, 1 Curt. 390; Field v. Wilaon, 6 B. Mon. 479; Carneal v. Parker, 7 
J. J. Marsh. 455; Baldwin v. Martin, 3 Jones & S. 98; Erickson v. Quinn, 3 Lans. 
302; Mitf. & T. Eq. PI. 356; Story, Eq. PI. | 754. 

It has been heldthat the statute of limitations does not begin to run againat an équi- 
table action for relief, on the ground of fraud, until the aggrieved party has discovered 
the facts constituting the fraud, or has information of such a nature aa would impressa 
reasonable nian with the belief that a fraud had been committed, and would, upon dili- 
gent inquiry, lead to the discovery of the facts. O'Dell v. Biirnham, (Wis.) 21 N. W. 
Eep. 635. See Carr v. Hilton, 1 Curt. 390; Kennedy v.Green, 3 Mylne & K. 699; Ho- 
venden v. Lord Annesley, 2 Schoales & L. 607 ; Martin v. Smith, 1 Dill. C. C. 85 : Bailey 
V. Glover, 21 Wall. 842; First Masa. Turnpike Corp. v. Field, 3 Mass. 201; Honier v. 
Fish, 1 Pick. 435 : Eice v. Burt, 4 Cush. 208 ; Kane v. Bloodgood, 7 Johna. Ch. 90 ; App 
v. Dreisbach, 2 Kawle, 287 ; Eeeves v. Dougherty, 7 Yerg. 222 ; Haynie v. Hall, 5 Humph. 
290; Kuhn'aAppeal, 87 Pa. St. 100. 

15. Implied Contbaot. Where a cause of action ia based on an implied contract, the 
statute does not begin to run until after the oiroumstances from which the obligation 
is inierred arose. Goodnow v. Stryker, (Wis.) 14 N. W. Eep. 345. 

16. JuDQMENT. Where suit is brought upon a judgment after a return oînuUa bona 
upon the exécution writ, the statute of linntations, it was held, cominenced to run at 
the time of the return of the exécution, and not the entry of the judgment. Taylor v. 
Bowker, 4 Sup. Ct. Eep. 397. 

17. Lbasehold— AssiGNMENT. In a suit betweén the assigner and assignée of a lease- 
hold, forrentaccruing, andpaid bytheassignorsubaequentto theassignnient, thestatute 
of limitationa bénins to run in favor of the assignée from the time tlie assignor paid the 
aocrued rent, and not from the time assignor made defaultin the payment of the same. 
Euppel V, Patterson, 1 Fed. Eep. 220. 

18. Mabkisd Woman. Where the statute makea the wife as well as the husband liable 
for necessary familj' expenses, the liability of tlie wife continues as long as tliere is a 
right of action against the husband. Frost v. Parker, (lowa,) 21 N. W. Eep. 507. 

19. MiNOK OE Waed — Suit aptek Majokity. The statute of limitationa commences 
to run against an action by a ward to recover lands sold by his guardian at the time of 
ward's attaining majority. Se ward v. Didier, (Neb.) 20 N. W. Eep. 12. See SiJencer v. Shee- 
han. 19 Minn. 338, (Gil. 292;) Miller v, Sullivan, 4 Dill. 340; Good v. Norley. 28 lowa, 
188, (overruled by Boyles v. Boyles, 37 lowa, 592;) Holmes v. Beal, 9 Cush. 223; 
Norton v. Norton, 5 Cush. 534; Arnold v. Babin, 1 Cush. 525; Howard v. Moore, 2 
Mich. 226 ; Coon v. Fry, 6 Mich. 506. 

Where the party who should bring an action for the séduction of a minor is the per- 
son who seducea her, the statute of limitationa will not begin to run until after auch 
minor attaina her majority. Watson v. Watson, (Mich.) 18 N. W. Eep. 605. 

A party having a right to puraue her deniand on attaining her majority eannot tack 
her aubaequent disabilities by successive ouvertures, in orderto prevent the opération of 
the statute of limitations. Gaines v. Hammond's Adm'r, 6 Fed. Eep. 449. 

20. MoETGAGB. The statute of limitations commences to run against an action to fore- 
close a mortgage when the cause of action accrued. Herdman v. Marshall, (Neb.) 22 
N. W. Eep. 690 ; Cheney v. Cooper, 14 Neb. 415 ; S. C. 16 N. W. Eep. 471. 

21. Nuisance. It has been held that the statute of limitations commences to run 
against an action for erectingand maintaining a nuisance by a gas company at llie time 
of érection of the gas-works. Baldwin v. Oskaloosa Gas-light Oo., (lowa,) 10 N. W. 
Eep. 317. 
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But the gcnerardoctriiie is thatin an action for damages and abatementof a nuisance 
the statuts of limitations will not be considered to hâve begun to run until some injury 
iias been caused by the alleged nuisance. Miller v. Keokuk & D. M. Ry. Go., (lowa,) 
30 N. W. Rep. 567 ; Powers v. Council Bluffs, 45 lowa, 652. 

Every continuaiice of a nuisance is in law a new nuisance. Ramsdale v. Foote, 
(lowa,) 13 N. W. Rep. 557. See Baltimore &, P. R. Co. v. Fifth Baptist Clmrcli, 2 Sup. 
et. I^Lcp. 719. 

And wliore, in an action for damages, and to. abate a nuisance, since the cause of 
action accrued, the statute of liniitations has run, but damage lias continued to be done 
within the time provided bv statute, the action ia not barred. Drake v. Chicago, R. I. 
& P. R. Co., (lowa,) ]9 N.W. Rep. 215. See MoConnel v. Kibbe, 29 III. 483 •, Bowyer 
V Cook, 4 Man., G. & S. 236. 

22. On Coming into Sïate. On rernoval to another state the statute of limitations 
commences to ruii, on a cause of action already accrued, from time of arrivai in state. 
Edgerton v. Wachter, (Neb.) 4 N. W. Rep. 85 ; Hartley v. Crawford, (Neb.) 11 N. "W. Rep. 
729 ; Harrison v. Union Nat Bank, (Neb.) Id. 752. 

23. Okdeb oe Warrant on County Teeasuky. The statute of limitations begins to 
run against a coimty warrant when it is presented to the proper authority, and indorsed 
"not paid for want of funds." Carpenter v. District Tp. of Union, (lowa,) 12 N. W. 
Eep. 280. 

Where a town clerk has duly paid an order, and is entitled to crédit for it at his next 
settlement, the statute of liniitations begins to run at the date of such settlement. 
Dewey v. Lins, (lowa,) 10 N. W. Rep. 660. See Prescott v. Gonser, 34 lowa, 175. 

24. Partneeship — Accodktinq. In case of partnership each partner is entitled to an 
accounting iipon dissolution, and statute will run from that date, Near v. Lowe, (Neb.) 
13 N. "W. Rep. 825 ; but it does not begin to run against a partnership until the dissolu- 
tion thereof, or until asutîicient lime liaselapsed afterademand for an accounting and 
settlement. Richards v. Grinnell, (lowa,) 18 N. W. Rep. 668. 

25. Promise to Pay, Etc. "VVhere a cause of action, barred by the statute of limita- 
tions, is revived by written admission, thatremoves thebar ; the statute runs anewfrom 
the date of the admis.sion. Bayliss v. Street, (lowa,) 2 N. W. Rep. 437. 

From the time of the acknowledgment of a debt under circumstances that indicate a 
willingness or liability to pay the same, the statute of limitations begins to run. Green 
V. Coos Bay Wagon Road Co., 23 Ped. Rep. 67. 

Where a debtor promised to pay " as soon as able," the statute of limitations began 
to run as soon as he liad pecuniaiy ability to pay ; and tlie question of when that abil- 
ity arose isfor the jury. ïebo v. ïiobinson, (N. Y.) 2 N. E. Rep. 383. 

26. Râpe. The statute of limitations commences to run against action for râpe at 
time of its commission. Van Der Haas v. Van Domselar, (lowa,) 10 N. W. Rep. 227. 
But see sup-a, ] 9. 

27. Real Estate — Adverse Possession. Adverse possession of real estate, to set the 
statute of limitations running, inust be open, notorious, continuons. Mauldin v. Cox, 
(Cal.) 7 Pac. Re]). 804. 

Mereentry upon land ia not sufficient, without open, adverse possession, to stop the 
running of the statute. Donovaii v. Bissell, (Mich.) 19 N. W. Rep. 146. 

Going upon wild land, digging, and hunting for a corner and boundary lines, drivins; 
cattle on the land, and emijloying a man to "break" in the following spring, are not 
such going into possession as will set tlie statute of limitations in opération so as to 
carry a title by virtue of adverse possession, lirown v. Rose, (lowa,) 7 N. W. Rep. 133. 

It does not commence to run in favor of an adverse possession oflands until after the 
issuance of the patent to such lands. Ross v. Evans, (Cal.) 4 Pac. Rep. 443. 

It does not run against the owner of unoccupied lands until someone assumes to take 
adverse possession ; and this rule applies as well to an assignée in bankruptcy, who, 
under the statute, (U. S. Rev. St. g 5057,) must bring suit within two years, as to the 
original owner. Gray v. Jones, ]4Fed. Rep. 83. 

An action to set aside an assignment or convcyance of property made to hinder oi 
delay creditors should ordinarily be brought within the same time after the right ac- 
crues as an action at law to recover possession of the same property. Hickox v. EUiott, 
22 Fed. Rep. 13. 

28. Salaky. The statute begins to run against an action to recover salary of a public 
ofiicer from time of expiration of his term of ofiice. Griffin v. County of Clav, (lowa,) 
19 N. W. Rep. 327. 

Where an employe's wages are dne at the end of each month, the statute of limita- 
tions begins to run against an action to recover them at the date when they should hâve 
been paid. Butler v. Kirby, (Wis.) 10 N. W. Rep. 373 ; Davis v. Gorton" 16 N. Y. 255; 
Rider v. Union India R. Co., 5 Bosw. 85; Turner v. Martin, 4 Rob. 661 ; Mims v. Sturte- 
vant, 18 Ala. 359 ; Phillips v. Broadley, 11 Jur. 264. 
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29. Tax, Illeoai — Mandamus. Statute of limitations begînatorun againshnantonM» 
tocompel therefundiugof illégal taxfromthetime of thepayraentthereof. Beecherv, 
Clay Co., (lowa,) 2 N. W. Rep. 1037. 

30. Tax Title. Thestatuteof limitatioiisdoesnot beginto run iiifavor of the holder 
of a tax deed by merely recording the snnie. To avail hiniself of the benefita of tlie 
statute, his possession mnst be actual and adverse, and continued for the statutory pe- 
riod. Baldwin v. Merriani, (Neb.) 20 N. W. Eep. 250. 

a. Against Ovmer of Land. The statute of limitations commences to run against dé- 
fense to tax deedfrom date of sale. Shawler v. Johnson, (lowa,) 3 N.W. Rep. 604. See 
Clark V. Thompson, 87 lowa, 536. 

In Wisconsin it is held that the faet that the tax deed issued is void does not prevent 
therunning of thestatute in favor of the holder. Peok v. Comstock, 6 Fed. Eep. 22. See 
Edgerton v. Bird, 6 Wis. 527 ; Hill v. Kricke, 11 Wis. 442 ; Knox v. Cleveland, 13 Wis. 245 ; 
Lawrence v. Kennev, 32 Wis. 281 ; Wood v. Meyer, 36 Wis. 308 ; Marsh v. Superviaors, 42 
Wis. 502; Philleo v. Hiles, Id. 527; Oconto Co. v. Jerrard, 46 Wis. 324 ; Milledge v.Cole- 
man, 47 Wis. 184 ; S. C. 2 N. W. Rep. 77. 

6. Against the Holder of Tax Deed. The statute commences to run against oneclaiming 
under a tax deed from date of treasurer's deed, where reoeived when entitled to demand 
the same, Bailey v. Howard, (lowa,) 7 N. W. Kep. 592 ; Barrett v. Love, 48 lowa, 103 ; 
otherwise, from time when entitled to deed and not from date of actual exécution and 
delivery. Hintrager v. Hennessy, 46 lowa, 600. 

The statute commences to run against deed without date from day of its delivery, Mc- 
Miohael v. Carlyle, (Wis.) 10 N. W. Rep. 556 ; for the real date of a deed is the date of 
delivery, Jackson v. Sohoonmaker, 2 Johns. 234; or from the date of filing same for 
record. Griffith's Ex'r v. Carter, (lowa,) 19 N. W. Rep. 903 ; Oassady v. Sapp, (lowa,) 
19 N. W. Rep. 909 ; Eldridge v. Kuehl, 27 lowa, 160. But the person purchasing at tax 
sale must demand and record his deed when he is entitled to do so. Hintrager v. Hen- 
nessy, 46 lowa, 600. 

c. On Failure of Tax Title. Where tax sale is set aside, or the title acquired fails, the 
purchaser bas a lien for taxes paid, with interest, Harber v. Sexton, (lowa,) 23 N. W> 
Rep. 635 ; which be may enforce by proceedings to foreclose the same, Peot v. O'Brien,' 

5 Neb. 360 ; Pettit v. Black, 8 Neb. 62 ; Wilhelm v. Russell, Id. 120 ; Miller v. Hurford, 
11 Neb. 377 ; S. 0. 9 N. W. Rep. 477 ; ïowle v. Holt, 14 Neb. 222; S. C. 15 N. W. Rep. 
203 ; Keed v. Merriam, 18 N. W. Eep. 137 ; Zahradnicek v. Selby, 19 N. W. Rep. 645 ; 
Sturges V. Crowninshield, 4 Wheat. 122; and the statute of limitations does not begin 
to run against theright to enforce such lien until the tax deed fails, Schoenheit v. Nel- 
son, (Neb.) 20 N. W. Rep. 205 ; Brj-ant v. Estabrook, (Neb.) Id. 245 ; Otoe Co. v. Bro wn, 
(Neb.) Id. 274. 

31. Trusts. It is a gênerai rule that neither lapse of time, nor the rule of analogy, nor 
any défense analogous to the statute of limitations, can be set up by a trustée of an ex- 
press trust. Preston v. Walsb, 10 ï'ed. Rep. 315 ; Etting v. Marx's Ex'r, 4 Fed. Rep. 
673. 

ïhis rule applies only to pure or direct trusts. Newsom v. Board of Com'rs, (Ind.) 3 
N. E. Rep. 163. 

Yet, wnen the circumstances require it, especially when tlie rights of third persons 
intervene, a court of equity wiU enforce against the cestui que trust its own peculiar 
maxim, vigihrUibits etnon dormientibtis jura eubserviarU. Id. 

Hence, when the légal title to realty is in one person, and the real interest is in an- 
other, tlie statute of limitations will not run as between the parties until there is a re- 
nnnciation of the trust, or until the party holding the légal title bysome act or déclara- 
tion asserts aolaim adverse to the interests of thereal owner. Reihl v. Likowski, (Kan.) 

6 Pac. Rep. 886. 

But where there is a conflict of claim between trustée and his cestui que truM, and the 
party having the légal estate holds adversely, the statute of limitations will protect the 
one having the légal title, and who is sought to be converted into a trustée by a deoree 
founded upon fraud, breach of trust, orsome inéquitable advantage obtained bv him. 
Taylor v. Holmes, 14 Fed. Rep. 498. 

a. Misappropriatîon, etc. Where a person misappropriates trust funds, thestatute com- 
mences to run from the actual misappropriatîon, or at furthest from the discovery of 
thefact by the use of reasonable diligence by the party entitled to its beneflt. Pier- 
son V. McCurdy, (N. Y.) 2 N. E. Rep. 615; Same v. Same, 33 Hun, 520. 

It bas been held that an action by a stockholder, suing in his own name for the 
benefit of ail the stockholders, to recover against the directors of a corporation for prop- 
erty lost orstolen tbrough the misconduct, négligence, carelessness, and inattention of 
such directors, is in the nature of complaint in an équitable action against the directors, 
as trustées, — one of which courts of equity havejurisdiction, Brinckerhoff v. Bostwick, 
(N. Y.) 1 N. E. Rep. 663; Robinaon v. Smith, 3 Paige, 222; Heath v. Erie Ry. Co., 8 
Blatchf. 347 ; Brinckerhoff v. Bostwick, 88 N. Y. 52 ; and the statute of limitations will 
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begin to run as in other cases of breaoh of corporate trust. See Pierson 7 McCurdy, 
tupra. 

b. Besuliant, Constructive, Implied Trusts. The statute of limitations will run in favor 
of the trustée of a résultant or constructive trust from the time lie disavows tlie obli- 
gations of the trust. Gernian-American Seminarv v. Kiefer, (Mich.) 4 N. W. Rep. 636; 
Otto V. Schlapkahl, (lowa,) 10 N. W. Rep. 651; Strimpfler v. Roberta, 18 Pa. St. 283; 
Gebhard v. Sattler, 40 lowa, 152; Smith v. Davidson, 40 Mich. 632. 

Where a trust arises by implication out of the agreemeiit of parties, and there is no 
conflict of claim, or adverse possession between the trustée and cesiui que trust, statutes 
of limitation do not apply. Taylor v. Holmes, 14 Ped. Rep. 498. 

32. Verbal Conteact to Convey. Where nioney has been paid on a verbal contract 
to convey land, the statute does not begin to run against an action to recover the sanie 
until the date of demand or refusai to convey. Tucker v. Grever, (Wis.) 19 N. W. Rep. 
62 ; Clark v. Davidson, 63 Wis. 317 ; S. C. 10 N. W. Eep. 384. See Thomas v. Sowarda, 
25 Wis. 631 ; N. W. U. P. Co. v. Shaw, 37 Wis. 855. 

33. Wbongfui, Aot. Where a wrongful act has been coramitted, in the absence of 
fraud the statute begins to run as soon as the wrong is coniniitted, although the plain- 
ti£F may be ignorant that a cause of action has accrued, Dee v. Hyland, (Utah,) 3 Pac. 
Eep. 388 ; Jordan v. Jordan, 4 Greenl. 175 ; Thomas v. White, 3 Litt. 177; for the stat- 
ute does not proteot plaintiiîs who are ignorant of the facta necessary to enable them 
to bring suits, unless that ignorance is occasioned by some improper oonduct on the 
part of the défendant. Froley v. Jones, 52 Mo. 64; Wells v. Haîpin, 59 Mo. 92. 

Failure to crédit a payment on a .judgment is not a fraud, and the statute of limita- 
tions begins to rnn from the dat« of the payment. Shreves v. Léonard, (lowa,) 8 N. 
W. Rep. 749. See Gebhard v. Sattler, 40 lowa, 153: Brown v. Brown, 44 lowa, 349; 
Phœnix Ins. Co. v. Daukwardt, 47 lowa, 432 ; Higgins v. Mendenhall, 51 lowa, 135. 



United States v. Chase. 
(Circuit Gowrt, B. Massachusetts. June 80, 1886.) 

1. Crimikal Law—Indictment— Motion m Arrbst of Jddcimbnt— Sectioîi 

1025, Rev. St. 

Under section 1025, Rev. St., a technical defect in an indictment, not tend- 
ing to the préjudice of the défendant, aflords no ground for a motion in ar- 
rest of judgment after a plea of guilty. 

2. Post-Oppicb — Obscbne Matteb in Mails — Takinq from Mails — Deposit- 

ING Samb. 

The clause in the act of congress of July 12, 1876, "for the purpose of cir- 
culating or disposing of, or of aiding in the circulation or disposition of, the 
same, " applies only to the offense of taking an obscène publication from 
tbe mails, and not to that of depositing one in them. 

Chas. Almy, Jr., Asst. U. S. Atty., for the United States.- 
Warren 0. Kyle, for défendant. 
Before Geay and Colt, JJ. 

Gbay, Justice. This is an indictment on the act of July 12, 1876, 
c. 186, (19 St. 90.) The first two objections taken to it are that the 
]etter alleged to hâve been deposited in the mail is imperfectly de- 
scribed; and that the allégation that the défendant knowingly de- 
posited an obscène, lewd, and lascivious letter is defective, because, 
construed by the technical rules of criminal pleading, the averment 
is only that the défendant knowingly deposited the letter, and not 
that he knew its character. The first objection is supported by the 



808 FEDERAI. REVORTEU. 

décision in Corn. v. Wright, 139 Mass. 3S2, S. C. 1 N. E. Eep. 411, and 
the second by the décision in Com. v. Boynton, 12 Cush. 499. But 
both thèse objections relate to defects or imperfections in matter of 
form only, not tending to the préjudice of the défendant, and there- 
fore, under section 1025 of the Eevised Statutes, affordingno ground 
for a motion in arrest of judgment after a plea of guilty. 

The third ground of the motion in arrest of judgment cannot be 
maintained. The clause in the act of 1876, "for the purpose of cir- 
culating or disposing of, or of aiding in the circulation or disposition 
of, the same," applies only to the offense of taking an obscène pub- 
lication from tbe mails, and not to that of depositing one in them. 
This construction is sutficiently manifest on the face of this act, and 
is confirmed by compariaon with section 3893 of the Eevised Statutes, 
of which it is an amendment and enlargement. 

The fourth and fifth reasons assigned for the motion in arrest pré- 
sent a more difficult question, which is, in effeot, whether the act of 
1876, enumerating "every obscène, lewd, or lascivious book, pam- 
phlet, picture, paper, writing, print, or other publication of an in- 
décent character," "and every letter upon the envelope of which, or 
postal card upon which, indécent, lewd, obscène, or lascivious delin- 
eations, epithets, terms, or language may be written or printed," in- 
cludes an obscène letter inclosed in an envelope or wrapper bearing 
nothing but the name and address of the person to whom the letter 
is written. The décisions in other circuits are conflicting. U. S. v. 
Loftis, 8 Sawy. 194; S. C. 12 Fed. Eep. 671; U. S. v. Gaylord, 11 
Biss. 438; S. C. 17 Fed. Eep. 438; U. S. v. Morris, 9 Sawy. 439; 
S. C. 18 Fed. Eep. 900; U. S. v. Comerford, 25 Fed, Eep. 902. We 
are divided in opinion upon this question, and therefore, according 
to the usage of this court, deliver no opinion upon it, but, at the re- 
quest of counsel for the United States, order it to be certified to the 
suprême court. 



Shenfield v. Nashawannuok Manuf'g Co. and others.* 
(Circuit Court, S. D. New York. June 15, 1886.) 

. Patents von Inventions — Patentability — iNVENTroN. 

To make a Buspender end of flat cord, in substantially the same way that 
suspender ends of round cord had been made, and in substantially the same 
way in which flat button enda had been made, for the purpose of fastening or 
securing other articles of wearing apparel than trousers. is an exercise of the 
ordinary skill of the housewife or the seamstress. 

I. Same — Suspender Ends. 

Letters patent No. 189,8ôô, of November 9, 1875, to Abraham Shenflold, for 
an improvement in suspender button-straps, are void for want of v>atcntable 
novelty. 

^Bditedby Charles C. Linthicum, Esq., of the Chicago bar. 
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In Equity. 

E. N. D'tckerson and E. N. Dickcrson, Jr., for plaintiff. 

Edmund Wetmore and Wm. A. Jenner, for défendants. 

Shipman, J. This is a bill in eqaity to restrain the défendants 
from the infringement of letters patent No. 169,855, dated November 
9, 1875, to the plaintiff-, for an improvement in suspender button- 
straps. The nature and extent of the alleged improvement upon the 
pre-existing eut art described by the patentée in his spécification, as 
follows : 

"Suspender ends havebeen madeof leatlier, felt, jean, and siinilar inateTial, 
■with tlie button-liole eut in the same, and in most instances tlie inaterials 
hâve been pasted together, in addition to lines of stitching surrounding the 
button-hole. Suspender ends hâve also been made of a round cord, with the 
ends turued back and fastened to form loops; but this round cord is objection- 
able, as it does not lie flat against the person or beneath the buttons. I raake 
use of a suspender end made of a double flattened cord or strip, bent around 
into a loop, and unlted together, leaving suffieient of the loop open to form 
the button-hole. At the other end the suspender end is united to a buckleor 
clasp by a loop, or folded pipce of leather, or other material, stitched to the 
suspender end. * * * The cord or strip of flat material is composed of 
silk, linen, cotton, worsted, or oliier suitable ihreads, or a mixture of two or 
more, and the tlireads are woven, braided, knitted, crocheted, or otherwise 
laid up into the form of a complète flat cord or strip, and when the strip is 
folded to form the button-hole loop, the seam at 3 may be made by sewing, 
knitting, croeheting, or otherwise; ortheknittingorcroeheting is eonimenced 
at the central Une, 3, and extended at both sides thereof, and around thebot- 
tom-hole, by the successive ranges of interlocked loops." 

The claim is for "the suspender end, caade of a fiât cord or strip 
of fibrous material, bent into a loop, laid flatwise, united at the inner 
edges, 3, and connected to the attaching pièces, d, as set forth." 
It is stipulated by the respective counsel as follows : 
"Complainant hereby admits that prior to the year 1870 there had frequently 
been publicly used, in the manufacture and wearing of cloaks and jackets, 
button-loops formed of flat braid, bent edgewise upon itself, and sewed to- 
gether at the meeting edges, leaving an opening for the button-hole at the 
bend; that the ends of the braid in such button-loops were permanently at- 
tached to a button, or like device, whicli vfna afflxed to one aide of the body 
')t the garment; and that the button-loop held the garment together by being 
juttoned onto a button, or like device, sewed to the other side of the garment; 
and that, when in use, the braid forming the button-loop rested under the 
button; and that such braids were made by machinery." 

It thus appears that while suspender straps had been made of a 
round cord, with the ends turned back and fastened to form loops, 
the patented improvement eonsists of a cord or strip of any fibrous 
material, which is made flat in any way, bent into a loop, and united 
at the inner edges, and connected in the ordinary way with the buckle 
by a folded pièce of leather or other material; and it further appears 
that button loops, to fasten the two sides of a cloak or jacket together, 
had been made in the same way, except that one end was permanently 
attached to a button or like device. 
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Whether the suspender end is, as it is called by the défendant, a 
double use of a well-known cloak loop, or is, as it is said to be by the 
plaintiff, an improvement upon a suspender end made of round cord, 
it equally seems to me that the improvement is devoid of invention. 
Shenfield v. Schirmer, 21 Fed. Eep. 241. To make a suspender end 
of fiât cord in substantially the same way that suspender ends of 
round cord had been made, and in substantially the same way in 
which flat button ends had been made, for the purpose of fastening 
or seeuring other articles of wearing apparel than trousers, is an ex- 
ercise of the ordinary skill of the housewife or the seamstress. The 
connection of the end to the attaching pièce gives no patentable char- 
acter to the loop. The attachment to the buokle is made in a cus- 
tomary, well-known way. 

As the improvement, by whomsoever made, was not "new," in a 
patentable seuse, it is unnecessary to examine theearnestly disputed 
question of priority of use. 

The bill is dismissed. 



Teoy Latjndbt Machinbby Co. and others v. Bunnell.*^' 

i 

{Oircuù Court, If. D. Nm Yvrk. June 24, 1886.) 

1. Patents for Inventions— Invention— Adaptatioh of Old Devices. 

It may involve invention to make changes or modiflcations in parts which 
were substantially old, in order so to combine them as to effect their efficient 
co-operation. 
3. Same— Patent for Improvembnts must bb Limited to Same. 

Where the invention consists in changes or modiflcations of old éléments 
in order so to combine them as to effect their efficient co-operation, the claims 
of the patent must be carefully limited, either by express terms or by fair con- 
struction, to the précise improvements made. 
3. Same — Combination, when not Invention. 

It Is not invention merely to bring old devices into such juxtaposition as 
will allow each to work out its own efEect, without contributing any new 
function or mode of opération. 
4 Same— No. 338,334, Machinbry for FoLDiNa and Curi^ing Collars, Void, 
Letters patent No. 358,334, of May 23, 1883, to Thomas 8. Wyles, for ma- 
chinery for folding and curling collars, held void for want of patentable nov- 
elty, in View of patents No. 57,308 and No. 173,096, and the "Churchill Ma- 
chines, " which were in common use as early as 1870. 

In Equity. 

Wm. H. King, for complainant. 

Ward & Cameron, for défendant. 

Wallace, J. The complainants allège infringement of letters 
patent No. 258,334, granted to Thomas S. Wyles, May 23, 1882, for 
machinery for folding and curling collars. The défendant, besides 

' Edited by Charles C. Linthicum, Esq., of the Chicago bar. 
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denying infringement, relies upon the want of novelty in the patented 
invention. The object ot the invention is to dispense with the hand 
labor of folding and curling linen or cotton coUars after they hâve 
been starched and partially folded, and to substitute mechaniam by 
which starched and partially ironed eoUars, baving the curved fold- 
line moistened, can be aecurately folded, carled, and dried progress- 
ively, from end to end. The machine described in the spécification 
consists of a feeding guide, E, two rollers, B and G, and a curling 
guide, G. The feeding guide serves to introduce and direct a par- 
tially folded collar between the two rollers. The rollers are supported, 
rotated, and pressed together by any suitable meq.ns. The roller, B, 
is of much greater diameter than the roller, G. The collar feeding 
surface of the roller, B, is made elastic, a tight layer of felt covered with 
muslin being eommonly used to give it this quality. The roller, G, is 
of métal, with a hard, smooth surface, and is adapted to be artiôcially 
heated. The curling guide is concavely curved, with its concaved 
surface in the form of a section of a hollow cône. In opération, the 
collar, partly folded, and having the curved fold-line moistened, is 
placed in the feeding guide, E, which is inclined to the plane of contact 
between the two rollers ; is introduced by the feeding guide between 
the rollers; and by their action is pressed and dried, retaining a curved 
shape, until it issues from between them into the curling guide. G; 
and is directed in a spiral course, by the form of the curling guide, 
away from the point where it entera, from between the rollers, and 
discharged in a curved shape. 

The patentée refera in his description to two prior patented ma- 
chines, as foUows : 

"United States patent No. 57,308 shows and deseribes a machine for mould- 
ing, turning, or flaring outward the fold portion of a folded paper collar, by 
the combination and arrangement of a concave roller, aconvex roller, a guide 
to direct the folded collar between the rollers, and bend it towards the con- 
cave roller, and another guide to reeeive, bend, and direct the collar as it is- 
sues frora between the rollers; but that patent does not show, describe, or 
mention any roller having an elastic, yielding, or cloth-covered surface, nor 
any means whatever for heating one of the rollers. Consequently that ma- 
chine was not capable of folding, drying, and curling a partly-folded starched 
and ironed collar, having a moistened fold-line; and that partieular combi- 
nation and arrangement of the two guides of the concave and convex rollers 
would not produce the plain fold required in starched and ironed coUars hav- 
ing curved fold-lines. Uniled States patent No. 173,096 shows and de- 
scribes a plain clothed roller, combined with a plain hard roller of less di- 
ameter than the clothed roller, and means for supporting and rotating the 
rollers, pressing one against the other by a yielding force, and heating the 
hard roller, but withoutany folding and curling guides; so that that machine 
could not aecurately fold and curl partly-folded, starched, and ironed collars, 
having curved Unes of fold." 

The claims of the patent are as foUows : 

"(1) The combination with the rollers, B, C, of the folding guide, E, and 
the curling guide, 6, in the form of a section of the ihner surface of a hol- 
low cône, and arranged in respect to said rollers and folding guide subs^an- 
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tially as cîescribrd. (2) Tlie combination with tlie roller, B, haviiig a cover- 
ing of clotli, liard roller, C, and means, substantially as set forth, for hoat- 
ing said liard roller, of tlie folding guide, E, and curling guide. G, both ar- 
rangea in respect to said rollers with each otlier, substantially as described." 

The proofs show that machines for folding paper collars, known as 
the "Churchill Machine," had been in public and exteasive use as 
early as 1870, which embodied the parts of the combination of the 
patented machine, except that neither of the rollers was elastic, or 
was adapted to be artificially heated. This machine was a modifica- 
tion of that described in letters patent No. 57,308, referred to in the 
spécification ôf the complainants' patent. 

Letters patent granted May 31, 1881, to Eichard H. Gardner and 
John W. Gardner, and March 8, 1881, to James G. Crawford, hâve 
also been put in évidence by the défendant as anticipations of the 
complainants' patent. The first of thèse patents describes a ma- 
chine known as the "Gardner Goliar-shaper," which combines a me- 
talic roller with a larger elastic roller, but bas no feeding or curling 
guide, and neither roller is adapted to be heated. The second of 
thèse patents describes a machine for folding and shaping coUars and 
cuflfs, which combines a feeding device with three rollers, two of 
which are designed to be elastic, and the other a hard roller, artifi- 
cially heated. This patent does net contain a hint of a curling guide. 
The défendant bas attempted to show that a curling guide was used 
with machines constructed underthis patent, and that the machines, 
with the curling guides, were in public use prior to the date of the 
actual invention of Wyles; but the proofs fail to show this satisfac- 
torily. 

AU the machines thus described in prior patents, or shown to 
hâve been in public use prior to the invention of Wyles, differ in dé- 
tails of construction from the machine of the complainant's patent; 
and none of them embody the identical combination of either daim 
of the. patent, except the Churchill machine. That machine con- 
tains the combination of the first claim, in which an elastic roller, or 
a roller having a covering of cloth, is not an élément. Although no 
one of the prior patents or machines is sufBcient alone to négative 
the novelty of the second claim, considered together, and in connec- 
tion with the machines referred to in the spécifications of the patent, 
as illustrating the prior state of the art, they are sulEeient to de- 
feat this claim, and authorize the conclusion that the combination 
did not involve invention. What Wyles really did was to combine 
the parts of the inventions described in patents No. 57,308 and No. 
173,096 into one machine, making the necessary modifications in 
détail of construction and arrangement to insure their efiicient co- 
opération. He selected the plain clothed roller, and plain hard 
roller, adapted to be heated, of patent No. 173,096, and combined 
with them the feeding guide and curling guide of patent No. 57,308, 
introducing such changes in the form of the guides a? had previously 
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been made and used in the Churchill machine, and in the form and 
material of the roUers as had been shown in the machine of the pat- 
ent to the Gardners. In the machine of the patent the two roUers 
perform the same functions, and hâve the same mode of opération, 
as those in the machine of the patent No. 173,096, while the feeding 
guide and curling guide perform the same functions, and hâve the 
same mode of opération, as those in the machines of patent No. 57,- 
308, and in the Churchill machine. 

It is not invention merely to bring old devices into such juxtaposi- 
tion as will allow each to work out its own effect, without contribut- 
ing any new function or mode of opération to the other. This is 
ail that bas been done in the machine of the patent. It may involve 
invention to make changes or modification in parts vyhich were sub- 
stantially old, in order so to combine them as to affect their efficient 
co-operation. Where such changes constitute the invention, the claims 
of the patent must be carefully limited, either by express terms or by 
fair construction, to the précise iraprovement which is the subjeet of 
the invention. An attempt bas been made to do this in the présent 
patent by making a curling guide of a peculiar form a constituent of 
the first claim, and a roller having a coveringof cloth, or what is sub- 
stantially an elastic roller, a constituent of the second claim. As bas 
been stated, neither of thèse constituents are new as modifications of 
old parts which had been applîed to the same use. 

ïhe bill is therefore dismissed. 



The Bay Queen. 
New Jersey Stbam Tbansp. Co. v. The Bay Qtjeen, etc. 
{District Court. 8. D. Neuo York. April 12, 1886.) 

1. Collision — Ovebtaking Vbssbl — Rival Boats. 

An overtaking steamer must keep out of the way of the one ahead. It Is 
no défense that the latter had not acquired full speed. , 

2. Same — Rounding Points — Signal Whistles, Meaning of — Ceowding — 

State Statutes. 

When two steamers, bound around a point, and approaching it from the 
same side, upon courses somewhat crossing, signal to each other, the one giv- 
ing two whistles, and the other replying with one whistle, such signais mean 
that the former will starboard her wheel and keep to the left, and that the 
latter will port her wheel and keep to the right, so far as is reasonably nec- 
essary to pass the common point. The outside vessel, in such a case, is 
bound to keep away enough not to crowd the other ; 20 yards being required 
by the state law. 
8. Same— Case Stated— Reckless Navigation. 

The rival passenger boats B. Q. and D. R. M. left thelr docks in the Kills, 
Staten island, at about the same time; both being bound around Long Dock, 
and between that and a schooner which lay at anchor 400 or 500 feet to the 
westward and outside of it. The D. R. M. signaled by two blasts of the 
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whistle; the B. Q. replied by one; the former beîng then under full speed, 
but considerably further from the Long Dock than the B. Q., which was 
under half speed. There was sufflcient room for both to pass at the same 
time between the schooner and Long Dock. When nearly abreast of it, the 
B. Q.'s stem struck the wheel-house of the D. R. M., doing the latter some 
damage, but the latter kept on without pause. Eeld, discrediting much of 
the testimony of the D. R. M., that she was, at the time of the signais, con- 
siderably astern of the B. Q.; that she was an "overtaking" boat; and that, 
as such, as well as by reason of having the B. Q. on her own starboard hand, 
she was bound to keep ont of the way of the latter; that by her signal of 
two whistles, also, she was bound to keep to the left; that she did not do so 
to the extent easily within her power, but crowded upon the B. Q.'s course; 
that she was navigated recklessly, if not with the intention, even, of running 
down the B. Q., or forcing her upon the dock. Held, further, that upon the 
signais given, the B. Q. could not hâve anticipated such navigation on the 

Eart of the D. B. M. ; and having proceeded slowly, and gone as near the 
ong Dock as was safe, and reversed shortly before the collision, she was 
without fault, and the damage should be borne by the D. R. M. alone. 

In Admiralty. 

Wilcox, Adams é Macklin, for libelant. 

Stewart é Boardman and Geo. L. Nichols, for elaimants. 

Beown, J. At aboat a quarter past 2 in the afternoon of August 
13, 1885, the rival passenger boats the Bay Queen and the D. E. 
Martin, running from Staten island to New York, came into collision 
in the Kills, at Port Eichmond, very near ihe end of Starin's Long 
Dock ; the port bow of the Bay Queen striking the Martin just for- 
ward of her wheel-house. Both boats were upon their regular trips. 
The time of each for leaving her dock at Port Eichmond was 2 : 10, 
and the boats left nearly upon time. The Kills run there very nearly 
east and west. The Long Dock extends about 400 feet from the shore. 
The Bay Queen's dock was only a short dock, distant from 400 to 600 
feet to the westward of the Long Dock ; the Martin's dock was about 
1,000 feet further westward. Both boats were accustomed to pass 
near the end of the Long Dock. At this time there was a schooner 
lying at anchor from 400 to 500 feet to the westward of the end of 
the Long Dock, and a little further out in the stream. The tide was 
about half ebb, running to the eastward. The schooner lay some- 
what qiiartering, and tailing to the south-east. The ordinary course 
for both steamers was to pass between the schooner and the Long 
Dock ; and the witnesses on both sides prove that there was plenty 
of room for both to pass between the schooner and the dock, at the 
same time. The full speed of the two boats was about the same; but 
the Martin could be more quickly handled. At the time of the col- 
lision she was going under full speed, fronj 10 to 12 knots. The 
Bay Queen had stopped her engine before the collision, and had at 
no time reached full speed. The distance from the Bay Queen's 
dock to the end of Long Dock was not over six or seven hundred 
feet, less than half the distance from the Martin's dock to the end of 
Long Dock. The Martin, in shaping her course to pass Long Dock, 
went about 250 feet outside of the end of the Bay Queen's dock. Th© 
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Bay Queen's dock was so near to Long Dock that the Bay Queen waa 
obliged to start out under a hard a-etarboard wheel, and keep her 
"wheel to starboard until she got far enough out to be able to cleai 
the Long Dock; and then, when near the end of the dock, she would 
straighten down to the eastward. Until she approached the end of 
the Long Dock she was subject to the eddy, which was somewhat 
against her on the ebb, whiïe the Martin, from opposite the Bay 
Queen's dock, had little or none of the eddy against her. 

The ciroumstanees just stated render it impossible that the collis- 
ion could hâve occurred, if the testimony of varions of the libelant's 
witnesses were true; namely.that at the time the Bay Queen started 
from her dock the D. E. Martin was abreast, or nearly abreast, of 
the Bay Queen. The fuU speed at which the Martin was running, hei 
shorter distance from the end of Long Dock, and the less eddy to pass 
through, would, if that testimony had been true, bave brought the 
Martin several lengths ahead of the Bay Queen at the time the latter 
reached Long Dock. I am obliged to hold ail this testimony, there 
fore, as a gross misrepresentation of the facts. The same oircum' 
stances, above stated, agrée with the clear prépondérance of the other 
testimony, that when the Bay Queen lett her dock, the Martin was 
several lengths to the westward. The weather was fine; both were 
in fuU view of each other; and eaeh knew the course and intention 
of the other. Upon the above facts the fault of the Martin la clear. 

1. The Martin was plainly the overtaking boat; and, as such, she 
was bound to keep out of the way of the vessel ahead. Her speed at 
that time being considerably greater than the Bay Queen's, there is 
no doubt that the Martin did not actually lap the stem of the Bay 
Queen until a very short time before the collision. During ail the 
time betore that, she was clearly in the position of an overtaking 
boat, and had abundanttime and room to keep out of the way, either 
by slackening speed, or by stopping, or by going to the northward. 
It is no défense that the Bay Queen had not acquired her full speed. 

Again, she had the Bay Queen, from the first, on her own star- 
board hand, and on that ground she was also bound to keep out of 
the way. Considérable testimony was giveu on her part to the ef- 
fect that she could not stop. I must consider that the merëst pré- 
test, and as untrustworthy as her testimony that she was not an 
overtaking boat. There was not in fact any need of stopping. She 
had only to keep to the northward after passing the schooner, and 
she would bave been out of the way of the Bay Queen, and given 
the latter ail the room she required to pass the Long Dock. I am 
satisfied from the évidence that the collision took place withiu less 
than 100 feet of the north-west corner of Long Dock. The Bay 
Queen was not yet perf ectly straightened down the river, and she was 
so near the Long Dock that her stem concealed the end of the dock 
from the view of persons standing on the Bay Queen's dock. I 
find, therefore, that the Martin violated the state statute, which for- 
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bade her, as the overtaking boat, to go within 20 yards of the Bay 
Queen, (1 Eev. St. p. *684, § 7;) and she violated a further rule of 
navigation which forbade her passing so as tocrowd upon the proper 
course of the vessel passed. As above stated, there was abundant 
room to the northward, and nothing to prevent the Martin, upon 
passing the stern of the schooner, from keeping away to the north- 
ward, giving to the Bay Queen suflicient space along the end of the 
dock. 

2. I think no part of this loss can be charged upon the Bay Queen. 
The disregard of the various rules of navigation above indieated, on 
the part of the Martin, was so manifest and persistent as hardly to 
be deemed less than deliberate and reckless. The boats had re- 
peatedly excbanged signais; the Martin giving two blasts, meaning 
that she would keep away to port. She might hâve done so, and bave 
avoided the collision, but did not. The Bay Queen had tiie right of 
way. She had no reason to anticipate that the Martin, after passing 
the schooner, would not keep to the northward under a starboard 
belm, as her two whistles had repeatedly promised. The Bay Queen 
contiaued togo at slow speed, and just before the collision she stopped 
her engines ; while the Martin ported her wheel, which tended to bring 
her across the Bay Queen's bows. The Martin's officers state that 
the wheel was ported but a few seconds before the collision, and was 
designed to throw her stern off, and ease the blow. Other witnesses 
state that the wheel was ported earlier, and that her course was 
actually changed so as to throw herself across the Bay Queen's bows. 
No reliance can be placed on the asserted intentions of the Martin's 
pilot to ease the blow, or to avoid the collision. Had any bonajide in- 
tention existed to avoid collision, or to yield the Bay Queen her rights, 
it is ineredible that he would not hâve gone to the northward, m.der 
a starboard wheel, and bave slowed her engines before the boats 
lapped each other. There is no small ground for suspicion that the 
Martin was handled with the deliberate purpose of runniug down the 
Bay Queen, or else forcing her upon the end of the pier, which, her 
witnesses say, would bave been the resuit had she undertaken to back. 
The subséquent conduct of the Martin in continuing on at full speed, 
notwithstanding the collision, is in keeping with her previous manage- 
ment. Her whole navigation was so extraordinary that it could not 
bave been anticipated by the Bay Queen; and I tind that the latter, 
therefore, did ail that was reasonably incumbent upon her to avoid 
the collision; and that the losa rightly falls upon the Martin, and 
that the libel should be dismissed, with costs. 
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WiNN V. GiLMBR. 

{Circuit Court, W. B. Texas. 1886.) 

1, RBMOVAii OF Cause— JuRisDicTiON — Citizbnship. 

The citizenship of a party moving from oae state înto another Is con- 
trolled by the intention in that regard with which he takes up his résidence 
in the new place. 

2. Same— Rbmoval ïkom State— Intention. 

A party who has moved from one state into another cannot avail himself 
of the jurisdiction of a fédéral court upon the claim of being a noh-resident, 
after showing by his acts and déclarations, before the litigation commenced, 
an intention of becoming a citizen in his new place of abode. 

Suit for Debt. 

Léo. Tarleton, for plaintiff. 

Houston Bros., for défendant. 

TuRNEB, J. "Citizenship," as used in the law under considération, 
means résidence with intention of remaining permanently at that 
place. A man may réside in a state for an indefinite period of time 
without becoming a citizen, but the moment a man takes up his rés- 
idence in a state différent from that where he formerly was domieiled 
or was a citizen, with intent and purpose of making the new place 
of résidence his future permanent home, that moment he loses his 
former domicile, and becomes domieiled in the new place; or, in other 
words, he ceases to be a citizen of the former place of résidence, and 
becomes a citizen of the state of his adoption. 

ïhe question for me to décide is whether Mr. Winn, the plaintiff, 
and his assignor, from whom he claims a part of his alleged right of 
action at the time this suit was instituted, were citizens of Texas. I 
put the question this way, because, if not citizens of Texas at that 
time,' it will be conceded that this suit may be properly prosecuted 
hère. 

The query raises two questions of fact: 

First. Where did thèse parties réside at the time this suit was 
brought ? As a simple question of résidence, it may be safely said, in 
San Antonio. Both thèse parties were single men, leading a sort of 
nomadic life, but for the last two or three years the évidence indi- 
cated very clearly that San Antonio was headquarters, and the place 
of résidence, for business purposes, or for choice or pleasure, it mat- 
ters not, for the purpose of this décision. 

Second question is, was that résidence coupled with an intention to 
permanently remain hère? From the nature of the case, no person 
can judge of the secret intentions dwelling in the minds of other 
men. The resolutions, intentions, and desires of the mind are made 
manifest by acts which often reveal the inward intention as clearly 
as it would be if the mind of another was so constructed that it could 
v.27F.no.l3— 52 
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be openod and read as we read from a printed volame, To illustrate : 
Suppose a man should approach, and deliberately draw a pistol, and 
discharge it at the person he was approaching, and should kill him 
by so doing, we would ail say that the act was but the exécution of a 
resolution or détermination of the mind in the slayer to do great 
bodily injury to the person slain, and no déclaration of innocent in- 
tention, however strongly asserted, would convince the observer that 
the act was other than willful, and done in order to carry out a pre- 
viously formed design. A man throws into the sea an article of 
value; we know he intended to part with its possession forever. 

I bave given thèse strong and abstraotly convincing acts to illus- 
trate why it is that we may properly judge of men's intentions by 
their acts, when not accompaiiied with déclarations ; and sometimes 
we would cbnclude that the act spoke louder than the déclaration, 
if they were inconsistent with each other. Hence arises the familiar 
saying that "actions speak louder than words." 

The question for me to décide, from ail the facts and circumstanees 
revealed by the évidence, is whether, after carefuUy weighing ail the 
évidence, the citizenship of the plaintiflf is such as authorized him to 
bring this suit in this court. The wisdom displayed in permitting a 
citizen of another state to sue a défendant who résides in this state 
bas never been doubted, and that right should be carefully guarded 
and protected, whenever the citizenship is of différent states. We 
know, from observation and expérience, that association begets friend- 
ship, and friendship begets favoritism and bias in favor of those of 
whom we think kindly; and a stranger, who should, come into a 
community, and sue a man of good standing, and be compelled to 
take a jury from the friends and aoquaintances of the défendant, 
would. without any intention on the part of the jury, certainly hâve to 
contend against the bias which unconsciously, but inevitably, springs 
from friendly association. Hence the justice of the law which has 
created a forum where non-residents can litigate their légal rights; 
where juries are obtained from widely-separated eommunities, and 
therefore not likely to be influenced by any other désire than to ad- 
minister the law. While this is true, it is none the less true that the 
right to be tried by one's own peers, and to litigate his rights in the 
courts of his state, is a right and privilège none the less valuable, and, 
perhaps, we may safely say more satisfactory to the defeated party 
than wonld otherwise be the case. 

When a young man leaves the parental home, and strikes out into the 
world ; goes to another state ; engages in business for a considérable 
length of time, — the natural inference would be that he intended to 
build himself up a new home, and domicile in the state where he had 
taken up his résidence. So, likewise, if a man of years, overtaken 
by misfortune, — perhaps reduced from luxury to penury and want, — 
with no family ties to bind him, and the home of former years has 
passed from him, and from under his control, in the desperation of 
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his situation abandons the state where thèse misfortunes bave aver- 
taken him, and remains away for a term of years, — entera into the 
business of life with a résidence in a neighboring state, — the infer- 
ence would naturally arise that he had no désire or intention of 
longer remaining in the locality of ail his misfortunes. 

Thus much, I think, may safely be said with référence to what 
would be the natural inference from acts referred to, and thèse facts 
are made to appear by the plaintiff's évidence. The évidence of the 
défendant (which is not disputed) is that plaintiff, at the dinner-table 
of défendant, declared his intention to support Mr. Cleveland, and 
the défendant declared his intention to vote for Mr. Blaine ; where- 
upon plaintiff announced his intention to kill his vote, which was 
understood to mean, and according to the common use of that ex- 
pression did mean, that the plaintiff intended to vote for the candi- 
date of his ohoioe. That the conversation was had, there can be no 
doubt. This déclaration, together with the further déclaration that 
he expected to remain upon and run the ranch, certainly justified the 
défendant in concluding that the plaintiff had beeome a citizen of the 
state. Had it been shown that the plaintiff had exercised the privi- 
lège of voting, it would bave been conclusive évidence of his havîng 
adopted this state as his domicile, and he would not be heard to dis- 
pute it, as the law regards that act as conclusive évidence of inten- 
tion. 

It is in évidence, as I hâve stated, that he said he would vote. It 
is in évidence, however, that he did not ; and it is in évidence that he 
said he could not vote because not a citizen. The assertion that he 
would vote (for I hold the déclaration in évidence is équivalent to 
that) is just as persuasive as the déclaration that he would and could 
not, so far as mère déclaration is concerned. 

The question then arises, is there any reason why one should hâve 
more influence in determining upon the weight of this évidence than 
the other? At the time of the déclaration that he would vote, good 
feeling existed, and no reason can well be assigned for any motive to 
make such a statement other than to give utterance to a formed de- 
sign; and the same may be said with référence to the déclaration 
about residing upon and running the ranch in Texas; and it, in fact, 
the design was formed to beeome a citizen of Texas at any period 
during his résidence hère, he became ipso facto a citizen of the state 
of Texas, (he being a native of this country,) and any subséquent 
change of purpose would not restore former citizenship in another 
state, 80 long as he continued to réside hère. On the other hand, it 
may be fairly inferred from the évidence that the déclaration of not 
voting because not a citizen was made after the possibility of a suit 
was made évident, and in that case, if it was regarded as any benefit 
to sue in this court, then there was a motive in the latter déclara- 
tion, where noue can be assigned for making the former déclaration 
of intention to vote against the vote (or to kill the vote) of détend- 
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ant. This beiug so, it follows that, in weighing the évidence, the 
déclaration made when no motive for a misstatement is shown, 
should outweigh the other one, where a reason can be assigned for 
making a différent statement. 

It is but recently ttiat men who are interested in a cause are per- 
mitted to testify in the case. ïhe old rule resulted from a knowl- 
edge of human weakness, where one's own interests are involved. 
While a différent rule now prevails, human nature has net changed, 
and if in weighing évidence, and especially where there is a con- 
flict, we forget what self-interest has to do with human action, we 
corne short of duty. I do not vrish to be understood by thèse 
remarks as reflecting upon the statement of any witness, because 
nothing has been said or done that would lead to the conclusion of 
intentionàl misstatement, but to show the reasons why one statement 
may properly claim préférence over another, made under différent 
circumstances, by the same person, where influenced and controUed 
by différent motives. 

The question, then, arises, shall a person so act and make déclara- 
tions that justify the belief in the minds of those who deal with him 
that a certain fact exists, and when it suits his interest or con- 
venience assert the contrary? I do not wish to be understood as as- 
serting in this case that the doctrine of estoppel applies, because the 
défendant has done no act prejudicial to his interest, based upon 
what plaintiff has said or done. But I do mean to say that a man 
ought not to so act as to justify the belief that a certain condition of 
things exists, and then, when it beoomes to his interest to déclare a 
différent state of facts to exist, and the question presented is rendered 
extremely doubtful, that he ought not to hâve the beneflt of that 
doubt. 

The évidence of Mr. Curiton, plaintiff's assigner, is not that he ever 
intended to return to Alahama to live. It is true he said he thoaght 
he was a citizen of Alabama, if he was a citizen anywhere. This was 
but an opinion, and the évidence fails to satisfy me that he had not 
ceased to be a citizen of Alabama. 

In conclusion, I may say that acts and déclarations of any person, 
in his own interest, after a controversy has arisen, are received with 
disfavor. Yet, under the law, a man may be a witness in his own 
case; but with this privilège comes the duty to those who weigh évi- 
dence to discriminate between such évidence as may properly bave 
weight and such as, by the rules of law, should not. In this case, if 
I bave reached a wrong conclusion, — which I do not believe, — the 
plaintiff must rest satisfied, because his own conduct and déclarations, 
tending to show citizenship hère before any suit was anticipated, 
bave misled me, which acts and déclarations I feel in duty bound to 
hold binding, although those of later date are différent. Cause dis- 
missed. 
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Nashua & L. E. Ce. v. Boston & L. E. Co. and others. 

(Circuit Court, D. Massachusetts. May 5, 1886.) 

1. Railroad Companies— Powbrs of Dihbctors — Contbact fou Joint Man- 

agement. 

Two railroads entered into a contract for the joint management of their 
Unes, including certain railroads leased to them. The contract flxed thepro- 

fiortion of the net earnings to be drawn by each of the contracting parties. 
n pursuance of the agreement, the directors of the plaintiiî company au- 
thorized the déduction from the net earnings of iaterest on the cost of a new 
dépôt built by the défendant company for the accommodation of the joint 
trafBc. It was also agreed by the respective boards of directors that the de- 
fendant company should purchase a controlling interest in two roads leased 
to them^ and managed under the joint contract, and that during the continu- 
ance of the joint contract, the excess of interest upon the purchase money, 
over the amount of dividends earned upon the stock, should be borne in pro- 
portion to their shares of the net earnings. Beld that, under the circum- 
stances, the directors of the plaintifl company had acted within their powers, 
and that the plaintiffs could not claim payment of the sums so expended. 

2. Samb — DiKECTOKS' Consent — Evidence. 

Where other circumstances prove the directors' consent, it isnot necessary, 
to bind the corporation, that their records should disclose a formai vote of 
the directors. 

In Equity. 

B. F. Brooks, for complainant. 

A. A. Strout and .7. H. Benton, Jr., for défendant. 

CoLT, J. This bill in equity relates to certain transactions growing 
eut of a joint trafiSc contract entered into between the plaintiff and 
défendant corporations. The original contract was for three years, 
and -was dated January 29, 1867. By a supplemental contract dated 
October 1, 1858, the parties agreed to an extension for 20 years. The 
corporations entered into this contract for the promotion of their 
mutual interests through a more efficient and economical joint opéra- 
tion and management of their respective roads, and for the better 
security of their respective investments, as well as for the convenience 
and interest of the public. By the terms of the contract, the parties 
agreed to surrender to the joint management the entire control of their 
roads, shops, dépôts, and other property, reserving only such prop- 
erty as was afterwards specified in the contract. The parties assumed 
the joint expenses of operating the roads, and the expenses incident 
to the working of the Wilton and Stony Brook Eaiiroads conneeted 
with the Nashua & Lowell Kailroad ; also, by supplemental agreement, 
the parties assumed the contracts existing between the Boston & Lowell 
and Salem & Lowell and Lowell & Lawrence Eailroad Companies. 
They also assumed the contract existing between the Nashua & Lowell 
Eailroad and the Northern Eailroad Company. They also provided 
that ail contracts for the transportation of property or persons here- 
tofore made by either party should be assumed and carried ont by the 
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joint parties, and that ail separate contracts necessai-y for the oïdi- 
nary opération of tlie roads, then œade by either party, should be as- 
sumod by the joint parties, and the expansés paid from the joint 
funds. The roads were to be managed by one agent, who should be 
chosen by the combined vote of a majority of the directors of each 
party. The income and expense accounts of the joint roads were to 
be made up by estimate at the close of each month, and the net bal- 
ance divided upon the basis agreed upon, snbject to a final adjiist- 
ment at the elosing of accounts. It was further agreed that "ou the 
first day of April and October in each year the said accounts shall be 
accurately closed and balanoed by settlement with each party, and 
adjustingall previous paymentsand accounts;" the Boston & Lowell 
Eailroad Company receiving as its portion 69 per cent., and Nashua 
& Lowell Eailroad Company 31 per cent., of the joint net income. 
It was further agreed that the indentnre should be construed as a 
business oontract solely, and in no sensé a lease of one road to the 
other, or as a union of the corporate powers or privilèges. AU eon- 
troversies arising under the eontract, at the request of either party, 
were to be submitted to arbitrators. 

After the roads began opération under the joint eontract, large ad- 
ditions of mileage were made. The Stoneham Branch was purchased 
by the Boston & Lowell, and the Peterboro' Eailroad was leased by 
the Nashua & Lowell. The Lexington & Arlington was purchased, 
and the Middlesex leased, by the Boston & Lowell. In the proper and 
legitimate development of the roads, it became necessary to form con- 
nections with the upper roads, so called, which connected with the 
the vast country lying to the north and west. The main outlet for 
this whole line of transportation was Boston. In order to retain the 
increasing business, as well as accommodate the wants of the public, 
it became necessary that the joint roads should ofïer increased facili- 
ties for the transportation of passengers and freight. 

The facilities of the roads were increased in varions ways. The 
directors of the Nashua & Lowell Eailroad appointed committees for 
the purchase of the Mystio Eiver Eailroad, for the location of a new de- 
pot to be erected in Boston, and for the purchase of wharf, flats, and 
terminal facilities in Charlestown, and for the providing of better 
terminal facilities in Boston. The joint roads united in the purchase 
of property at East Cambridge, store-houses and wharves on Lowell 
street, Boston, and the Mystic-wharf property in Charlestown, for 
the purpose of providing suitable accommodations for increased busi- 
ness. In thèse purchases the Boston & Lowell Eailroad bought 69 
per cent, and the Nashua & Lowell Eailroad 31 per cent, of the 
property. 

The board of directors of the two contracting corporations were ac- 
customed to hold their meetings at the station in Boston. Questions 
were put to both boards by the président of both boards. AU ques- 
tions in which there was any supposed separate interest or liability 
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of the two corporations were put by tlie presiding officer, first to one 
board, and then to the other. Each board had its own separate 
clerk and book of records. The joint roads were operated under the 
contract until its expiration in 1878. 

The présent suit relates to two transactions which took place under 
the joint contract, — the building of the new passen^er station in Bos- 
ton, commenced in 1870 and completed in 1875; and the purchase 
of the stock of the Lowell & Lawrence and Salem & Lowell Eailroads. 
The plaintiff corporation now seeks to recover back its ahare of the 
joint receipts expended for thèse purposes, on the ground that thèse 
acts were unauthorized and illégal under the joint traffic contract. 

It is clear from the évidence that, to meet the increased business 
of the joint roads, and to retain their connection with other Unes, it 
was the opinion of those charged with the management of the roads 
that increased terminal facilities at Boston were necessary. The 
Nashua & Lowell road, through its direotors, participated in negotia- 
tions with the Eastern Kailroad to this end. Upon the rejeetion of the 
plan of a dépôt to be occupied jointly with the Eastern Eailroad, the two 
florporations united to provide additional terminal facilities. This sub- 
ject was early broiight to the attention of the stockholders of the 
Nashua & Lowell Eailroad, as appears by the record of the meeting 
of May 25, 1864, when the directors were empowered to invest the 
contingent fund of the corporation in lands, warehouses, or other real 
estate for the better accommodation of the business of the corpora- 
tion, either upon the Une of the road, or at the Boston terminus. In 
18.69 the directors of both roads sent Gen. Btark, the joint manager, 
to Europe, for the purpose of obtaining the best plans for the érec- 
tion of a proper station in Boston. Upon the return of Gen. Stark, 
plans for a new station were presented to the board of directors of the 
Nashua & Lowell Eailroad, and a report in relation to terminal facil- 
ities was made, and accepted by the directors. The plans having 
been approved by both roads, the question arose as to the manner in 
which the Nashua & Lowell Company should bear its share of the 
expense. 

On July 23, 1872, the directors of the Nashua & Lowell Eailroad 
voted as follows : 

"That the expenditures made and to be made by the Boston & Lowell 
Railroad Company lorland and buildings in Boston for a new station, and 
the expenditures made and to be made by said corporation for the building 
and completing the Mystic River Railroad. and for the improvement in Win- 
chester, for a new station and land for railway purposes to the amount of 
$20,000, are to be treated in the management of the business under the joint 
contract existlng between said corporation and the Nashua & Lowell Railroad 
Companies, as follows, viz.: The said Boston & Lowell Railroad Company 
are to be paid the interest upon such expenditures made and to be made at 
the rate of seven par cent, per annum, atthe end of six months, out of the re- 
ceipts of the joint corporations under said contract, and which are to be 
charged as a part of the expansés of operating said railway under said con- 
tract ; and the cashier of said two corporations and treasurer of the Boston & 
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Lowell Baiiroad Company are heieby directedto make up an interest account 
upoh sueh expenditures to April 1, 1872, and pay the amount found due to 
the Boston & Lowell Kailroad Company, eut of the joint receipts of said two 
corporations." 

On the same day the directors of the Boston & Lowell Eailroad 
passed a similar vote. In pursuance of this agreement, the Boston 
& Lowell Eailroad borrowed the necessary funds, at 7 per cent, in- 
terest, to construct the Boston station, and issued their bonds there- 
for for 20 years. The évidence shows that better terminal lacilities 
in Boston were deemed vital to the interests of the joint roads; that 
the improvements were carried out with the utmost good faith on the 
part of both corporations; that tlîe directors of the Nashua & Lowell 
Eailroad frequently discussed the necessity of sueh increaaed termi- 
nal faeilities, and finally agreed to the same without dissent; and 
that in the annual report adopted by the stockholders of the plaintilï 
corporation, May 27, 1874, we find, in the appendix thereto, a full 
description of thèse improvements. 

The second subject-matter of controversy concerna the purchase, in 
the Bummer of 1871, by the défendant corporation, on its separate ac- 
count, of a majority of the capital stock of the Salem & Lowell and 
Lowell & Lawrence Eailroads. By the contract of October 1, 1858, 
the leases of thèse roads were assumed by the joint roads. It was 
believed, however, that thèse leases were without authority of law. 
It was therefore agreed by the joint corporations, through their re- 
spective boards of directors, that the Boston & Lowell Eailroad should 
purchase a controlling interest in thèse roads, and that the contract- 
ing parties, during the continuance of the joint contract, should share 
the excess of interest upon the purchase money, over the amount of 
dividends earned upon the purchased stock, in the proportion of 69 
and 31 per cent. This arrangement by which the Nashua & Lowell 
Eailroad assumed 31 per cent, of the cost during the continuance of 
the joint contract was not confined to the building of the new station 
in Boston, or the purchase of the Lowell & Lawrence and Salem & 
Lowell stocks, which the plaintiff in the présent bill seeks to repudi- 
ate, but a like agreement was made as to the station at Winchester 
and the Mystic-wharf and Mystio Eailroad improvements. 

No objection was made by any director or stockholder of the plain- 
tiff corporation to thèse acts uutil June 25, 1877, when, there having 
been a change in the board of directors, a vote was passed rescinding 
the vote of July 23, 1872, wherein it was provided that the Boston & 
Lowell Company should receive from the Nashua & Lowell Company 
interest at 7 percent, upon 31 per cent, of the cost of certain addi- 
tions made to the property of the Boston & Lowell Company. No at- 
tention was paid by the manager to this vote, but he continued to de- 
duct from the joint receipts the amount due from the Nashua & Low- 
ell Eailroad Company on account of the improvements and purchases 
made for the joint interest. In 1878, at the annual meeting, the 
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atocktiolders of the Nashua & Lowell Company passed the foUowing 
resolutions : 

"Kesolved, that the stockholders of this corapany hâve learned with sur- 
prise, frorn the report of the directors this day presented, the fact of the vote 
passed at the directors' meeting, holden July 23, 1872, and tlie resuit of that 
vote, thus far in depriving this company of morethan $150,000, and in be- 
stowing the same upon the Boston & Lowell Eailroad Company. 

"Therefore resolved, that in our judgment this vote was passed In the In- 
terest of the Boston & Lowell Railroad Company, and in en tire disregard of 
the rights and interests of this company. and of the terms and provisions of 
the joint trafflc contract itself. 

"Resolved, that the directors this day elected are requested to take proper 
measures for restoring to the treasury of this company the sums so diverted 
from It by the Boston & Lowell Railroad Company." 

In September, 1882, the two corporations entered into an agree- 
ment to submit their différences to arbitration. The plaintiff dénies 
that any binding award was ever made. 

Under thèse circumstances, can the plaintiff corporation recover 
back the money whicb was deducted from the joint receipts, during 
the continuance of the contract, for its share of the expense for the 
construction of the passenger station at Boston, and the purchase of 
the stock of the Salem & Lowell and Lowell & Lawrence Kailroads ? 

The plaintiff rests the right to relief on two gênerai grounds : First, 
that thèse acts were not duly authorized by the directors; and, sec- 
ondly, that if so authorized the directors had no power to bind the 
corporation. 

That the acts complained of were authorized by the directors of 
the plaintiff corporation we think there is no doubt, upon the record 
before us. As to the building of the passenger station in Boston, we 
need only now refer to the vote of the directors, July 23, 1872; and, 
in respect to the stock purchase, so called, it appears that the direct- 
ors of both roads fuUy discussed the matter, that tbe purchase was 
determined upon, and that it was understood by ail the directors that 
the excess of interest upon the sura paid for the stock above the div- 
idends should be paid by both roads in the proportions fixed by the 
joint contract for the division of profits. It f urther appears that this 
matter was usually broughl up in some form at the monthly meetings 
of the directors of both corporations, without objection from any di- 
rector of the Nashua & Lowell road. Under thèse circumstances, 
to hold that the plaintiff corporation is not bound because the records 
of the corporation disclose no formai vote by the directors, would be 
contrary to equity. But, whatever informality exists in this respect, 
the subséquent acquieseence of the directors would bind the corpora- 
tion, if they acted within their powera. Greswell v. Lanahan, ICI 
TJ. S. 347. 

The main question raised in this case is whether the directors could 
bind the corporation in respect to the transactions complained of. 
The directors of a corporation, except so far as they maybe expressly 
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or impliediy restrained by the charter, by-laws, or gênerai law, may 
do any act which the corporation itself can do or ratify. Wood, Eys, 
§ 153, The gênerai power of directors to perform ail corporate acts 
refers to the ordinary business transactions of the corporation, and 
not to fundamental and organic changes, like inereasing its capital 
stock, or leasing its plant. Railway Co. V. AUerton, 18 Wall. 233 ; 
Thomas v. liailroad Co., 101 U, S. 71; Cass v. Manchester Iran é 
Steel Co., 9 Fed.Eep. 640. But the agreements entered into by the 
plaintifif corporation respecting the Boston passenger station, and the 
purchase of the railroad stock, were not of this fundamental charac- 
ter. The plaintiff corporation did not furnish the money for thèse 
purposes. AU it agreed to do, in return for the mutual benefits con- 
ferred, was to pay an amount equal to the interest on 31 per cent, of 
the cost during the continuance of the contract. Independently of 
the traffic contract, or as supplementary thereto, we fail to see why 
the directors had not the power, if they deemed it for the best inter- 
ests of the corporation, to make thèse agreements. 

Tomeet the increased business of the joint roads it was found nee- 
essary to lease other lines, to increase the terminal facilities at vari- 
ous points, andto make contracts with Connecting lines. Bometimes 
this was done by each of the joint roads separately ; sometiraes jointly; 
Bat ail the numerous and varions plans which were carried out dur- 
ing the 20 years of the contract appear to hâve been done in good 
faith, and for a mutual benefit, and without objection from any one, 
until a change of management took place in the plaintiff corporation, 
two years before the expiration of the contract. Under thèse cir- 
cumstances it may be said the acts complained of were inoidental to 
the original contract, or, if not strictly incidental, that they were nec- 
essary to the proper carrying out of the contract to the best advantage 
of the joint roads and of the public. The acts complained of were 
not the only ones of their kind, but the record discloses other trans- 
actions of a similar or nearly similar character, about which no com- 
plaint is made. Under the circumstanees presented in this case, 
we think the directors acted within their powers, and that their acts 
bound the plaintifif corporation. Aside from this, there is much évi- 
dence going to prove that the stockholders ratified the acts of the di- 
rectors. We are aware that this is disputed by the plaintiff, largely 
on the gi'ound of the manner in which the accounts were kept. Upon 
the whole, we think the évidence goes to show such an aequiescence 
on the part of the stock-holders as forbids them, after this lapse of 
time, from holding the défendant liable. Again, this contract bas been 
executed. It expired in 1878. The suprême court says, in Thomas 
V. Railroad Co., 101 U. S. 71, 86 : "In regard to corporations the rule 
has been well laid down by Comstock, G. J., in Parish v. Wheeler, 
22 N. Y. 494, that the executed dealings of corporations must be al- 
lowed to stand for or against both parties when the plainest raies of 
good faith require it." 
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The plaintiiï relies on the case of March v. Easfern Railroad Co., 
43 N. H. 515. In that ease one road was leased to the other upon 
certain terms, and then a change of poliey was pursued by the lessee, 
which operated to destroy the benefit or profit which would propetly 
accrue to the lessor under the lease. Whatever dicta favorable to the 
contention of the plaintiff may be found in the case, the faets are bo 
différent that we cannot consider the case as applicable to the prés- 
ent one. 

Thèse conclusions make it unnecessary to consider the other ques- 
tious raised. Bill dismissed. 



Watekman V. Wateeman. 

SaME ». POBTEB. 

(Circuit Court, D. Califcrnia. March 1, 1886.) 

1. Vbndor and Vendée— Contract— Considération— Wbittbn Contbact. 

The real considération for a contract to convey may be shown, although 
the contract states only a nominal one. 
3. Contract— Adbquacy of Considération — Evidence. 

Where a party advances several thousand dollars to develop certain silver 
mines, in considération of which he is to he repaid ont of their first product, 
and receive in addition an undivided fractional part of the mines, heUi, that 
the contract cannot be avoided on the ground that the considération was in- 
adéquate. 
8. Rame— Uncertainty— Hardship. 

On the same state of facts, Md, that the contract cannot be avoîded on the 
ground that the property to be conveyed is uncertain, or that the perform- 
ance of the contract would work hardship. 
4 Same— MuTUAiiiTY— Option. 

In an action on a contract, want of mutuality cannot be set up as a défense 
by the party who has received the beneflt, simply because it was lef t optional 
with the other party as to whether he would enforce his right. 
6. Same— Secdrity — Evidence. 

Evidence considered, and held not to sustain the position that the contrapt 
to convey was given simply as security for the money advanced. 

In Equity. 

The actions referred to in the following opinion wëre brought by 
the complainant as the assignée of her deceased husband, to compel 
the spécifie performance of certain contracts in writing entered intp 
with him by the défendants. One of the contracts was as follows : 

"San Beknaedino, May 14, 1881. 

"For and in considération of one dollar to me in hand paid, the receipt 
whereof is hereby acknowledged, I hereby agrée that, at any time within 
twelve rnonths from this date, upon demand of J. S. Waterman, or his heirs, 
administrators, or assigns, I will exécute to him a good and aufflcient deed of 
conveyance to an undivided twenty-four hundredths (24-100) of the following 
mines, known as the Alpha, Oméga, Silver, Glance, and Front, each beiug 
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600 feet front by 1,500 feet long; and the saine interest in ail tlic lands that 
may be located, or hâve been located, for the development of the above mines; 
with such'machinery and improvements as are to be placed upon the aame, — 
ail subj'ect to the same proportion of expansés, whicb is to be paid out of the 
development of the above property; ail situated near the Grape Vine, in the 
county of San Bernardino, state of California. 

[Signed] "E. W. Wateeman." 

The other contract was of a similar cliaracter, but was signed by 
G. L. Porter, who agreed therein to convey, on demand, to J. S. 
vVaterman three one-hundredths of the same mines. The other faets 
are sufficiently statèd in the opinion of the court. 

Sawyer, J., (orally.) This case of Waterman against Waterman, is 
a suit in equity to compel the spécifie performance of a contract to 
convey portions of the silver mines described in the bill of complaint. 
I bave gone through this record very carefully. The testimony is 
very voluminous, and the principal questions are questions of facts. 
It would be unprofitable to enter into a long diBcussion of the évi- 
dence, and I shall only announce my conclusions in the matter. 

In my judgment the plaintiffs are entitled to a deoree for the con- 
veyance of the property, and for a référence to take an aecount of 
the profits of the undivided portion of which a conveyance is sought. 

The légal points made by the défendants are, brielly: first, insuffi- 
ciency of considération. The considération in the written agree- 
ment of conveyance mentioned is one dollar. If the parties agrée to 
sell for one dollar, I do not ses that anybody bas a right to complain. 
On the face of the bill, and certainly upon the testimony, there is 
nothing to justify a holding that the considération, expressed or real, 
was inadéquate. If the amount expressed is adéquate for a deed of 
conveyance, it certainly ought to be adéquate to sustain a contract to 
convey. Besides, it appears that that was not the real considération 
at ail. The failure to state the full considération makes no différ- 
ence. The parties took up a mining claim, had it partially pros- 
pected, and, being impecunious, had no means to develop the mine 
and procure maehinery. They entered into an agreement by which 
another party was to furnish the money, and they gave a contract to 
convey a part of the property, and besides agreed to pay the money 
back out of the first proceeds of the mine. The capitalist, J. S. Wa- 
terman, advanced in ail something over $26,000, and, in addition to 
that, his brother, E. W. Waterman, who was one of the parties, re- 
ceived a remission of ail the indebtedness due from him to J. S., 
whicb was about $11,000; and that, with $3,500 to pay private in- 
debtedness, was the real considération for the contract. J. 8. Water- 
man did not choose to take a conveyance at the time, for the reason 
that he did not wish to put himself in the position of a partner. This 
was substantiaily, on his side, an option. For the development of 
the mine, he was willing to furnish the funds and take that risk for 
a share of the mine, in case it should prove valuable, but he was not 
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willing to assume any indebtedness that a mining partnership niight 
incur. I think tliere is no insufficiency of considération. 

Tiie next point is tlie uncertainty of the property conveyed, and 
the hardship of performance. I do not think it is uncertain, — the 
property being mines, well known by name, and necessarily de- 
scribed in the records of the claims, — nor do I think it would be a 
hardship to enforce the contract. The names and records furnish 
the means of sufhcient identification. There is no hardship about 
it. It would be a great hardship to the other party if it was not en- 
forced. The party wbb advanced the money, and who was entitled 
to receive the conveyance, is the one who took ail the risk. He had 
everything to lose and nothing to gain, on the theory set up by the 
défendant, while the other sida, had everything to gain and nothing 
to lose. The hardship would be directly the other way. It was com- 
plainant's assignor's money that was invested, and it was his money 
that secured the mines. If it turns out that the mines are valuable, 
and that the conveyance would be valuable to him, the resuit is still 
more valuable to défendants. 

The next thing set up is want of mutuality. You might as well 
Bay that there was a want of mutuality in a promissory note, and 
that a payée could not recover because the other party could not be 
compelled to take the money. If the obligors chose to give him this 
option, and to receive the large considération of $26,000, which was to 
be paid back only out of the firat products of the mine, besides a large 
indebtedness which he was not to receive back at ail, — if they were 
satisfied to give him this option, I do not think they ean complain if 
he should choose to accept the option wben it turned out to his ad- 
.vantage to do so, even if he was anxious to know the extent of his 
liability, and to refuse to give authority to them, on the other side, 
to run him into debt to an unlimited extent. I do not perçoive why 
he could not make the agreement with the consent of the other par- 
ties, and why it should not bind the other parties when made. He 
gave an ample considération. Whatever effect this might hâve upon 
the rights of creditors is outside of the présent question. The défend- 
ants agreed to it, and it was sufficient as to them. 

Other défenses are pleaded which I do not think are sustained by 
the évidence. One is that it was only given as security. Manifestly 
it was not intended for any such purpose. If it was security, the 
eecurity would be no better with than without it, because the money 
was to be paid' only out of the mine, in any event; and if the mine 
did not produce the money, it would not be paid, and it would bave 
little value as security. Besides, he absolutely gave up an indebted- 
ness not to be returned or secured. That claim as to security was 
never made until set up in the answer. Even when the complainant 
first wrote to défendants to demand a conveyance, they did not set up 
security at ail as a ground of défense. The ground relied on by the 
brother of Waterman was that his brother only took it, bo that, in case 
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ifc ever came to him, he could give it to defendant's own children. I 
do not think the testimony is sufScient to justify the court in coming 
to that conclusion. Evideutly the deccased, James S. Waterman, to 
■whom this contract was given, did not act upon that supposition; 
neither is there any évidence that any of thèse parties did until after 
his death, nor even till the conveyance was demanded, I shall there- 
fore order a decree, in pursuance of the prayer of the complaint, for 
conveyance of the property, and that it be referred to the master to 
ascertain the profits that hâve been made. 

The other case against Porter is for the same thing, except for a 
smaller amount. Waterman agrées to convey twenty-four hun- 
dredths and Porter three hundredths of the mine. The only défense 
that Porter sets up is that it was merely as seourity. Manifestly he 
did not set that up in response to the demand of the complainant for a 
conveyance. He seemed at that time to recognize the liability, by im- 
plication at least, but was not certain to whom the conveyance shouid 
be made. He thought that the family shouid flrst settle their affairs 
before he was called upon to convey; but, briefly, the défense stands 
upon the same footing as in the other case. Thèse parties ail ob- 
tained assistance from the deceased, and assignor of complainant 
hère; and through his aid, and at his risk, seoured mines that turned 
out to be valuable, one of them now having one-half and the other 
nearly one-quarter. Justice requires that they convey the small part 
80 richly earned, and which the défendants agreed to convey, 

I am satisfied, from the testimony, that the same decree shouid 
be made in this case that was made in the other. 



The Holladay Case. 

HiOKOx V. Elliott and others. 

f^OireuU Court, D. Oregon. June 14, 1886.) 

1. Champehtt— Limitation. 

The former ruling of this court in this case (10 Sawy. 415, and 33 Fed. Rep. 
13) that the agreement made in California on February 10, 1874, between S. 
G. Elliott and Martin White, for the loan and repayment of money. was to be 
perf ormed in that State, and is not champertoua, and that a suit may be main- 
tained to enforce a seourity for a debt arising thereon, without référence to 
whether an action on the debt directly against the debtor can be maintained 
or not, considered and afHrmed.i 

3. Samb — Res Jttdicata. 

The obligation of White under said agreement, and the fact of his having 
performed the same, is res judicata since July 13, 1875, by the judgmeat of a 
compétent court in White v. Mliott. 

'See note at end of case, pt. 1. 
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8. Attorney's Tee. 

A contract to pay an attorney $400 a month to attend to certain Utigation 
held to hâve been tacitly abandoned by reason of unf oreseen delays in the prog- 
ress of the litigation, and a gross sum allowed for the services of the attorney 
thereafter. 

4. Courts— CoNctfBBENT JtrRismcTiOK— Receivbr. 

The mère fact that a court haa acquired jurisdiction of a suit between a 
grantor and grantee concerning their rights in certain property, and bas talsen 
possession of such property by the ai)pointment of a receiver, does not pre- 
vent another court of concurrent jurisdiction from taking jurisdiction of a 
suit by a créditer of said grantor against said grantee, brought to set aside or 
postpone the conveyance of said property to the latter on the ground that it 
was_ made and recei ved with intent to hinder and delay the plaintiffi in the col- 
lection of his demand against the grantor; the relief sought may be granted 
without interfering with the possession of the receiver. 

6. Equity— Answer ns Eqttitt. 

A défendant may answer an allégation in a bill that he has no knowledge, 
information, or belief concerning the same, and the eiïect is to leave the mat- 
ter to be proven by the plaintifl; but such answer is not équivalent, as évi- 
dence, to a déniai of the fact alleged, nor can the défendant add a direct déniai 
thereof to his answer that he has not even a belief on the subject. 

6. Dépositions— Orjection to. 

A technical objection to évidence talsen in a suit in equity must be madeby 
motion to suppress before the cause is set for hearing. 

7. Equity— Creditors' Bii,i — Judgmbnt — Proof op Debt. 

A judgment creditor seeliing to set aside conveyances anteriorin date to his 
judgment, because made to hinder and delaj; him in the collection of his debt, 
may show by the proceedings in the case prior to the judgment, or other com 
pètent évidence, that his debt existed at or prior to the date of such convey 
ances. 

8. Bamb — Insolvency op Dbbtor. 

It is not necessary to issue an exécution on a judgment and hâve a. return 
of nuUa bona thereon, to show the insolvency of the judgment debtor, but the 
fact may be shown by any compétent évidence that he has no property sub- 
ject to the légal process of the court in which the judgment remains. 

9. B^AUDULBNT CONTEYANOE— KnOWLEDSE OP GrANTBE. 

It is not necessary that the grantee in a deed made by a debtor to Mnder and 
delay his creditors should bave actual knowledge of the grantor's intent to 
make it void; but it is sufBcient if he hâve knowledge of facts sufflcient to put 
a prudent man on inquiry.i 

10. Same- Case in Judoment. 

Conveyances made by an insolvent debtor to his brother, who was a large 
creditor, of ail his property in the state, the value of the same being consider 
ably in excess of the amount of the grantee' s debt, without any settlement oi 
agreement as to values, or cancellation or surrender of the évidences of debt 
held by the creditor, or any spécial change in the management of the property 
included in the conveyances, together with the fact that the grantor contmued 
in the receipt of a large portion of the rents and profits of the property, helÂ 
suflîcient évidence of fraudulent intent of the grantor, and of the grantee't 
participation therein. 

Suit in Equity to Set Aside Fraudulent Conveyances. 
James K. Kelly and O. E. S. Wood, for plaintiff. 
Henry Ach, for défendant Effinger. 
Thomas N. Strong, for défendant Joseph Holladav. 
J. K. Weatherford, for défendant Elliott. 

Deadt, J. This suit is brought by George 0. Hickox, a citizen of 
California, against Simon G. Elliott, Joseph HoUaday, William H. 

'See note at end of case, pt. 2. 



832 FEDERAL lîEPOKTEB. 

Effinger, and Ben Holladay, as citizens of Oregon, to subject certain 
property, the légal title of whieh is now in Joseph Holladay, to the 
paymerit of a certain decree, heretofore given by the suprême court of 
Oregon, against Ben Holladay, on the ground that said property was 
assigned, transferred, and conveyed to the former by the latter, to 
binder and delay bis creditors; and that the plaintiff is the assignée 
of said decree, in trust for Martin White, a creditor of said EUiott. 
The case was before this court on November 12, 1884, on a demurrer to 
the bill, and the judgment of the court thereon is reported in 10 Sawy. 
415, and 22 Ped. Eep. 13. On Maroh 16, 1885, the suit was dis- 
missed as to Ben Holladay on bis plea in abatement, to the effect 
that he "is a citizen of the city of Washington, in the District of 
Columbia." The plea was considered as the équivalent of an alléga- 
tion that the défendant is not a citizen of any state in the Union, and 
therefore not suable hère on the ground of bis eitizenship, 

Briefly, the case stated in the bill, and admitted by the answers or 
made by the proof, is this: 

On September 12, 1868, Elliott entered into a partnership with Ben 
Holladay and G. Temple Emmet, for the purpose of constructing and 
operating railways in Oregon, which partnership was engaged in the 
construction of the road of the Oregon Central Éailway Company un- 
til Movember 5, 1869, when Holladay and Emmet commenced a suit 
in the circuit court for the county of Multnomah to dissolve said 
partnership, which suit was afterwards transferred to Marion county, 
where, on 'September 28, 1877, a decree was made dissolving said 
partnership and declaring Elliott indebted thereto in the sum of $470, 
from which decree Elliott took an appeal to the suprême court of the 
state, wherein, on August 15, 1879, a decree was given dissolving 
said partnership, and that Elliott recover from Holladay $21,919.46, 
and from Emmet $8,596.08, together with nine-tenths of the costs 
in both the appellate and lower court, amounting, as taxed, to 
$2,710.76 ; and there is now due on said decree from said Holladay, 
principal and costs, the sum of $24,630.22, with interest from Au- 
gust 15, 1879, to January 25, 1881, at the rate of 10 per centum per 
annum, and thereafter at the rate of 8 per centum until date; in ail, 
the sum of $38,806.29. 

On February 10, 1874, Elliott, being without means or crédit, ap- 
plied to Martin White, then and now a citizen of California, for a 
loan of $12,000, to enable him to assert and maintain bis rights in 
said suit, and offered to secure the payment of the same by an assign- 
ment of ail bis right, title, and interest in the property involved 
therôin, to the plaintiff, in trust for said White. Thereupon, a con- 
tract was duly made and signed by said Elliott and White, which in 
effect recites that a controversy exists between Elliott and Holladay 
and others, concerning Blliott's "right" in the property, franchise, 
and rights of the Oregon Central Railroad Company, and that, "for 
the purpose of asserting and maintaining bis rights in said contre- 
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versy, said Elliott has borrowed from Martin White the sum of $12,- 
000 in gold coin of the United States, and has agreed to repay the 
same within one year from the date of the last installaient thereof, 
as hereinafter provided, (and within two years from the date hereof, 
whether the last installment shall be demanded by said Elliott within 
one year from the date hereof or not,) with interest on each install- 
ment from the date of the advance thereof at the rate of 10 per centum 
per annum." The agreement continues, that, in considération of the 
promises, "Elliott bas granted to White the option," to be exercised 
within 60 days after Elliott shall obtain possession of said property, 
"and notified White thereof," to take in lieu of therepayment of said 
loan one-half of ail the property recovered by said Elliott, less 1,000,- 
000 of the bonds of the Oregon Central Company reserved for the use 
of the latter, and not exceeding $100,000 of the same for his attor- 
ney. "An,d to secure the performance of this agreement on his part, 
and to secure the payment of any additional advances not exceeding 
$13,000 that be may obtain from said White or other parties, said 
Elliott has assigned and conveyed in trust to George C. Hickox ail his 
right and title, interest and claim, in and to the property aforesaid." 
"And in considération of the agreement and aets of said Elliott, said 
White has agreed to loan to said Elliott said sum of $12,000 in gold 
coin of the United States, and to advance the same upon his demand 
in installments from ti;ne to time, as the same shall be required, 
upon the terms aforesaid." See Hickox v. EUiott, 10 Sawy. 417, S. 
C. 22 Fed. Eep. 14, 15, where this agreement is set out in full. 

In pursuance of this agreement, Elliott, on February 13, 1874, 
executed and delivered to the plaintiff the following sale and assign- 
ment: 

"In considération of the sum of $12,000 in gold coin of the United States 
to me paid, and otlier valuable considérations, I, S. G. Elliott, of the com- 
monwealth of Massachusetts, hâve granted, bargaiued, sold, and assigned, 
and by thèse présents do grant, bargain, sell, and assign,unto George G. 
Hickox, of the city and county of San Francisco, state of California, ail my 
right, title, interest, and claim, both in law and equity, in and upon the stock, 
property, and assets of the Oregon Central Railroad Company of Salem, Or., 
and the Oregon & California Railroad Company, of Poitland, Or., the flrm of 
A. J. Cook & Co., and the flrm of Ben HoUaday & Co." 

White claims and testifies that between the date of said agreement 
and March 25, 1879, be advanced to Elliott thereunder, or to others 
for him, the sum of $22,201.15. It is not questioned but that he ad- 
vanced this sum, as stated in the accbunt thereof attached to his dép- 
osition herein. But Elliott contends that White failed to advance 
him money as the agreement required, whereby the arrangement fell 
through and the assignment became inoperative; and that ail sums 
paid out by White, as set forth in his account, after July 24, 1874, 
were so paid without his authority or consent, for which he is not 
ïiable. This contention is based on the assumption that White un- 
v.27F.no.l3— 53 



834 FEDERAL REPOETER. 

^ertook to advance Elliott not exceeding $25,000, when and as he 
might require or demand it. But the truth is, White never undertook 
anything of the kind. Taking this agreement and assignment to- 
gether, and reading them by the light of the surrounding circum- 
stances, it is évident that White did not undertake absolutely to ad- 
vance Elliott more than $12,000, and only so much of that amount as 
might be necessary, from time to time, to enable the latter to properly 
carry on the controversy with his partners, which was expected to be 
brought to an end within the coming year, and that any additional 
advanee that Elliott might obtain from White or other persons, not 
exceeding $13,000, should be eqtially secured by this assignment; but 
White did not undertake to furnish any portion of said additional 
advanee. 

Elliott admits that prior to July 2, 1874, and scarcely five months 
from the date of the oontract, White had advancedhim $8,592.50, the 
larger portion of whieh appears to hâve been applied to the former's 
private use, and not to the expense of the litigation with Holladay & 
Co. Bat the évidence shows that by July 14, 1874, there was ad- 
vanced to Elliott by White $11,718.50, and that on August 18th 
thereafter the latter paid Domnett a note of $363, which he had ac- 
cepted for the former, in the February preceding, making the sum 
thuB advanced $12,082.25, or $82.25 in excess of the sum stipu- 
lated. 

On April 29, 1874, when over $7,000 had bèen advanced to Elliott, 
he drew on White from Portland in favor of himself for $500, and 
the défendant Effinger, who was his attorney, for $1,500. On May 
6th thèse drafts were protested for non-payment, and three days aft- 
erwards White wrote Elliott, rebuking him sharply for drawing on 
him for such sums or at ail, after he had been advised not to draw 
on him for a dollar. The letter was put in évidence by Elliott. In 
the course of it White says if you need some small amounts "for in- 
cidental uses in the suit," write and let me know, and I will send my 
check therefor. "I bave already let you hâve enough to meet ail 
ooming [current] expenses, had it been applied to that purpose ; in 
fact, I hâve advanced it twice as fast as I expected to, when I be- 
gan." I would be glad to furnish the $1,500 for Mr. Effinger. "I 
hâve no doubt he needs the money, but under the circumstances I 
cannot see any way to let him bave it at présent. " With this letter 
White sent Elliott his check for $250 "to defray incidental expenses." 

On July 24, 1874, Elliott being in San Francisco, and in need as 
usual, drew on White in favor of 'Johnson & Co. for the sums of $325 
and $1,575, and the défendant Effinger for the sum of $600, which 
sums White declined to pay, as he told Elliott he would before the 
drafts were drawn. 

Thereafter, Elliott testifies that he considered the arrangement 
with White at an end, and the assignment inoperative. 

The only item in White's account of the $12,000 advanced to Elliott, 
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now disputed by tlie latter, is the $2,465 paid by the former to dis- 
charge a debt of EUiott's of that amount secured by a mortgage on 
the property assigned to the plaintiiï, as a security for White, and 
called the Mackey-Toomey mortgage, It is reasonable to suppose 
that when White agreed to advance $12,000 on the security of this 
assignment, that for bis own protection he would require or pro- 
vide that a prior mortgage thereon for not less than $2,000 should 
be taken up or satisfied ont of that sum. And the évidence is very 
satisfactory that such was the distinct understanding of the parties 
to this arrangement. 

On July Ist the défendants Elliott and Effinger were in San Fran- 
cisco, the latter having in bis possession this mortgage for Mr. 
Toomey, who was anxious to realize on it. White, having knowl- 
edge of thèse facts, and being about to go to Nevada, to be absent 
some time, on the next day deposited with Mr. E. P. Clément, the 
attorney for Elliott, $3,400, that being the remainder of the $12,000 
yet unadvanced ; and informed Elliott of the f act, and told him to 
take Effinger to Clément the next day, and hâve the mortgage paid, 
and receive the balance of the money. But Elliott tried to effect an 
arrangement by which the mortgage could be satisfied, and the debt 
otherwise secured, so that be could draw the fuU amount deposited 
with Clément; and, being unable to do this, he drew from Clément, 
on July 3d, $650, and the 13th and 14th, $200, leaving only $2,550 
for the payment of the mortgage, whereon $2,645 was then due; 
which sum White, on August 3 Ist, thereafter paid to Effinger on 
EUiott's account. 

From this it appears that although White had not advaneed the 
full sum of $12,000 on April 29, 1874, still Elliott had no right, under 
the contract, to draw on him for such sums as he did, or at ail, be- 
cause he had already received a much larger sum under the contract 
than he had any right to expeet or demand, within the tîme which 
had elapsed since it was made. But really this is not an open ques- 
tion between thèse parties. From défendant EUiott's Exhibit 18, it 
appears that on September 25, 1874, White commenced a suit in the 
Twelfth district court, of San Francisco, to enjoin him from dispos- 
ing of the property covered by the assignment to the plaintiiï, in 
which he set ont the agreement and assignment of February 10 and 
13, 1874, and alleged that the advances then made thereunder 
amounted to $13,337.25. In an answer and cross-complaint, filed 
November 4, 1874, Elliott admitted the exécution and existence of 
the agreement and assignment, but denied that White had advaneed 
thereunder $13,337.25, but only $8,592.50; and allèges that he 
agreed to loan him $25,000, "as he might wish to use or draw the 
same;" and claimed $100,000 damages for the alleged failure to do 
80 ; and prayed that the agreement and assignment might be de- 
clared null and void ; and on April 9, 1875, the court found that prior 
to the commencement of that action White had "lent and advaneed" 
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EUiott $12,000, "as the same was required for the purpose mentioned 
in said agreement;" that White "never agreed to lend EUiott $25,- 
000, or any other or greater sum than $12,000; and that EUiott was 
not entitled to recover any damage in that action, or hâve either said 
agreement or assignment 'annulled; ' " on which finding there was 
a judgment duly given by said court on July 13, 1875, which still 
remains in full force and effect. 

By this finding and judgment the parties thereto are bound. The 
fact that White advanced EUiott $12,000, under the agreement, be- 
fore September 25, 1874; that he never agreed to furnish him any 
more; and that the agreement and assignment were valid and binding 
instruments, — is res judicata, and no longer open to question. Davis 
V. Broîvn, 9é U. S. 428; Cromwell v. County of Sac, Id. 353; Russell 
V. Place, Id. 608; Beloit v. Morgan, 7 WaU. 619; Outrant v. More- 
wood, 3 East, 346; Sharon v. Hill, 26 Fed. Eep. 344; Oregonian Ry. 
Go. V. Oregon Ry. d Nav. Go., 27 Fed. Eep. 277. 

The payments and advances made by White in and about the liti- 
gation with Holladay & Co., in excess of the sum of $12,000, are not 
necessarily secured by this assignment. Whatever EUiott obtained 
from him for that purpose is so secured. The advanee or payment 
must hâve been made with the consent, express or impUed, of EUiott; 
and the nature and necessity of the advanee has much to do with the 
question of an impUed consent. It is true, White had a direct inter- 
est in the subjeet of the litigation which may hâve justified him in 
incurring expense in protecting the same, and would bave authorized 
him, under the circumstances, to apply to the court to be aUowed to 
intervene and conduct the cause, as the real or principal party in in- 
terest. But even then his advances or expenses would not necessarily 
be secured by this assignment. Tliere must hâve been an express or 
implied assent to the expenditure by ElKott. 

On this view of the matter, I think the fqUowing items in White's 
account ought to be included in the sum for which the assignment is 
a security: September 16 and October 31, 1874, payments to Mr. 
Efïinger, the leading counsel in the Utigation with HoUaday & Co., 
$500 and $1,500. EUiott had already drawn on White for thèse 
sums, and $100 more, for thisvery purpose; and although the latter 
did not then advanee the money, he paid it to Efïinger soon after, 
with EUiott'e knowledge and apparent approbation. At least, no ob- 
jection was made to the payment at the time. It was a matter of 
vital importance to the maintenance of EUiott's rights in the matters 
then in controversy ; and, in the absence of any act or word to the 
contrary, his assent to an act so well calculated to benefit himself 
ought to be presumed. September 3 and October 1 and 12, 1875, 
payments to Moreland, référée, $20, $20, and $600, the amount due 
from EUiott for fées and charges. Thèse payments were absolutely 
necessary to get the report of the référée before the court. No ob- 
jection appears to hâve been made at the time, and EUiott's assent 
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may be presumed. September 20 and November 25, 1879, pay- 
ments for printing briefs in San Francisco, and expressage to Port- 
land, $234.60 and $23. This brief was prepared and printed in San 
Francisco, under the direction of EUiott, and the charges paid by 
White were for his benefit and with his implied assent. Altogether, 
thèse items make the sum of $14,979.85, for which this assignment 
is a security, and for the amount of which, with interest, the plain- 
tiflf is the assignée of the judgment against Ben HoUaday, in trust 
for White, and entitled to maintain this suit for its enforcement, 
Hickox Y. EUiott, 10 Sawy. 422; S. G. 22 Fed. Eep. 17. 

Averaging the periods during which thèse four sums were advanced, 
and adding interest thereon from ihat time to this, at the rate of 10 
per centum per annum, gives the whole amount for which the as- 
signment is security as follows: Interest on $12,082.25, from April 
15, 1879, $14,699.85; interest on $2,000, from October 1, 1874, 
$2,422.22; interest on $640, from September 15, 1875, $778.60; in- 
terest on $257.60, from Maroh 15, 1879, $323.51; total principal, 
$14,979.85; total interest, $18,224.17; whole amount of claim, $33,- 
204.02. Of the remaining $7,221.30 of the gross amount ($22,- 
201.15) advanced and paid by White in and about this litigation, 
nearly $5,000 went to L. L. BuUock. 

Mr. Bullock was in the employ of EUiott, in the litigation with Hol- 
laday & Co., as what may be called an "outside man," when White 
made the arrangement with EUiott to advance him money. There- 
after he was paid a monthly stipend much of the time, down to the 
spring of 1879. I tbink the payments made to him after July, 1874, 
and particularly after the suit commeneed by White against EUiott, 
in September of that year, may be safely regarded as having been 
made for services rendered White, if any one, although they may 
hâve been of benefit to EUiott as well. At least, there is nothing in 
the nature of the services, or the necessity for them, so far as appears, 
which justifies the conclusion that EUiott assented to the payments 
being made on his account. 

On the hearing of the demurrer to this biU it was claimed for the 
défendant EUiott that the suit was barred by the lapse of time, and 
that the contract on which the money was advanced was void for 
champerty. The same défenses are now set up in his answer, and 
insisted on in the argument. But I see no reason to question the 
soundness of the conclusions then reached on thèse points. As was 
then said: 

"It is immateriiil whether an action could now be maintained by White 
against EUiott to recover this money or not. This is not sucli an action, but 
a suit brought by a person, claiming to be the assignée of a decree, to subject 
the property of the debtor therein to its payinent and satisfaction. And it 
can bemaintained, although the right of action against EUiott to recover the 
money in question is barred by Japse of time. ïhe statute bars the remedy 
against EUiott in six years, but does not destroy the debt, and it stiH exists, 
for the purpose of enforcing any lien or pledge given to secure its payinent. 
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Quantook v. England, 5 Burr. 2628; Sparto v. Pteo, 1 McAllister, 497; 
Myer v. Beal, 5 Or. 130; Ooodwin v. Morris, 9 Or. 322; 2 Pars. Coiit. 379; 
Kapalje & L. Law Dict. ' Limitations.' " 22 Fed. Eep. 17. 

This contract is claimed to be champertous, and therefore void, 
mainly on the option clause therein, whereby White was given the 
choice, within 60 days after EUiott had recovered possession of the 
railway property in question, and sooae millions of bonds of the Com- 
pany, and notified White thereof, of taking, in lieu of his money 
with interest, one-half thereof, less $1,100,000 of the bonds reserved 
for the privaie use of Elliott and his attorney. This clause was put 
into the contract at the suggestion of Elliott, to give the transaction 
and the subject thereof an air of importance and vastness to which 
it was not entitled. As was determined by the suprême court of the 
state in its judgment in Holladay v. EUiott, thèse bonds were issued 
by a corporation (the Oregon Central) that was a sham and a fraud 
from its inception, and were utterly worthless. But Elliott did not 
recover any railway property or bonds in the suit, and of course did 
not give notice to White to exercise bis option. The contingency 
never bappened on which this clause in the contract was to take 
effect. Nothing was ever claimed or done under it, and, practically, 
it is no part of the agreement. And, even admitting that the valid- 
ity of the contract for the loan and repayment of the money is to be 
tried by the law of this state, I do not believe that the courts thereof 
will ever hold a contract champertous or void for maintenance, 
whereby a party not an attorney in the case, or at ail, lends a man, 
in straitened circumstancès, money to enable him to maintain his 
rights in the courts, against powerful and wealthy adversaries, on the 
promise to repay the same, with légal interest, secured by a mortgage 
on his interest in the subject of the litigation. If so, one man could 
not safely loan another money to défend an action brought to dispos- 
sess him of his farm or homestead. 

In the brief of counsel for Elliott it isstated that the suprême court 
of the state, sinee the décision in this case on the demurrer to the bill, 

has held, in the unreported case of v. Sears, "that champerty 

does exist in ail its force in this state." It is also understood that 
the case is still pending on a rehearing. But I cannot, in a matter 
of this importance, act on any sach informai and indefinite informa- 
tion concerning the judgment of that court. If not published in au- 
thentic form, a certified copy of the opinion should bave been ob- 
tained from the clerk. However, I am still satisfied with the con- 
clusion reached on the demurrer to the bill. It was then said, (10 
Sawy. 430; 22 Fed. Kep. 23:) "This contract was made in Califor- 
nia, and in contemplation of law was to be fulfilled or performed 
there." It is not only the lex loci coniractus, but also the le'x loci so- 
lutionis. "It has been held in that state since 1863 that there is no 
law there against any form of maintenance. Mathewsonv. Fitch, 22 
Cal. 93; Hoffman v. Vallejo, 45 Cal. 566. And the contract being 
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valid there, is valid hère. Story, Const. Law, §§ 242, (1,) 279, 280." 
And on the point, now urged again, tliat security was taken for 
the performance of the contract on property in Oregon, wbich makes 
it a contract to be performed hère, and therefore its validity is to be 
tested by the laws of this state, it was said: "The authorities are 
uniformly otherwise." Story, Const. Law, § 287; De Wolf v. John- 
son, 10 Wheat. 367. In the latter case Mr. Justice Johnson, speak- 
ing for the court, says : 

"Taking foreign security doesnot necessarily draw af ter itthe conséquence 
that tlie contract is to be fulfllled when tlie security is taken. The légal f ul- 
fiUment of a contract of loan, on the part of the borrower, is repayaient of 
the money; and the security given is but the means of securing what he has 
contracted for, which, in the eye of the law, is to pay where he borrows, un- 
less another place of payment be expressly designated by the contract." 

In support of his argument, counsel for Elliott now cites Whart. 
Const. Law, §§ 402, 509-511, and Parsons v. Trask, 7 Gray, 473. 
The first citation from Wharton is only to the eflfect that the mode 
of payment is determined by the law of the place of payment, and 
that the latter is inferred from the facts. In the other three sections 
the question is discussed as to what détermines the validity of a cop- 
tract to pay interest, in which the learned writer truly says : "This 
question has been frequently litigated in the United States, and with 
results which, on their face, are irreconcilable." But neither of 
them bear on the question whether the validity of this contract, as to 
champerty, is to be determined by the law of California or Oregon. 
But, at section 403, Wharton, after stating that so far as perform- 
ance is concerned, where the law of the place of solemnization of a 
contract conflicts with that of the place of performance, the latter 
contrôla; and that the validity of a mortgage dépends on the law of 
the place where the thing exists, because there alone payment can be 
enforced, — says, at note 4: "But this is otherwise when a foreign 
mortgage is taken as collatéral security merely, in which case the 
place of performance is the place of the payment of the principal 
bond;" citing the case of De Wolfv. Johnson, supra. In Parsons v. 
Trask it was merely decided that a contract made in a foreign country, 
by which an adult person bound herself to serve a citizen of the United 
States for fiveyears, for $10, and board, lodging, and clothes, without 
specifying the nature or extent of the service, or the place of perform- 
ance, even if valid where made, gave no right to the service in Massa- 
chusetts, because contrary to the laws and policy of that common- 
wealth. 

But the question hère is, where was this contract — this agreement 
to loan and repay this money — to be performed? If it was to be 
performed hère, then the law of this state as to champerty may ap- 
ply; otherwise not. The contract was executed in California, and 
the money loaned there, and the only reasonable inference from the 
facts is that the repayment was to be made there also. Both par- 
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ties lived in that state. There was nothing in the agreement to the 
contrary, nor anything in the situation or circumstances of the par- 
ties, présent or prospective, that pointed in any other direction. Nor 
does the fact that collatéral security was taken for such repajment 
on property in Oregon change its character in this respect. On the 
contrary, such security, as a mère incident of the debt, is so far valid 
or not according to the law of the place where the loan was mad 
and to be repaid. 

Another point is now first made, by counsel for EUiott, on section 
161 of the Pénal Code of California, which makes it a misdemeanor 
for an attorney to directly or indirectly buy any évidence of debt or 
thing in action, with intent to bring suit thereon. It may be ad- 
mitted that a contract of sale or assignment, the making of which 
involves the commission of a misdemeanor, is impliedly prohibited 
and void. The agreement by which the money was loaned, and re- 
payment promised, does not corne within this section. The transac- 
tion, so far, was not a purchase of anything, but a loan, Nor does 
the section effect the sale or assignment to Hickox; because what- 
ever passed by the same was obtained, not with intent to bring suit 
thereon, — to stir up strife, — but to défend one already pending. Nor 
were Hickox or White attorneys at the time of the transaction. The 
former never was an attorney. White was admitted to the bar in 
California in 1859, and in 1864 quit the practice on account of his 
health, and has been engaged in mines and mining ever since. Ad- 
mitting, then, that White indirectly acquired whatever Hickox took 
in trust for him by the assignment, I do not think, on the facts, lie 
was an attorney, within the meaning of the statute. 

From the évidence it appears that the défendant Effinger was re- 
tained by Elliott in the case of Holladay v. EUiott'm. the fall of 1872. 
Thereafter, on December Ist, Elliott agreed to pay him $400 a 
month to act as his attorney until the termination of the controversy. 
By November 4, 1874, he had received from Elliott $1,450, and 
from White, on the latter's account, $2,000,— in ail, $3,450. The 
suit dragged along for reasons not always within the control of Elli- 
ott, and still less of his attorney, and was not finally decided until 
1879, when Effinger filed a notice of lien on the judgment, in pursu- 
ance of the statute, (Code Civil Proc. § 1012, sub. 4,) for the sum of 
$31,800, the amount of his compensation, reckoned at $400 per 
month, from December 1, 1872, to the date of the decree, less the sum 
of $3,450, received thereon, as above stated. 

I do not think, under the circumstances, that this contract ought to 
be considered in force after 1874. Shortly before White advanced 
him the $2,000, Mr. Effinger, seeing the difficulties and delays in 
which Elliott was involved, wrote the former, offering to take $3,000 
in addition to what he had already received, in fuU of his services to 
date, and such other and further compensation at the end of the liti- 
gation as might be considered reasonable, under the circumstances. 
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On tbis suggestion, White seems to liave advancfcd tlie $2,000, wbich 
Effinger tacitly accepted, and thereafter looked to what might be ob- 
tained in the suit as the measure and means of any fiirtlier compen- 
sation. Certainly it was never in tbe contemplation of the parties 
that this large compensation was running on from naonth to month, 
and year to year, while the suit was much of tbe time at a stand-still. 

Effinger testifies that when judgment was obtained in the suprême 
court he purposed to apportion it between White, Elliott, and him- 
self; but the latter immediatelyrepudiated bis claim and White's 
also; whereupon, as a protection for both himself and White, hefell 
back on bis contract, and filed the notice of lien accordingly. And 
the controversy between thèse two is now, apparently, a friendly one, 
and may be adjusted by them irrespective of the action of this court. 
An unconditional fee of $.5,000, promptly paid or secured, would, in 
my judgment, be a reascmable compensation for Mr. Effinger's serv- 
ices. But if the compensation was wholly contingent on success, — 
dépendent on making the money out of the litigation, — ^^$10,000 
would not be an unreasonable fee. After 1874, Effinger's compen- 
sation was practically contingent, not only on getting a decree, bat 
in realizing on it. This delay and risk must be considered in fix- 
ing the amount of this contingent compensation. In addition to the 
$3,450 he received prier to 1875, I wiil allowhim the sum of $5,000, 
with légal interest from August 15, 1879, the date of the judgment, 
which amounts to $7,871.85. 

The défendant Joseph Holladay states in his answer that he has 
"no knowledge, information, remembrance, or belief " as to the alleged 
contract and assignment, or the payment of any money thereun- 
der by White, "wherefore he dénies" the same. On the hearing he 
claimed the benefit of this déniai as being évidence against the exist- 
ence of such writings and the making of such payments. This allé- 
gation is a motley of code and equity pleading, but not proper under 
either. The Code'does allow a défendant to controvert an alléga- 
tion in the complaint by denying "any knowledge or information 
thereof sufficient to form a belief," but not on that acçount to deny 
the allégation itself. In equity a défendant who has no knowledge, 
information, or belief concerning the matter of an allégation should say 
Bo; and this is sufficient to put the plaintiff on the proof thereof. 
But such an answer is not évidence that requires at least one witness 
and corrobora ting circumstances to overcome. It is a mère négation, 
and proves nothing; and the addition, "wherefore he dénies the 
same," amounts to nothing except to stultify the défendant; for how 
can a party trutbfully deny an allégation of which he has just aî- 
firmed he has not even a belief. Clark v. Van Riemsdyk, 9 Cranch, 
160; Brooks v. Byam, 1 Story, 301; Dutilh v. Coursault, 5 Cranch, 
G. G. 351. 

At the close of the argumept, counsel for Holladay also filed a mo- 
tion to suppress the copies of the agreement and assignment, marked 
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in the margin, respectively, Exhibits "A" and "B," "George T. 
Knox, Notary Public," and attached to the commission on which the 
dépositions of the plaintiff and Martin White were taken. Both wit- 
nesses were asked about the contract and assignment. White, who 
was examined first, after answering that he had not the originals in 
his possession, added : "But I hereunto attach a certified copy" of 
said agreement and assignnient, marked Exhibits "A" and "B." 
Hiekox testified that the original contract and assignment were in his 
possession, and spoke as if he had them there in the présence of 
the commissioner, and added : "Under advice, I prefer to retain" 
them, "but a certified copy is attached hereto;" and, in the case of 
the assignment, he gave the place, book, and page of its record in 
Oregon. 

There is but one Exhibit A and B attached to the commission, 
and that is doubtless the one to wbich both witnesses refer, and which 
was probably furnished by Hiekox. They are true copies of the 
agreement and assignment mentioned in the bill, and set out in the 
pleadings, in the case of White v. Elliott, and are doubtless what they 
purport to be, — true copies of the original writings in the possession 
of Hiekox. Attached to each exhibit is the certificate of Edward 
Chattin, a notary public and commissioner for Oregon, to the effect 
that he had compared it with the original in the possession of 
Hiekox, and that it was a true copy thereof. 

Had the oiBcer who took thèse dépositions done so in due form of 
law, it would appear therefrom that the witness produced the orig- 
inal writings before him, and identified them; but, not desiring to 
give up the possession, he allowed the commissioner to take copies 
of them, which the latter attached to the commission, with his cer- 
tificate that they were true copies of the original writings produced 
by the witness, and referred to in his testimony. Dundee, etc., Co. 
V. Cooper, 26 Fed. Kep. 665. Discarding the certificate of Chattin, 
who was a mère volunteer, and without authority in the premises, it 
does appear, at least inferentially, that the witness Hiekox, in whose 
custody the original writings then were, produced them before the 
commissioner, and furnished him with what he testified were true 
copies of the same; and that the commissioner, either on the strength 
of that statement or his own examination, and it may be on both, in- 
dorsed said copies as the Exhibits A and B referred to in the testi- 
mony of White and Hiekox, and attached them as sueh to the com- 
mission, with the dépositions. That ail this is technically insuffi- 
cient, for laek of an express oerticate by the commissioner that he 
had compared the alleged copies with the originals, and found them 
correct, may be admitted. But the objection is one that cannot be 
made at the hearing. It should hâve been made by a motion to sup- 
press before the cause was set for hearing, when, if allowed, the mis- 
take might hâve been corrected by retaking the dépositions. When 

cause is set for hearing ail technieal objections to the reading of 
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the testimony on file are waived. York Go. v. Central R. R., 3 Wall. 
113 ; Blackburn v. Crawfords, là. 191. See rules 27 and 28 of this 
court. 

The answer of HoUaday also eontains an allégation in bar of this 
suit, to the effect that on November 7, 1883, and prior to the com- 
mencement thereof, the circuit court of the state for the county of 
Multnomah, in a suit then pending therein between Ben HoUaday 
and Joseph HoUaday, appointed a receiver of ail the property men- 
tioned in the bill herein, who is now in possession of the same as 
such receiver, which suit is still pending in said court. In support 
of this défense counsel submit the proposition that while property is 
in the hands of a receiver appointed by a court, no other court can 
acquire or take jurisdiction of a suit eoncerning such property, and 
cites a number of authorities in support thereof. But the proposition 
is altogether too broad, and is unsupported by the authorities cited. 
The receiver bas no right in the property, but only the possession 
thereof. So long as that is not disturbed or questioned, parties may 
litigate in the same court, or elsewhere, questions eoncerning the ulti- 
mate right and title to the property. And therefore, notwithstand- 
ing the suit of HoUaday v. HoUaday, and the possession of the re- 
ceiver therein, this court may take jurisdiction of a suit to set aside 
or postpone an alleged fraudulent conveyance of any of this property 
by Ben HoUaday which hinders or delays the plaintiff in the enforce- 
ment of bis judgment against said Holladay, In Buch v. Colbnth, 3 
Wall. 334, this question is examined by Mr. Justice Miller, and the 
conclusion reached that the rule, among courts of concurrent juris- 
diction, that the one which first obtains jurisdiction of a case bas the 
exclusive right to décide every question arising therein, is subject to 
limitations. See, also, Andrews v. Smith, 19 Blatchf. 100; S. C. 5 
Fed. Eep. 833. 

The object of the suit in the state court between the two Holladays 
is not stated in the answer. But, in the nature of things, it cannot 
involve the matters in controversy hère, and particularly the ques- 
tion of whether the plaintiff is entitled, as a créditer of Ben Holla- 
day, to bave thèse conveyances to Joseph Holladay set aside or post- 
poned in favor of the judgment against the former. If this court 
should find that thèse conveyances were made with intent to hinder 
and delay the plaintifï in the collection of his demand, under such 
circumstance as makes thegrantee therein a participant in the fraud, 
it would be its duty to decree that they be set aside or postponed in 
favor of the plaintiïï's judgment. So far there would be no interfér- 
ence with the procesB of the state court or the possession of its re- 
ceiver. Whether this court will stop there, and remit the plaintiff to 
his exécution out of the same state court on his judgment therein, or 
provide for the sale of so much of the property by a master as may 
be sufficient to satisfy the same, together with the costs incurred in 
this court, will dépend on circumstances. The latter course cannot 
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be pursued wliile the receiver is in charge, for that would necessarily 
interfère with his possession. 

But 80 long as the piaintiff's right to enforce the judgment, and for 
the amounfc found due him, dépends on a decree of this court, it is 
proper, and very convenient, that any disposition of the property in 
question to satisfy the same should be made on its process. And 
provision may be made in the decree that the sale shall be delayed 
until the receiver is discharged, or that the plaintiff may apply, on 
the footing of the decree, for an order of sale as soon as suc h discharge 
takes place. 

The défendant Joseph Holladay also makes the further points 
against the piaintiff's right to relief: (1) The bill does not allège, 
and it is not shown, that there was any debt due from Ben Holladay 
to the plaintiff or his assignor prior to the date of the conveyances 
sought to be set aside, or any of them; (2) it doea not appear that 
any exécution has ever been issued on the decree against Holladay; 
and (3) there is no évidence that Holladay is insolvent and unable to 
satisfy the decree, except from the property in question. 

The bill allèges that on November 5, 1869, and long prior to the 
date of any of the conveyances to Joseph Holladay, that a suit was 
commenced by Ben Holladay against Elliott, to dissolve the partner- 
ship of Holladay & Co., and for the settlement of its accounts, in which 
a final judgment was given in the suprême court dissolving said part- 
uership as of the date of the commencement thereof, and that Elliott 
recover from said Holladay the sum of $21,919.46, and costs; and the 
answer of the défendant Holladay admits the allégation, word for 
word. The allégation might bave been more spécifie, and statedthat 
the sum recovered represented the indebtedness of Ben Holladay to 
his copartner Elliott at the commencement of the suit. But such is 
the necessary implication of the allégation as it stands. The indebt- 
edness must hâve existed on November 5, 1869, from which time the 
court determined the partnership was dissolved, and the liability of 
its members to one another ascertained. And the proof to that effect 
is full and spécifie. By the decree of the suprême court it is found 
that the amount for which it is given was a debt, with the interest 
thereon, due Elliott from Holladay before the commencement of the 
suit. 

Admitting that a mère judgment for money is not évidence of an 
earlier indebtedness, (Bump, Fraud. Conv. 557,) still it may appear 
from the findings of the court, or other proceedings in the case ante- 
rior to the judgment, how long the indebtedness existed prior thereto. 

In Hinde v.Longworth, 11 Wheat. 211, which was a controversy 
between a party claiming under a voluntary deed of March, 1799, 
and one claiming under a money judgment of August, the sameyear, 
against the grantor therein, the court held that while the mère judg- 
ment did not show that the plaintiff therein was a créditer prior to 
the exécution of the deed, without which be could not impugn the 
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same for îi:a,nà,.{Sexton v. Wheaton, 8 Wheat. 2é2,) that the accounts 
on which the judgment was founded, and which were in the record, 
did show that the cause of action arose before the exécution of the 
deed. See, also, Ooodnow v. Smith, 97 Mass. 69. 

The alleged fraudulent conveyances. are about 20 in number, and 
appear to hâve been made from November, 1875, to April, 1879, 
while both the allégation and the proof are satisfactory that the in- 
debtedness existed at and prior to November 5, 1869. 

The issue of an exécution, and the return of nulla bona thereon, is 
considered sufficient évidence of the insolvency of the judgment debtor, 
and that the judgment créditer is remediless at law. But it is not the 
only évidence of that fact, nor, in my judgment, alvrays the best. 
The authorities are in apparent conflict on this question. Wait, 
Fraud. Conv. § 68; Bump, Praud. Conv. 518-527. But where the 
diversity is not the resuit of local législation, I think the apparent 
conflict arises from confounding creditors' bills to subject personal 
property to the satisfaction of a judgment with an ordinary bill in 
equity to set aside or postpone a conveyance of real property on which 
the plaintiff's judgment is, as against his debtor, a lien without an 
exécution. In the latter case the right to maintain the suit is based 
on the unsatisfied judgment, the fraudulent conveyance, and the in- 
solvency of the debtor; which latter fact may be proved by any com- 
pétent évidence, as well as a return of nulla bona on an exécution. 

In Hodges v. S. H. Mining Co., 9 Or. 200, it was held, in a suit 
against a stockholder of a corporation on a corporation debt, that the 
insolvency of the corporation might be shown as any other fact, with- 
out an exécution or even a judgment against it. 

Terry v. Tubman, 92 U. S. 156, was an action against a stock- 
holder of a bank to recover the amount of certain unredeemed bills 
of the corporation. The court held that the insolvency of the. bank 
might be shown otherwise than by a judgment and an unsatisfied ex- 
écution. 

Casev. Beauregard, 101 U. S. 688, was a creditors' bill against the 
members of an insolvent firm. The court said that a judgment and 
a fruitless exécution are not the only évidence that a créditer has ex- 
hausted his légal remedy. "They are not the only possible means of 
proof. The necessity of resort to a court of equity may be made 
otherwise to appear." 

In McCalmont v. Lawrence, 1 Blatchf. 232, Mr. Justice Nelson held 
that "chancery has jurisdiction, on a bill filed by a judgment créditer 
for relief against a conveyance of lands by his debtor, made with in- 
tent to defeat the judgment lien, or to hinder or delay satisfaction of 
the judgment, whether exécution has been issued thereon or not." 
See Bump, Fraud. Conv. 523. 

The insolvency of Ben Holladay is confessed. The bill allèges 
that he has no property in Oregon in his own name, and has not 
had since the date of said decree, out of which the same could be 
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satisfied by exécution or other légal proeess against him; and that 
he is insolvent, and unable to pay said deeree, except out of the 
property in question. This allégation is expressly admitted in the 
answer, except that the défendant says he "bas neither knowledge, 
information, or remembrance .sufficient to state wbether or not the 
said Ben HoUaday is insolvent, or unable in fact to pay the said de- 
eree except out of the property described in the bill of complaint." 
This allégation of want of knowledge is not évidence, and proves noth- 
ing. It is also noticeable that the défendant omits to state, as he 
shculd, whether he bas any belief on the subject or not. But in his 
évidence he says, over and over again, that Ben HoUaday was a ruined 
man financially when he left Oregon in the fall of 1877; that during 
his stay in "Washington the follovring four years he allowed him five 
or six thousand dollars a year, out of the profits of the mill property, 
to keep him from starving. But the admission in the answer that Ben 
HoUaday had no property in Oregon out of which said deeree could be 
made by légal proeess, is sufficient. That is ail a return of nulla bona 
on an exécution would show, and either is sufficient évidence of in- 
solvency for the purpose of this procceeding. It matters not how 
much property he may bave out of this state, or beyond the proeess 
of its courts. 

This disposes of the case, except as to the question of fact, did Ben 
HoUaday make the conveyances and transfers in question with in- 
tention, to hinder and delay bis creditors, and did Joseph HoUaday 
receive them with notice of such design, or good reason to believe the 
same? It is impossible for any unprejudiced mind to give any other 
than an affirmative answer to this question. It is not necessary to 
go into the évidence in détail. Suffice it to say that it appears from 
the defendant's own testimony, and the admitted facts of the case, 
that in January, 1873, Ben HoUaday, being indebted to his brother 
Joseph in the sum of $100,000, gave him his note therefor; and on 
November 1, 1876, gave him another note for $163,345, in payment 
of the former note, and interest thereon at 12 per centum per an- 
num, together with a third note for $4,500, given some time before. 
Thèse notes bave remained in the possession of Joseph HoUaday, 
and no crédits hâve been allowed or indorsed on them, although 
three valuable parcels of this real property, of not less than $50,000 
in value, and 1,050 shares of the Oregon Transfer Company's stock, 
worth not less than $50,000 more, were conveyed and transferred to 
him between the giving of the first and last note. The real property 
was lots 1, 7, and 8, in block 47, in Portland, on which the HoUa- 
day résidence is situated, the place called the Seaside House, and 
other considérable tracts of land in Clatsop county; and lots 6, 7, and 
8, in block 23, in Couch's addition, together with sundry lettered 
blocks in said addition that were afterwards determined to belong to 
the Oregon & Galifornia Eailway Company. 

Afterwards, between November 25, 1876, and April, 1879, sundry 
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conveyances and transfers of property belonging to Ben Holladay 
were ûiade to the défendant, namely: Sharea of stock: 1,195 in 
the Portland Street Eailway Company, 5,331 in the Wallamet Eeal- 
estate Company, 675 in the Wallamet Steam-mills Lumber & Man- 
ufacturing Company; furniture and stores at the Holladay rési- 
dence; furniture, stock, and farming implements at the Seaside 
House; the undivided half of the furniture in the Clarendon Hotel; 
Sam Smith's notes for over |11,000, secured by mortgage on lot 
2, in block 47; mortgage on the Simpson farm, in Polk county, 
— afterwards foreclosed and bought in; the undivided ^ of the S. ^ 
of block 23, in Couch's addition, (April, 1877,) on which was built 
the Clarendon Hotel; blocks 20 and 37, in Wheeler's addition to 
East Portland; the Cornélius farm, in Washington county; and 
9,995 shares of the stock of thé Oregon Eeal-estate Company, 

The défendant contends that he did not receive this last stock from 
Ben Holladay, but that he bought it from the Bank of Califomia for 
$34,000, to whom the former had pledged it as collatéral security 
for a loan of probably not less than $25,000. But the fact is ad- 
mitted that the payment was made ont of moneys derived from the 
property and business transferred to him by bis brother, and mainly 
out of the earnings of the transfer Company. The plaintiff alleîïes 
that this property, when conveyed to the défendant, wasworth $225,- 
000, and was worth at the commencement of this suit $500,000. In 
bis answer the défendant says the property was not worth over $100,- 
000 when he received it, and that it is now not worth over $400,000. 
My conclusion is that the allégation in the biil on this point is sub- 
stantially correct. 

Nothing passed between the brothers at the time thèse conveyances 
were made as to their purpose or object. Joseph nover asked for 
any of them, and Ben never told him why he made them. And the 
only conversation that ever passed between them on the subject, ac- 
cording to the former's testimony, is that, as his brother was about 
to leave the state in the fall of 1877, he went to his house, when the 
former said to him, without solicitation or explanation: "Ail this 
property belongs to you, and no power on earth can take it away 
from you." And he insists that he received it silently, but in "good 
faith," in payment of the debt then due him. The various proper- 
ties remained in the hands and under the management of the per- 
Bons in charge before the transfers were made, and the rents and 
profits of the mill and hotel, so far as they could be spared from the 
payment of debts, charges, and taxes, were largely transmitted to 
Ben Holladay, at Washington. 

The défendant admits that he consented that the manager of the 
mill, Mr. George Weidler, might send his brother five or six thousand 
dollars a year to keep him from starving while in Washington pros- 
ecuting his Indian spoliation claim; and says that he bas since learned 
that Weidler let him bave not less than $75,000 during this time. 



8-18 FEDERAL EEPOETER. 

■without his knowledge. And the fact appears to be, as this state- 
ment tends to show, that Joseph HoUaday was a mère figure-head 
for this property, and knew very little about its management or con- 
dition. Ben Holladay's actual and trusted représentative was Weid- 
1er, who managed his affairs, using Joseph Holladay's name as osten- 
sible owner whenever necessary. 

In the spring of 1879 the défendant was in Washington, and, be- 
ing in need of money, applied to his brother for $1,000, which was 
refused for want of means. Thereupon he wrote Ben Holladay a 
letter, which is in évidence. After stating the request and refusai, 
he writes in substance: "You hâve just made $15,000 on the sale 
of 0. & G. bonds, and yet refuse me $1,000, when you know I 
hâve not a dollar on earth, but hâve let you hâve every dollar I 
had on earth fifteen years ago." When the decree was given in the 
suprême court in favor of EUiott in 1879, the personal property at 
the Seaside House, and in the Holladay résidence, was immediately 
transferred to the défendant by the agent of Ben Holladay, to pre- 
vent its seizure on exécution. When the bills of sale were presented 
to him lie appeared to apprehend the purpose of the transaction, and 
said it was no use, — the judgment would hold the property; but, on 
being assured by the agent, on the authority of a prominent lawyer, 
that nothing but an exécution would prevent the transfer of personal 
property, he acquiesced and took the bills. 

And lastly, in his answer in Hollnday v. Holladay, which appears 
from the évidence to be a suit to bave thèse conveyances, which are 
absolute in form, deelared to be mortgages, the défendant swore that 
thèse conveyances were delivered to him "secretly and fraudulently" 
by Ben Holladay, "with the fraudulent intent" on his part "to cover 
up and conceal from his creditors" said property, and "in the fraud- 
ulent hope and expectation" that the défendant "would support him 
therefrom, and would fraudulently join and assist him in purchasing 
from his creditors their said claims and debts for a small percentage 
of their face value, and force them to compromise the same, and would 
thereafter reconvey the remainder of the property to him;" and for 
fear the creditors of Ben Holladay might hâve the défendant exam- 
ined on oath concerning said conveyances, "said understanding and 
expectations were not put in the form of words or in writing," but 
Ben Holladay "verbally said to the défendant, in November, 1877, 
and divers other times, that said lands and personal property be- 
longed to and were the property of this défendant." This is a full 
and frank confession of the fraudulent intent of the grantor in thèse 
conveyances, and the knowledge and acquiescence, if not the active 
participation, of the défendant therein. 

After a careful considération of ail the facts, in my judgment, the 
beat construction that can be put on thèse transactions is this : The 
conveyances and transfers were made by Ben Holladay to Joseph 
Holladay, not in payment or satisfaction of his debt, but to secure it 
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for the time being, and until there was a change for the better in hia 
circums'.anoes, wbich he probably hoped might soon corne through 
the action of congress on bis Indian spoliation claim; and, in the mean 
time, to tbereby prevent and delay bis other creditors from coUecting 
tbeir debts at what be might consider a sacrifice of a large property, 
whicb, in the near future, would greatly enhance in value. However, 
the law of the case is clear. The eonveyances are void as to existing 
creditors, botb as to the grantor and grantee. 

Section 51 of cbapter 6, (Laws Or. 523,) whicb is substantially 
cbapter 5 of 13 Eliz., provides, among other things, tbat every con- 
veyance of any estate in lands, or goods or things in action, "made 
with intent to hinder, delay, or defraud creditors, or other persons, of 
tbeir la wful » * * debts or demands, » « * asagainsttbe 
persons so bindered, delayed, or defrauded, shall be void." It is not 
necessary that the grantee in a deed made to hinder or delay cred- 
itors sbould ba,ve actual knowledge of the debtor's intent to make it 
void. A knowledge of facts sufûcient to excite the suspicions of a 
prudent man, and put him on inquiry, amounts to notice, and is équiv- 
alent, in contemplation of law, to actual knowledge, and makes the 
grantee a party to the wrong. Cléments v. Moore, 6 Wall. 312; 
Bartles \. Gibson, 17 Fed. Eep. 293; Bump, Fraud. Conv. 200. And 
the grantee in sucb a conveyance cannot avoid the effect of thèse 
criminative circumstances by insisting tbat he acted in good faith, — 
res ipsa loquitor; for good faith, in such case, cannot co-exist with 
notice of the wrongful intent of the grantor. 

The eonveyances of real property being void as to the plaintiff, he 
is entitled to bave them so declared and set aaide, so far as may be 
necessary to coUect tbereout the judgment against Ben Holladay; 
and it is so ordered. The plaintiff is also entitled to costs against 
the défendants EUiott and Joseph Holladay: but wbether tbey shall 
be taxed against them in solido or severally, and, if the latter, for 
what amounts, and whether the decree shall leave the plaintiff to en- 
force his decree by exécution from the state court, or by the process 
and imder the direction of tbis court, will be determined at the set- 
tlement of the decree, on whicb counsel may be beard. 

NOTE. 

1. Champbrty. Chaniperty is an aggravated species of maintenance. Mcintyre v. 
Thompson, 10 Fed. Eep. 532. 

A mère agreement for a contingent fee ia not champertoua. To constitute champerty 
there niust be an agreement on the part of the elianipertor to carry on tlie party's suit 
at his own expense, as well as for a share of the thiug or money to be reoeived. Jewel 
V. Neidy, (lowa,) 16 N. W. Rep. 141. 

Agreement to prosecute a claim for a stipiilated amomit of the proceeds, with full 
power to oomproniise as shall be thought best, is not a champertous agreement. Jeff- 
ries V. Mutual Life Ins. Co. of N. Y., 4 Sup. Ct. Eep. 8. 

In Vimont v. Chicago & N. W. Ry. Co., (lowa,) 21 N. W. Rep. 9, J., who was 'njured 
by the négligence of défendant railroad conipany, asaigned his claim for damages to 
V., and V. executed the followîng agreement : " ïn considération of the assignment to 
me by J. of his claim for damages against the Chicago & Northwestern Railway Com- 
pany, resulting to him by reason of an injury received by him on or about the thirty- 
first day of August, 1881, on said railway,! hereby agrée to dispose of the entireamount 
v.27P.no.l3— 54 
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realized on saiiî claîm as follows: For my own compensation in and about the prose- 
cution of'said claim, and for the use of any advances of money I may make, I am to re- 
tain thereoftlie sum of fifty dollars; I am alao to retain ail sums of money that I niay 
advance in the prosecution of said elaim ; next, I agrée to pay out of tlie proceeds of 
said recovery tlie reasonable fee of the altorneys and agents eraployed to proseeute said 
claini, or suoh fee thpi-efor as may be agreed upon, if any agreement for a spécifie 
amount shall be agreed upon, and the balance of said recovery I agrée to pay to the 
said J." It waa held that the cause of action waa assignable; that the aasignment and 
agreement did not constitute barratry, champerty, or maintenance ; and that V. was 
entitled to maintain an action for damages against the railway company in his own 
name. 

A contract between an attorney and his client that the attomey shall proseeute a 
claim at his own cost, for a share of the recovery, is champertous and illégal. Martin 
V. Clarke, 8 R. I. 389. 

Where an attorney was eraployed to bring an action, the client agreeing to give or 
*llow and pay him the first $50 coUected by him thereiu, held not champertous. Scott 
V. Harmon, 109 Mass. 237. 

An agreement by which a défendant in attachment assigns to his attorney the prop- 
îrty attached, in considération of his services in the suit, and in prosecuting a con- 
templated action of damages on account of the attachment, stipulating for his own dil- 
igence in the attachment suit, and giving the attorney the entire management and con- 
trol, is not void for champerty or maintenance. Wâre's Adm'r v. Russell, 70 Ala. 174, 

In Stanton v. Haakin, 1 McArthur, 558, B. & S., attorneys at law, agreed to conduct 
a suit in chancery for the recovery of lands claimed by H. and wife, who agreed to give 
them one-third of whatever land or money might be received. A deoree was obtained 
in favor of H. and wife for the lands, and" also for the rents and profits. In a suit to 
enforce the agreement for an undivided third of the land so reoovered, the court held 
that the contract was champertous and therefore void. 

The New York Code contemplâtes a case in which the action might never hâve been 
bronght but for the induceiiient of a loan or advance offered by the attomey, and 
M'here the latter, by officions interférence, procures the suit to be brought, and ob- 
tained a retainer in it. Fowler v. Callan, (N. Y.) 7 N. E. Rep. 169. 

For a full discussion of thè gênerai subject of champerty, see Courtright v. Bûmes, 13 
Fed. fiep. 317, and note by Judge Seïmoub D. Thompson, 323-329. 

2. Frauddlbnt Convbyance — Knowledob ot Grantee. For an exhaustive discus- 
sion of the question of fraudnlent conveyance, and therein of the knowledge of the 
grantee, see Platt v. Sohreyer, 25 Fed. Eep. 83, and note, 87-94. 



Flint v. County Com'ks Eepuelic Co. 

(Circuit Court, D. Kansas. 1886. 

1. Taxation— Void Sales— Action to Rbcoveb Monbt Paid— Pleadtnss. 

Under Kansas tax laws of 1868, § 120, a party seeking to recover from the 
county money paid attax sales, the tax title having failed, must showreturn 
of tax certiflcates, or an offer to return them, before suit brought. 

2. Samb — Liability ov CotiNTiEs — Rbturn of Cbrtificatbs. 

Oounties are entitled to the actual return and surrender of certiflcates is- 
sued at illégal tax sales, before being called upon to refund money paid them 
on such sales. 

Action by holder of tax certiflcates to recover purchase money on 
failure of tax title, land not having been liable to taxation at time of 
sale. Défendants demur. 

F. M. Clark, for plaintiff. 

T. M. Noble, for défendants. 

Beewee, J. The demurrer must be sustained. The défendant is 
«nder no obligation to return taxes upon failure of tax titles, except 



SCUULEE V. ISRAKL. 851 

as some statute requires it. Commiasioners Lyon Co. v. Goddard, 
22 Kan. 389. Before the county can be held liable, defaulii on the 
part of the treasurer must be alleged, or some interférence with him 
by the eommissioners. Commissioners Saline Co. v. Geis, 22 Kan. 
381. The plaintiff must rely on section 120 of the tax laws of 1868, 
for without that the statute of limitations wonld plainly bar. This 
provides that if the county clerk discovers that the iand ought not to 
be conveyed, he shall not convey it ; and also that the county treas- 
urer shall, on the return of the tax certificate, refund the tax money. 
This pétition does not allège when, if ever, the county clerk discovered 
that the Iand ought not to be conveyed, or that the tax certificate was 
ever returned, or ofifered to be returned. Whether the ûrst matter is a 
fatal defect need not be determined. The second is vital. Perhaps 
the f aiiure to return was one of the reasons why the treasurer refused 
to pay, and the commissioners to make any provision for payment. 
The lack of fonds is not shown to be the only reason for refusai. Only 
inferentially does it appear that any demand was ever made on the 
treasurer; the demand is alleged to hâve been made upon the connty. 
Leave is given to file an amended pétition, with leave to answer. 



SoHCLEB V. IsBAEL and another. (Consolidated Cases.)' 

{Circuit Court, E. D. Missouri. June 23, 1886.) 

1. JuDGMENTS— Notes. 

Where judgment is recovered on a note, it is merged and extinguished, and 
a second judgment cannot be recovered thereon againat the same party, in 
another district. 

2. CHECKS — DeCBBE AGAIN8T BaKK. 

The drawer of a dishonored check is not entitled to be credited with the 
amount of aniinpaid.decree recovered by the payée against the drawee. 

3. ASSIGKMBNT FOR BbNEFIT OF CkEDITORS — SaLES ON CREDIT. 

A gênerai assignment for the benefit of creditors, directing the assignée to 
dispose of the property conveyed with ail reasonable diligence, "by public 
or private sale, for the best price that can be obtained, and convert the same 
into money, " héld, not to authorize sales on crédit. 

4. Same— CoNFLiCT of Laws. 

An assignment valid where executed, is valid in other States, if not in con- 
flict with the rights of creditors residing therein.* 

At Law. Consolidated cases. 

Suits on check drawn and note made by J. N. Israël in the name 
of C. W. Israël & Co. Demurrers to answers of Israël and the Laclede 
Bank, garnishee, 

The facts, as they appear from the pleadings, are substantially as 
foUows: At the time of the transactions hère involved, J. N. Israël 

iReported by Benj. F. Rex, Esq., of the St. Louis bar. 
•Seé note at end of case. 
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did a banking business at Hamilton, Texas, under the name of C. W. 
Israël & Co., and at Harold and Wichita Falls, Texas, under the name 
of the Exchange Bank. Each of his three banks had a separate ac- 
count witb the Laclede Bank of St. Louis, Missouri. On October 20, 
1885, the amounts heid by the Laclede Bank to the crédit of Israel's 
banks were, respectively, as follows: To the crédit of C. W. Israël & 
Co., $12,412.41; to the crédit of Exchange Bank of Harold, $1,927.53 ; 
to the crédit of the Exchange Bank of Wichita Falls, $10,013.15. 
On that day the check in suit was drawn on the Laclede Bank, in 
favor of the plaintif, for $11,250. On October 24, 1885, Israël & Co., 
being insolvent, made a gênerai assignment, which provided, among 
other things, that the assignée therein named should, "with ail rea- 
sonable diligence, dispose of said property herein conveyed, by public 
or private sale, for the beat priée that can be obtained, and couvert 
the same into money;" and that "it is understood that this assign- 
ment is made for the benefit of only such creditors of the said C. W. 
Israël & Co. as will and do consent to accept their proportional shares 
of said estate, and discharge said C. W. Israël & Co," On the same 
day C. W. Israël & Co. telegraphed the Laclede Bank as follows : 
"We assigned this day in favor of S. Davidson. Hold funds subjeet 
to his order." The Laclede Bank held a note executed in the name 
of C. W. Israël & Co.,for $6,500, which matured October 26, 1885. 
When it fell due it was chargea up to C. W. Israël & Co.'s account, 
leaving a balance to the crédit of Israël & Co. of $5,912.41. The 
check above mentioned was not presented for payment until October 
26, 1885, after the bank had debited Israël & Co.'s account with the 
$6,500 note, and was refused payment because of lack of funds. The 
accounts of J. N. Israel's other two banks remained unaltered at the 
time the check was presented. The défense of J. N. Israël as to the 
note in suit is that, before the commencement of this suit, suit had 
been brought on said note in the United States circuit court of Texas, 
and that judgment bas been recovered thereon in that suit, and said 
note merged in the judgment, and extinguished. He acknowledges 
the exécution of the check, but claims that inasmuch as in the suit 
in equity on said check, by the présent plaintiff against the Laclede 
Bank, in this court, said plaintiff recovered a decree against the bank 
for $5,912.41, said sum should be credited on the check. It appears, 
however, that nothing bas been collected on said decree. The plain- 
tiff is a résident of Kansas. 

Dyer, Lee de Ellis, for plaintiff. 

Bûyle, Adams de McKeighan, for défendants. 

Brewer, J. As counsel désire a speedy décision, that judgment 
may be entered the présent term, and the cases taken, together with 
the equity cases heretofore decided by me, (Schuler t. Laclede Bank, 
27 Fed. Eep. 424,) together to the suprême court, I simply state my 
conclusions : 
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1. Judgment having been rendered in the United States circuit 
court for the Eastern district of Texas on the note sued on, no judg- 
ment can be entered hère upon the eame cause of action. Freem. 
Judgm. I 221, and cases cited. 

2. No objection beiug raised, personal judgment will go on the 
check. 

3. The assignment is valid under the laws of Texas. Unlike the 
assignment in the case of Muller v. Norton, 19 Fed. Eep. 719, this 
does not authorize sales on crédit. It directs the assignée to dis- 
pose of the property with ail reasonable diligence, and to couvert the 
same into money. 

é. Valid in Texas, where it was executed, it must be considered 
valid hère, save as it conflicts with the rights of résident creditors. 
Burrill, Assignm. (3dEd.) § 310, and cases cited. 

Judgment will therefore go in favor of plaintifif against Israël for 
amount of check and interest, and the Laclede Bank will be disoharged, 
with costs, and allowance as stipulated. 

NOTE, 

In the récent case, In re "Waite, (N. Y.) 2 N. E. Rep. 440, the New York Court of Ap- 
peals laid down the following rules as to the status of foreign assignées in bankruptcy 
in the courts of this country : (1) The statutes of foreign states can in no case hâve any 
force or eifect ex proprio vigore, and hence the statutory title of foreign assignées in 
bankruptcy car. hâve no récognition hère solely by virtûe of the foreign statute. (2) 
But the comity of nations allô ws a certain effect hère to titles derived under, and powers 
created by, the laws of other countries, and from such comity the titles of foreign statu- 
tory assignées are recognized and enforoed hère, when they can be without injustice to 
our own citizens, and without préjudice to the rights of creditors pursuing their remé- 
dies hère under our statutes : provided, also, that such titles are not in conBiot with the 
laws or the public policy of our state. (3) Such foreign assignée can appear, and, sub- 
ject to the conditions above mentioned, maintain suite in our courts against debtors of 
the bankrupt whom they represent, and against otheia who hâve interfered with or 
withheld the property of the bankrupt. 

A voluntary gênerai assignment for thebenefit of creditors, made in another state, 
and valid by ite laws, will be recognized as valid and as effectually transferring Per- 
sonal property wherever the same may be situated. In re Page-Sexsmith Lutnber Co., 
(Minn.) 16 N. W. Rep. 700; Butler v. Wendell, (Mich.) 23 N. W. Rep. 460. But see 
Riohardson v. Rogers, (Mich.) 8 N. W. Rep. 526. 

An assignment of personal property and choses in action by an insolvent debtor for 
the beiiefit of creditors in conformity with the laws of New York, where such debtor 
resided and did business, opérâtes to transfer the right of action to recover said choses 
in action to the assignée, and he may maintain an action, as such assignée, in the 
courts of this state, to collect the same, in the absence of any set-off or other défense 
to such action, or of any lien or charge against such claim. FuUer v. Steiglitz, 27 Ohio 
St. 355. 

A gênerai assignment for the benefit of creditors, made in another state, is valid in 
Haine, so far as to protect the assigned real estate situated in Maine from attachment 
by a non-resident creditor who bas assented to the assignment, and received a part 
of the benefita thereby secured to him. Chafee v. Pourth Nat. Bank of N. Y., 71 Me. 
514, 

in Faulkner v. Hyman, (Mass.) 6 N. E. Rep. 849. it is said that an assignment for the 
benefit of creditors, executed by a citizen of New York to another citizen of that state, 
and whioh includes certain property situated in Massachusetts will not be enforced 
by the courts of that commonwealth, to affect the righte of parties résident there, who 
hâve not assented to the assignment, and who hâve made an attachment of the prop- 
erty hère situate subséquent to the assignment in New York. 

A deed of assignment between résidents of another state, valid according to the laws 
of the state where executed, is valid as to personal property in Kentucky. J. M. Ather- 
ton Co. V. Ives, 20 Fed. Rep. 894. 
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United States v. Smith.* 

(Bisfriet Court, W. B. Norlh Carolina. April 5, 1886.) 

Inteiwal Revenue — Violation op Laws — Willful Removal of Spirits — 
Intbnt. 

In an indictment under Rev. 8t. § 3396, for theremoval and concealment of 
spirits, wliere défendant pleaded that the spirits liad been removed from tiie 
designated place of deposit to an adjoining smolte-room. with purpose of pre- 
venting waste from leakage, and net Witli tlie intent of defrauding the gov- 
emment, the jury are justifled in acquitting, if they flnd that the act of re- 
moval was not willf ul, in the sensé not only of voluntary, but also with a bad 
purpose. 

This was an indictment, tried at April term, 1886, of the district 
court of the United States, Western district of North Carolina, at 
Greensboro, North Carolina, Hon. Eobebt P. Diok, D. J., presiding. 
The défendant was chargea in two counts in a bill under section 3296, 
Eev. St. In the first count, after formai parts: "The said Frederick 
Smith, late of said district, laborer, did unlawfully and willfully re- 
move one cask of distilled spirits, on which the tax had not been paid 
as required by law, to a place other than a distillery warehouse pro- 
vided by law, contrary to the form," etc. And in the second count, 
after formai parts: "The said Frederick Smith, late of said district, 
laborer, did unlawfully and willfully conceal one cask of distilled 
spirits, removed to a place other than a distillery warehouse provided 
by law, and on which the tax had not been paid, contrary to the 
form," etc. The défendant pleaded not guilty, and a jury trial was 
had. 

It appeared in the évidence that the défendant was a registered 
distiller of brandy from fruit, in the Fifth collection district of North 
Carolina; that about the first of December, 1885, an internai rev- 
enue agent (Kellogg) accompanied by a deputy collector, visited de- 
fendant's place of business, and examined hia distillery book, Form 
25|-, and also his designated place of deposit, and there were not 
enough spirits in the place of deposit to fulfiU the quantum shown 
by the book to hâve been distilled. The agent asked défendant 
where the balance of his brandy was, and défendant replied, point- 
ing to a small out-house, "In there." Thereupon the ofHcers exam- 
ined the outhouse, and found therein three unstamped packages, con- 
taining 150 gallons of brandy. It was further in évidence that 
the said outhouse was built of logs, was undaubed, and that its con- 
tents were exposed to view from the outside; that the same stood 
about 11 feet from the légal place of deposit; that défendant had 
before this used it for depositing some of his brandy when the regu- 
lar place was fuU, or when it became necessary to prevent waste or 

• Reported by James E. Boyd, (late U. S. Atty. for Western district of North Caro- 
lina,) of tlie Greeiisboro, N. C., bar. 
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leakage, and tliat tbis had been done with the knowledge and con- 
sent of the internai revenue ofQcers; that the designated place of de- 
posit at the time referred to in December, 1885, was aboutfuU; and 
défendant testified that he had removed the three packages therefrom, 
and placed them in the outhouse for safe-keeping, and in order.that 
he might hâve convenient access to the packages left in the place of 
deposit, and prevent leakage, etc. 

ïhe following authorities were cited and commented upon in the 
argument of the case : State y. Gilbert, 87 "S^-C 527; State •sf.White- 
ner, 93 N. C. 590 ; State v. Harrison, là. 605; Felton v. U. S., 96 U. S. 
699; State v. Barhee, 92 N. C. 820; U. S. v. Kirby, 7 Wall. 482; 
Lilienthal's Tobacco v. U. S., 97 U, S. 237; State v. King, 86 N. C. 
603; U. S. V. Vlrici, 12 Myers, Fed. Dec. 666; U. S. v. Three Bail- 
road Cars, Id. 662. 

H. C. Jones, U. S. Atty., for the United States. 

James E. Boyd, for défendant. 

After the close of the argument, his honor, Judge Dick, delivered 
the following charge to the jury: 

Gentlemen of the Jury : 

When the testimony was closed in this case, I requested the eounsel 
io make as careful an examination of légal authorities as they could 
diiring the recess of the court, and submit to me arguments upon the 
questions of law involved. You hâve heard the légal arguments, and 
aIbo arguments upon the matters of fact presented by the évidence, 
and you are nOw prepared to reeeive the instructions of the court upon 
the material questions of law so fuUy discusscd. 
, I will not recapitulate the testimony, as there is not much con- 
flict, but leave ail questions of fact entirely to your détermination. 
The law is a system composed of maxims, rules, and principles which 
hâve been devised and adopted for the purpose of securing and regu- 
lating business transactions, social relations, and political order among 
men. The éléments of the law are founded in reason and natural 
justice, and are the outgrowth of human expérience, knowledge, and 
wisdom, developed in the course of âges. It bas been well said that 
"the reason of the law is the life of the law." Justice is the spirit 
of the law, and Christian civilization has adorned it with many prin- 
ciples of humanity and benevolence. 

I will briefly consider and explain some of the familiar gênerai rules 
of the law which hâve been referred to in the course of the argument 
of eounsel. 

In ail trials for crime theprosecution must prove, beyond a reason- 
able doubt, the truth of every fact essential, in point of law, to con- 
stitute the offense charged in the indictment. This rule has longex- 
isted, and is founded in natural justice and humanity; as ail good 
and justmen feel that, when such a doubt exists, it is better for the 
welfare of society to acquit than to condemn, Every person accused 
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of crime in a court of justice is presumed in law to be innocent until 
tbe accusation is proved, to the satisfaction of an impartial jury, be- 
yond a reasonable doubt. The law imputes innocence and honesty, 
rather than wrong and fraud, in the conduct of men ; and afïords the 
beneiit of such présomption to every person accused of crime or fraud 
until the contrary is satisfactorily proved by the accuser. "It is a 
principle of natural justice, and of our law, that the intention and the 
act must both concur to constitute crime." There can be no crime 
when there is no criminal intention. An act does not make the actor 
guilty unless his intent was criminal. This wise, just, and reasona- 
ble rule is firmly settled in the common law; is widely known and 
approved among men ; and is recognized and observed in every en- 
lightened System of jurisprudence. 

When a criminal act is knowingly and willfuUy committed, the law 
présumes a criminal intent, and the offenderisresponsible for ail the 
natural and probable conséquences which ensue from the unlawful 
act, although such results were not contemplated. No person can 
be excused from the willful commission of an unlawful act upon the 
ground that he was ignorant of the law that he had violated. Every 
person of ordinary discrétion is presumed to know the law of the coun- 
try in which he résides. The strict application of this légal presump- 
tion is necessary to secure the peace and good order of society, and 
it is not unreasonable when applied to Crimes at the common law, 
■which are generally mala in se, — wrong in themselves; for the con- 
sciences of men teach them the natural principles of social obligation 
and duty. Social and political necessity and expérience hâve in- 
duced législatures to enact statutes imposing more stringent duties 
and obligations upon citizens than were known to the common law. 
Whenever a statute positively forbids an act, the doing of such act 
willfull;:, or from culpable négligence, is an indictable crime. A will- 
ful act is one that is done, not only voluntarily, but for a bad pur- 
pose. When such purpose is shown by the évidence, the law implies 
a criminal intent. The accused cannot say, by way of défense, that 
he did not know the law, and did not intend to violate it. When an 
act forbidden by law is knowingly done, but not with a bad purpose, 
tbe presumption of criminal intent is only prima facie, and the ac- 
cused may show that he did not act from an evil motive, and may 
claim the benefit of the presumption of innocence and the doctrine of 
a reasonable doubt. 

It is often said that the presumption of "légal knowledge" is a 
positive rule of law, and applies to ail cases where acts are knowingly 
done which are expressly forbidden by law, and gives rise to a conclusive 
presumption of criminal intent. If the word "conclusive," in this 
connection, means "irrebuttable," then such presumption is very un- 
reasonable when applied to ail criminal charges, and is not justified 
to that extent of meaning by any considérations of public policy. No 
man knows ail the law. Judges di£fer in their légal décisions, and 
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lawyers are continually discussing in the courts doubtful and contro- 
verted questions of law. Long years of study and practice enable 
men to acquire considérable légal learning, but their knowledge of the 
law is by no means universal. The law is a growing science, and is 
continually expanding to meet the wants and necessities of a rapidly 
advanoing civilization. Législatures are frequently changing the com- 
mon and statute law by new statutes, whicb often require judicial in- 
terprétation and construction. Prudent lawyers, in trying cases in- 
volving important questions of law, diligently and laboriously seek 
for 8nd examine authorities, and judges are always pleased to hear 
carefuUy prepared arguments before they deliver maturely considered 
opinions deciding cases before them. 

The presumption of "légal knowledge" is a gênerai rule, and not 
aceurately defined as to the extent of its application. I do not re- 
gard it as a positive rule of law, but as a very strong presumption, 
subjectto some reasonable qualifications in criminal trials, wherethe 
life and liberty of the citizen are involved. In such cases the law 
should be liberally construed, so as to give effect to ail of its benef- 
icent provisions, to avoid conflict of rnles of law, and secure the cit- 
izen against anything that would be unjust or oppressive. The be- 
neflcent presumption of innocence, and the doctrine of a reasonable 
doubt, — so important in the trial by jury, — would be of little benefit 
to a person on trial for crime, if the mère proof of an unlawful act 
knowingly committed by him was received in a court of justice as 
conclusive évidence of guilt. He would be convicted without any 
opportunity of explanation and défense, .and without any of the ben- 
efits of a trial by jury, secured by the constitution of the United 
States. A trial by jury, in some instances, would be a mockery of 
justice, if a person accused should be convicted by a conclusive pre- 
sumption of law. It is well settled that a prima facie case made by 
the prosecution does not take away the presumption of innocence 
from the accused, or deprive him of the benefit of a reasonable doubt 
in the minds of the jury. 

In civil matters there are many irrebuttable presumptions, and there 
are some as to the incapacity of persons for committing crime. In 
some text- bocks and judicial décisions the doctrine is broadly stated 
that a presumption of knowledge of the law is in ail cases irrebuttable, 
and conclusively establishes a criminal intent. This extrême exten- 
sion of the rule is unreasonable, and, as to criminal intent, should 
be restricted to cases where the inferenceof criminal intent necessarily 
arises from the facts in évidence, and should not extend to offenses 
where a particular and spécifie intention is essential to constitute the 
crime charged. 

As a gênerai rule, I think the légal effect of presumptions as to 
criminal intent is to throw upon the accused iheonus of justifying or 
explaining the acts from which the law infers a criminal intent. It 
is a rule founded in natural justice, and as old as the law, — both hu- 
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man and divine, — that no person shall be condemned without being 
heard in explanation of liis couduct. Presumptionscould never hâve 
been adopted as a means of proof before a jury if their nature and 
force could not be estimated by men of plain and ordinary sensé and 
discrétion. On this subjeot, I think the rule of law stated by a very 
eminent English judge is reasonable, and generally applicable : 

"When an act, in itself indiffèrent, if done with a particular intent, 
becomea criminal, then the intent must be proved and found by tlie jury; 
but where tlie act is in itself unlawfal, the proof of justification or excuse 
lies on the défendant, and in failure thereof the law implies a criminal in- 
tent.» 

In trials for crime, I think, the rule of law that a criminal intent 
mustconcur with an unlawful act in order to constitute crime is one 
of the fundamental principles of public justice, almost universal in 
its application. When an act in itself unlawful is proved to be 
knowingly done, no further proof is necessary on the part of the 
prosecution to obtain a conviction, as the law présumes the criminal 
intent, but it is not so conclusively presumed as not to admit of an 
explanation. If an act forbidden by law is knowingly and willfully 
done, and the accused has no other défense except his ignorance of 
the law, then the presumption of criminal intent is not rebutted. 

As a gênerai rule, a man's motives and objects must be inferred 
from his conduct; and, when his acts are suffioient to indicate a guilty 
intention, he is entitled to show in évidence the faets and cireum- 
stances which preceded the act, or were parts of the transaction, so 
that his whole conduct may be passed upon by a jury who are im- 
partial, and conversant in human afïairs, and whose common sensé 
and expérience enables them to judge of the connection between con- 
duct and intention. Where an act which in itself is innocent, be- 
comes an offense only because it is forbidden by a statute, the spirit 
and purpose of such statute should be considered, and a person who 
does the forbidden act ought not to be convicted by a jury unless they 
are aatisfied that he did the act with a purpose to évade the pro- 
visions of the statute. The reason and object of the law in such 
cases should prevail over its letter. 

In the section of the statute on which this indictment is founded 
the words "unlawfuUy and willfully" are not used in specifying the 
act forbidden, and, upon a strict construction, the doing of such 
act is indictable, and the law infers the criminal intent. The indict- 
ment would hâve been sufBcient if the language of the statute had 
been literally used in charging the offense committed; but the de- 
fendant would still hâve had the right to rebut the presumption of 
a criminal intent implied by law, by évidence of faets and circum- 
stances surrounding the transaction. The défendant must hâve had 
the purpose of defrauding the government of its revenue before he 
can be rightfully convicted of crime. The words "unlawfuUy and 
willfully" are used in the indictment in characterizing the offense 



UNITED STATES V. SMITH. 859 

chavged, and in averring the intent with which the act was commit- 
ted, and I think that yoa must be satisfied that the removal of the 
brandy was "wiilful" before you ând the défendant guilty. 

The district attorney insisted that the words "unlawfuUy and will- 
fuUy" are the words ordinarily found in the précédents, and, for the 
sake of conformity, ought to be used in an indictment of this kind, 
and, in their signification, are équivalent to "unlawfuUy and on pur- 
pose," and are only intended to aver that an unlawful act was done 
"intentionally." The district attorney asked me to charge you that 
there is no évidence that the défendant was constrained by any ohe, 
or by circumstances, to remove the brandy from the distillery to the 
smoke-house, and therefore he did the removing purposely. I décline 
to give the charge requested, and I leave the évidence of the facts and 
circumstances surrounding the transaction to be considered by you. 

As to the signification of the word "willfuUy," when used in a stat- 
ute creating a criminal offense, our state suprême court, in a récent 
case, {State v. Wldtener, 93 N. G. 592,) gives a définition of the word 
substantially like one that is approved by the suprême court of the 
United States. "The word 'willfuUy,' in the ordinary sensé in which 
it is used in statutes, means not merely 'voluntarily.'but with a bad 
pnrpose." Felton v. U. S., 96 U. S. 699. 

The défendant in his testimony said that he has been a duly- 
authorized brandy distiller for nearly 20 years, and that he was 
advised by a coUector of the district, many years ago, that the gov- 
emment did not require him to pay more taxes than those assessed 
on the registered capacity of his distillery; and that he had acted on 
this instruction with the knowledge of the revenue officers. It was 
the duty of the défendant to render an account and pay taxes on ail 
the liquors that he manufactured, and his failure to perform such 
duty was not justified by the instructions received from the coUector, 
as he acted without légal authority. Individuals, as well as courts, 
must take notice of the extent of authority conferred by law upon a 
person acting in an officiai capacity. 

The défendant further testified that he placed the three barrels of 
hrandy in the smoke-house, not with the object of concealing the 
same, but for the purpose of conveniently reaching them in case 
of leakage; that his designated place of deposit was small, and 
crowded with barrels and kegs; that he had often lost brandy from 
leakage ; that the smoke-house was built of logs, and the cracks were 
open, and the building was only 11 feet distant from the designated 
place of deposit; and was not adapted for conceàlment. As a dis- 
tiller of brandy the défendant was exempted from many of the strict 
régulations imposed by law on distillers of grain. He was allowed 
to sélect his place of deposit, and, when designated, it was undei his 
keeping. 

You can consider the testimony of the défendant, together with the 
évidence as to his conduct and déclarations at the time the brandy 
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was seized by the revenue agent, and ail the other faets and circum- 
stances testified to by the government witnesses. If you are satis- 
fied that the barrels of brandy were placed in the smoke-house with 
the honest purpose of preventing waste from leakage, and not with 
the intent of defrauding the government, then you would be justified 
in finding that the aot of removal was not wiUful. In making the 
inquiry as to the object and purpose of the défendant, you should 
consider the évidence of his good character, and give it snch weiglit 
as you think it entitled to under the circumstances of the case. If 
you believe from the évidence that he placed the three barrels of 
brandy in the smoke-house with the intent of defrauding the govern- 
ment of revenue, then you will find him guilty. But if you are of 
opinion, after considering ail the facts and circumstances surround- 
ing the transaction, that he had no sueh willful purpose, or you hâve 
a reasonable doubt about thematter, then your verdict should be "Not 
guilty." 

The jury, after a short délibération, returned a verdict of "Not 
guilty," and the défendant was discharged. 

NOTE BT THE JUDGE. 

On the day after the trial of this case the district attorney called my atten- 
tion to the case of State v. Simpson, 73 N. C. 269, as an atithority sus- 
taining the views which he presented in his argument as to the propriety 
and necessity of using the words "unlawfully and willfully" in the indict- 
ment, and as to the légal signification of such words. TJpon thèse points the 
case fully sustains his views, and is adverse to my charge to the jury. I 
think, however, that the case sustains the opinion which I expressed as to 
the nature, force, and efïect of statutes creating offenses, upon the ques- 
tion of criminal intent. ïhe indictment in that case was foiinded upon a 
State statute. whicii in gênerai terms made certain acts a inisdemeanor, 
without saying that snch acts must be unlawfully and willfully done to con- 
stitutetlie offense. ïlie indictment in describing the offense used the gên- 
erai words of the statute, and it was held to be defective, because it did not 
allège that the act was done "unlawfully and willfully." The court says, 
in substance, that it is apparent, from the nature of things, and the dictâtes 
of common sensé and natural justice, that the gênerai words of the statute 
are too broad, and go beyoïdtho meaning of the lavv-makers; and must be 
qualifled in construction by the useof the words "unlawfully and willfully," 
or by words of équivalent import. "In our case the indictment does not 
contain such words as ought to hâve been used in the statute, if the legisla- 
tors had correctly expressed therein their précise meaning; and it was neees- 
sary for the indictment to aid the want of accuracy by adding the words 
necessary to express the meaning of the statute, and to qualify the gênerai 
words used." 

Since delivering my charge to the jury in this case, a few days ago, I hâve 
carefully considered the section (8296) of the Revised Statutes upon which 
the indictment was founded, in connection with other sections of the inter- 
nai revenue laws, and in the light of the common law, and feel that I was 
justified in inferring that it was the intention of congress to create a crim- 
\nal offense by such section only when the forbidden act was done with a 
willful purpose to defraud the government of revenue, and such purpose is 
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an essential élément of the offense. The régulations and requirements of 
the internai revenue laws are very strict and positive, and constitute a com- 
plicated system of duties and arrangements, which cannot be easily and 
accurately comprehended by persons of ordinary intelligence and expérience, 
and mistakes will often be raade by persons who undertake to carry on busi- 
ness in conformity with such laws. Tlie penalties and punishments for non- 
compliance with such laws are very severe, and I cannot suppose that con- 
gress intended that a jury should convict any persou whom they believed to 
be innocent of any criminal purpose in doing a forbidden act, and of wOiose 
guilt there was any reasonable doubt. Congress bas the power to eliange 
the principles of the common law by a statate, but I believe that when a ma- 
terial departure from long-established principles of justice is intended, such 
change will be made in plain and unmistakable words; and a court of justice 
is not warranted in inferring such intentions from tlie perhaps inadvertent 
or accidentai omission in a statute of a word or words which at the common 
law are material in the description of a crime, and which are ordinarily used 
in statutes creating criminal offenses. 



Carte v. Evans and others. 
{Oireuît Court, D. Massachusetts. June 21, 1886.) 

1, Copyright— TRANSPEB—RiaHTS op Alien Assignée— Infringement. 

Where a piano-forte arrangement of the orchestral score of an opéra was 
made by a United States citizen, with the consent of the non-resident f oreign 
composera of the opéra, and then transferred by him to a fellow-citizen, 
who procured a copyright, which he assigned' to a non-resident foreigner, 
acting as agent of the original composera of the opéra, held, tUat there was 
nothing of evaaion or violation of law, and that the assignée was entitled to 
the protection of the court againat infringers. 

2. Samb — Validitt — Resistration — TrrLB of Book. 

If the published title of a book is auffloient to identify it with substantial 
certainty with the regisiered copyright, the copyright will not be forfeitedon 
account of slight variations between the two. 

In Equity. 

Causten Browne, for complainant. 

Prentus Cummings, for défendants. 

Nelson, J. This case wàs heard in February last, but the décis- 
ion bas been delayed to enable the parties to complète certain proofs 
■which were found to be necessary for its proper détermination, and it is 
only recently that it bas been in a condition to be finally disposed of . 
The suit is a bill in equity for an injunction to restrain the infringe- 
ment by the défendants of the plaintiff's copyright in an arrangement 
or adaptation for the piano-forte of the orchestral score of an opéra 
called "The Mikado, or The Town of Titipu." It appeared that Will- 
iam S. Gilbert and Sir Arthur Sullivan, both British subjects résident 
in Londqn, were the authors and composers of a comic opéra en- 
titled "The Mikado, or The Town of Titipu," the words of the opéra 
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being the work of Gilbert, and the musical parts being composed by 
Sullivan. It was admitted that the orchestral score of the opéra has 
always remained in manuscript, or in print only for the use of the 
performers, and has never been published, either in this country or 
in England. The piano-forte arrangement for which the plaintiff 
holds a copyright was composed by George Lowell Tracy, a profes- 
sional composer and arranger of music, residing in Boston, and a 
citizen of the United States. The work of composition waô per- 
formed by Tracy, in London, under an agreement made by him with 
Gilbert and Sullivan, and with the plaintifif, who is the représenta- 
tive of their interests in this country, the latter being also a British 
subjeot résident in London, that a copyright of the piano-forte ar- 
rangement, when completed, should be taken oiit in this country by 
Tracy, and transferred to the plaintiff. For his part of the work 
Tracy was paid a salary. After the completion of the work, with the 
consent of Tracy and the plaintiff, a copyright was taken out hère 
in the name of Alexander P. Browne, a résident of Boston, and a cit- 
izen of the United States, acting as the attorney for ail the parties, 
and was afterwards, with Traey's approval, assigned by Browne to 
the plaintiff. The original orchestral score, as composed by Sulli- 
van, was, of course, designed to be played by numerous performers, 
and on a great number and variety of musical instruments, ranging 
in compass from the highest to the lowest; and Traey's work con- 
sisted in reducing, condensing, and reconstructing a score composed 
for a full orchestra of wind and stringed instruments, and producing 
from it a score that could be played by a single performer on an in- 
strument of the limited capacity of the piano-forte. The Tracy ar- 
rangement was intended to be played as an accompaniment to the 
vocal score, and in that respect to take the place of the orchestral 
score, as played when the opéra was given on the stage. 

That an arrangement for the piano-forte of the orchestral score of 
an opéra, snch as Tracy has produced, is an original musical compo- 
sition, within the meaning of the copyright law, is well settled. In 
executing such a work the ideas of the composer of the opéra cannot 
be wholly reproduced, and other ideas, more or less resembling them, 
or wholly new, hâve to be substituted and added. To do such a work 
acceptably requires musical taste and ekill of a high order, and a 
thorough knowledge of the art of musical composition, and espeeially 
of instrumentation. No two arrangers, acting independently, and 
working from the same original, would do the work in the same way, 
or would be likely to produce the same results, exeept so far as they 
might both resemble the original. An arrangement of this charac- 
ter would undoubtedly be a piracy of the original opéra, unless the 
arranger has in some way acquired the right to make such use of the 
original; but if he has acquired that right, the arrangement is sub- 
stantially a new and distinct composition, and as such is entitled to 
the protection of the court. Wood v, Boosey, L. E. 2 Q. B. 340; 
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affirmed, L. E. 3 Q. B. 223; Boosey v. Fairlie, 7 Ch. Div. 301; af- 
firmed, 4 App. Cas. 711; Thomas v. Lennon, 14 Fed. Eep. 849; 
Drone, Copyr. 176. 

Tracy's work was done with the consent of the original composers 
of the opéra, and in their interest. There is nothiug in our copyright 
law to prevent one of our own citizens from taking out a copyright of 
an original work composed by him, even though the work of compo- 
sition was performed at the procurement and in the employment of 
an alien ; or from assigning his copyright to an alien under an agree- 
ment made either before or af ter the composing of the work. A non- 
resident foreigner is not within our copyright law, but he may take 
and hold by assignaient a copyright granted to one of our own citi- 
zens. The proprietor as well as the author is entitled to enter the 
work for copyright. The consent of Tracy was sufficient to consti- 
tute Browne the proprietor for the purpose, without a formai assign- 
ment. Lawrence v. Dana, 4 Clifî. 1, 65. The effect of the transac- 
tion was the same as if Tracy had made the entry in his own name, 
and then assigned to Carte. 

The défendants insist that the method of proceeding by which the 
copyright was procured, and afterwards vested in the plaintiff, a non- 
resident foreigner, was a mère évasion of our copyright act, and as 
sueh is not entitled to the protection of the court. But I am unable 
to perceive how it can properly be called an évasion, if by that is 
meant a proceeding by which the letter or spirit of the law is directly 
or indirectly violated. The thing co^^yrighted was an original work, 
by an American composer, and therefore the lawful subjeet of copy- 
right. AU the steps taken to secure the copyright, and vest it in the 
plaintiff, were anthorized by our statute. Undoubtedly the plan 
adopted displayed great ingenuity, and the effect is to vest in thèse 
foreign authors valuable American rights in their work; but there is 
nothing of évasion or violation of law. The plaintiff is therefore en- 
titled to the protection of the court against infringers, if his copy- 
right is otherwise valid. 

Another question in the case relates to the title of the published 
book. The act provides that no person shall be entitled to a copy- 
right of a book unleas he shall, before publication, deliver at the of- 
fice of the librarian of congress, or deposit in the mail addressed to 
him, a printed copy of its title, nor unless he shall also, within 10 
days from the publication, deliver at the office of the librarian, or de- 
posit in the mail, addressed to him, two complète printed copies of 
the book, of the best édition issued; and the librarian is required to 
keep a record of the names of ail books entered. Eev. St. §§ 4956, 
4957, 4959. The act does not say, in so many words, that the pub- 
lished book shall bear on its title-page the same title as that régis- 
tered. But as the object of the registration is to give notice to the 
world that the author or proprietor has acquired the exclusive right 
of publication, the inference is that by "two complète printed copies" 
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is meant two printed copies with a title corresponding with the regis- 
tered title, and that for the purpose of identification the registered 
title shall be substantially reproduced on the title-page of the pub- 
lished book. 

On the eleventh March, 1885, Browne, as proprietor, filed with the 
librarian of congress a title in thèse words: "Piano-forte Arrange- 
ment of the Comic Opéra, The Mikado, or The Town of Titipu, by W. 
S. Gilbert and Sir Arthur Sullivan. By George L. Tracy." On the 
twentieth April, 1885, the publishers delivered at the office of the 
librarian two copies of the printed book, which contained the piano- 
forte arrangement of Tracy, and on another staff the vocal score of 
the original opéra to vehich the arrangement was an accompaniment, 
and also contained the songs of the opéra, and had this title : "Vocal 
Score of The Mikado, or The Town of Titipu, Arrangement for 
Piano-forte, by George Lowell Tracy, (of Boston, U. S. A.,) of the 
above-named opéra by W. S. Gilbert and Arthur Sullivan." They 
also, on the same date, made deposit in the librarian's office of a title 
corresponding with that on the title-page. Subsequently another 
édition was issued, containing the piano-forte arrangement and vocal 
score on the same staff, but without the songs, and bearing the same 
title as the first édition, except that the words "Piano-forte Score" 
were substituted for the words "Vocal Score." Two copies and a 
corresponding title were deposited on the tenth June, 1885. 

The plaintiff does not rely on the titles entered April 20th and 
June lOth, which, it appears, 'were filed by the publishers without 
authority; but he rests his claim on the title entered March llth, 
and the deposit of the books made April 20th. The défendants deny 
that the title of the book is the same as that named in the copyright 
of March llth. But it seems clear that there is no such substantial 
différence between them as would justify the court in declaring the 
plaintiff's copyright forfeited on that account. The published title 
indieates with perfect certainty that the musical work contained in it 
is an arrangement for the piano-forte, composed by Tracy, of Gilbert 
& Sullivan's opéra entitled "The Mikado, or The Town of Titipu," 
which is what was copyrighted. The only value of the arrangement 
was in its connection with the vocal score, and they must necessarily 
be published together, and some slight addition to the title of the 
book would be allowable on that account. The published title is suf- 
ficient to identify it with substantial certainty with the registered 
copyright, and no one could possibly be misled by the variations be- 
tween the two. 

The défendants, who are music dealers in Boston, were selling, 
when this bill was filed, a book of their own publication, entitled 
"Vocal Gems from the Mikado, or The Town of Titipu," which con- 
tains the songs and vocal score of the opéra, and a piano-forte ac- 
companiment composed by George E. Jackson, of Boston. On this 
part of the case it is only necessary to remark that it was clearly 
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proved at the hearing, by the testimony of musical experts of the 
highest authority, that Jackson's accompaniment is nothing but an 
ill-disguised imitation of the Tracy arrangement. 

The conclusion is that the plaintiff bas a valid copyright under our 
law, and is entitled to an injonction to restrain the défendants from 
infringing it. So ordered. 



WiLLiMANTio Thrbad Co. and others v. Clark Thrbad Ce' 
{Circuit Court, D. New Jersey. June 1, 1886|) 

1. Patents i-or Inventions— Infringbmkîîts— Damages— Profits — Bet. St. 

§ 4931. 

Priorto the act of July 8, 1870, patentées were not authorized to recover in 
a single suit both profits and damages, but had their élection to treat the in- 
f ringer as a trustée, and by bill in equity recover the profits made by him, or 
to sue at law for the damages sustained, without référence to the question 
whether the infringer had gained or lost by his infringement. Section 4931, 
Rev. St., authorizes courts of equity, in suits for infringement, to award, 
in addition to the profits to be accounted for by the défendant, the damages 
the complainant has sustaiped. 

2. Same — Damages — Profits, whbn Mbasube op. 

" Gains and profits are still the proper measure of damages in equity suits, 
except in cases where the injury sustained by the infringement is plainly 
greater than the aggregate of what was made by the respondent, in which 
event the provision is that the complainant shall be entitled to recover, in 
addition to the profits to be accounted for by the respondent, the damages he 
has sustained thereby. " BirdsaU v. Goolidge, 93 U. S. 69. 
8. Same— LicENSB Fbb— Apportionment. 

Where an established license fee for the use of a patent containing six 
claims was shown, and the défendant had infringed only two of the six 
claims, held, thsit it was the duty of the master to ascertain the relative value 
of the différent claims, as nearly as the nature and circumstances of the case 
allowed, and to charge the défendant, for the use of the claims infringed, 
such proportion of the whole license fee as the testimony revealed they were 
relatively worth in their contribution to the eflBciency of the machine. 
4. Same — Burden of Pboof. 

Where complainant seeks to recover damages on the basis of an established 
royalty for the use of several claims, only a part of which hâve been in- 
fringed, the burden of proof is upon him to show the relative value of the 
claims which hâve been infringed. 
B. Same — Kelative Value of Ci/Aims. 

Where the claims not infringed are merely structural, and comprehended 
within those infringed, no apportionment of the license fee is proper. 

On Exceptions to Master's Eeport. 

Livingston Gifford and Edmund Wetmore, for exceptions, 

Wm. C. Witter and B. F. Thurston, for complainants, 

Nixon, J. An interlocutory decree was entered in this case on May 
30, 1879, sustaining the validity of the letters patent No. 26,415, 
granted to Hezekiah Conant ; holding that the défendant, the Clark 
Thread Company, had infringed the first and third claims, and re- 

' Edited by Charles 0. Linthicum, Esq., of the Chicago bar. 
v.27F.no.l3— 56 
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ferring the cause to S. D. Oliphant, Esq., as master, to take and re- 
port to the court an account of the profits received by the défendant, 
as well as of the damages sustained by the complainants. On the 
twenty-seventh of Oetober, 1884, the master filed his report, stat- 
ing that 33,837,282 dozens of spools had been wound by the de- 
fendant corporation upon machines like the complainants' Exhibits 
5 and 6, between December 24, 1869, and July 2, 1879; that the es- 
tablished license or royalty was one-half of one cent, per dozen for 
each and every dozen spools containing 200 yards each, and in the 
same proportion for spools containing more than 200 yards; that at 
the rate of said license the aggregate amount of damages for winding 
33,837,282 dozep spools was $169,186.41; that 6 per cent, of said 
sum, to-wit, $10,151.19, should be deducted for the relative value of 
the sixth claim of the complainants' patent, which claim was net used 
by the défendant, leaving due to the complainants for their damages 
the sum of $159,035.22. To this report the défendant bas filed seven 
exceptions, and the case is again before me on thèse exceptions. 

From the testimony taken on the aecounting it appears, on the 
admission of the défendant, that 33,837,282 dozen spools of thread, 
of 200 yards each, hâve been wound on machines which the court 
held infringed the first and third claims of the complainants' patent. 
There was also the sworn déniai of the witnesses of défendant that 
they were aware of any profits to hâve been realized from the use of 
the Conant invention, alleging that the profit, saving, gain, or advan- 
tage derived from such use was chiefiy, if not entirely, due to the in- 
ventions made by William Neild and Mr. Clark. If this statement of 
the défendant be accepted as true, the further considération of profits 
must be dismissed, and the only matter left to be inquired into is the 
amount of damages which the complainants hâve sustained by the 
use of the Conant invention. 

Before the act of July 8, 1870, patentées were not authorized, in 
a single suit, to recover both profits and damages. They had their 
élection, either to treat the infringer as their trustée, and to file a bill 
in equity to recover the profits which the infringer had made by the 
unlawful use of the patented invention, or to sue at law for the dam. 
âges which they had sustained, without référence or regard to the 
question whether the wrong-doer had gained or lost by its use; the 
measure of damages being not what the défendant had gained, but 
what the plaintiff had lost. But under the fifty-fifth section of that 
act, (section 4921, of Eev. St.,) courts of equity, on a decree for an 
infringement, may award to the complainant, "in addition to the 
profits to be accounted for by the défendant, the damages the com- 
plainant has sustained thereby." The rule in such cases is thua 
stated by the suprême court, in Birdsall v. CooUdge, 93 U. S. 69 : 

"Gains and profits are still the proper measure of damage in equity suits, 
except in cases wiiere the injury sustained by the infringement is plainly 
greater than the aggregate of what was made by the respondent, in wliich 
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event the provision is that the complainant shall be entitled to recover, in 
addition to the profits to be aecounted for by tlie respondent, tlie damages he 
bas sustained thereby." 

What damages, then, hâve the complainants shown ? On the ac- 
counting it was clearly proved that the principal thread manufactur- 
ers of the country had taken out licenses under the Conant patent, 
for the royalty reserved of one-half cent for every dozen spools of 200 
yards each. That was the uniform license fee established in ail cases. 
The master has assumed, in the absence of proof of profits, that such 
license fee is the criterion and true measure of damages to the com- 
plainants. The défendant does not seriously controvert the rule, but 
insista that the license fee gave to the licensees the right to use the 
wliole six claims of the patent; that the défendant in fact only used 
two, to-wit, the first and third ; and that a rebate or réduction should 
be made for the non-user of the remaining four claims. How much 
such rebate should be, is the perplexing question. 

It was the duty of the master to ascertain the relative value of the 
différent claims, as nearly as the nature and circumstances of the case 
allowed, and to charge the défendant, for the use of the first and third 
claims, such proportion of the whole license fee as the testimony re- 
vealed they were relatively worth in their contribution to the ef&ciency 
of the whole machine. The burden of proof was upon the complain- 
ants, who accepted it, and offered évidence before the master designed 
and tending to show that the first and third claims embraced the vital 
mechanism of the invention ; that the second, fourth, and fifth claims 
were merely structural, indicating only certain spécifie forma within 
which the invention could be worked ; and that the sixth claim re- 
lated to the organization of instrumentalities which enabled the ma- 
chine to stop in case the thread-winding on the spool became broken, 
and worked independently of the other claims, and was to be credited 
with such proportion of the license fee as its contribution to the value 
of the whole mechanism of the invention was proved to be worth. 

The master, in considering the testimony taken on thô accounting, 
adopted the license fee for the whole machine as the fair measure of 
damages, foUowed what seemed to be the décision of the suprême 
court in afiirming the court of claims in the case of McKeever v. U. 
S., lé et. Cl. 398, and recognized that he must make reasonable dé- 
ductions for the relative value of the unused claims. He has reported 
that the second, fourth, and fifth claims were in fact only structural, 
and were comprehended within the mode of opération of the first claim, 
and that they should be regarded only as indications of particular 
methods for carrying out the invention ; and that, on the other hand, 
the sixth claim, which acted independently of the first, should be 
credited with 6 per cent, of the whole amount that would hâve been 
due and receivable if license fées had been regularly paid at the rate 
of one-half of one cent per dozen for every dozen spools containing 
200 yards each. 
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Without taking up the considération of tlie exceptions seriatim, it ia 
only necessary to observe that I hâve examined the évidence in the 
accounting record with care ; that the wide discrepancy of views of 
the learned counsel arises from the différent théories inaisted upon 
by them on whieh the master should hâve proceeded; and that, so 
far as I find any rule for estimating the damages in such a case, I 
think the master has followed the one suggested or approved of by 
the suprême court in the above-quoted case. 

The resuit therefore is that the exceptions to the report must be 
overruled; and it is so ordered. 



Thb Ellbn McGoveeh. 
{District Oov/rt, 3. JD. New York. June 4, 1886.) 

1. TowAGE— Groundiko — Négligence— BuRDEN of Pboop. 

Where one of a large number of boats in a tow is injured by strikîng some 
obstruction on a trip over a common and safe route, the burden is upon the 
tug to give some rational explanation of the injury or a consistent account of 
the trip that may satisfy the court that there was no lacli of due care in nav- 
igation. 

3. Same— Casb Stated— Robbins Rbef— Evidence— Crbdibilitt of— Tides. 
The E. McQ. was the port-boat in the hawser tier of a fleet of 20 boats in 
tow of the Y. A. from Amboy to New York. Before reaching Governor's 
island the strong ebb-tide compelled the fleet to put in to the sea f ence at Red 
Hook. Shortly afterwards the B. McG. was found leaking, supposed by the 
master to be caused by bumping against the sea f ence. This claim was re- 
jected by the owners of the tug- A month afterwards, on raising the boat, 
a diagonal eut was found across her bottom, with some holes through, indi- 
cating contact with some obstruction as the cause of the leak. On the trial 
the libelant's wife, who lived on the boat, testified that when passing Rob- 
bins reef between 1 and 3 a. m., and very near the light, she felt a jar and 
subséquent roll that startled her and took her on deck. She did not mention 
the circumstance till the eut was discovered. Held, notwithstanding the 
discrédit arising from her silence in the mean time, as the tug offered no 
other explanation of the injury, and the accounts given b.y her captain and 
pilot as regards her passage from Robbins Reef light to the sea fence and 
as to the tides and currenta were irreconcilable, and the wife's testimony be- 
ing in accord with the pilot's, her account should be credited as the only ra- 
tional explanation of the injury; and the tug was held liable. 

In Admiralty, 

Edwin G. Davis, for libelants. 

Biddle é Ward, for respondents. 

Brown, J. This libel was filed to recover for the damages done to 
the libelants' canal-boat, while she was in tow of the tug Young Amer- 
ica, caused by running upon some obstruction during a trip from 
South Amboy to New York. The tug, with her towof some 20 boats, 
meeting with a strong ebb-tide when opposite Eed Hook, went in 
to the sea fence near that point, and reached there between 4 and 5 
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A. M. Shortly afterwards the libelants' boat was found to be leaking. 
The libelant at the time supposed tfaat the leak was caused by bump- 
ing against the sea fence ; and such was bis statement then made. 
This claim was rejected by the respoudents, and, as the event proved, 
rightly. A month afterwards, when the boat was raised and put upon 
the ways, a mark aeross her bottom was found, running diagonally 
from beneath the starboard bow to her port quarter, with several holes 
eut through the bottom along the way. This libel was thereupon filed, 
alleging the damage to hâve occurred from running upon rocks near 
Eobbins Eeef light. 

There can be no question that the injury to the bottom was the cause 
of the leak, nor that this injury occurred while the boat was in tow 
of the Young America on the night in question. The tug is not an- 
Bwerable as an insurer, but only for reasonable eare, and ordinary 
nautical skill. Her trip on that night, however, was over a perfeetly 
Bafe andfamiliar course. Thousands of boats are constantly passing 
over the same course, and there are no obstructions in the way that 
ought not to be avoided by ordinary care. Such an injury as this to 
the bottom of one of the fleet in tow is not one of the ordinary inci- 
dents of such a trip, and is, at least, not likely to happen with ordi- 
nary care and skill. The burden of proof is therefore upon the tug 
to account for the injury ; or to satisfy the court, by a reasonable and 
consistent account of the trip, that she bas not failed in her duty to 
avoid ail dangerous points, and that the injury arose through no lack 
of due care and skill in her navigation. 

The captain's wife bas testified with great minuteness concerning 
the events of the trip, giving many particulars bearing the stamp of 
undoubted truth, and showingquick observation and a retentive mem- 
ory. Shetestifies that somewhere from 1 to 2 o'clock a. m., while re- 
elining in the cabin, she felt a jar, as if the boat was rubbing upon 
something ; that she was startled and went on deck, and saw Eobbins 
Eeef light off the port quarter, apparently not more than 100 feet 
distant, and felt the roll of the boat as it left the obstruction. It was 
inferred from this testimony that the tug had attempted to go between 
the buoy and the light, as is sometimes done to avoid a strong ebb in 
the bay. The captain, however, testifies that the boat went to the 
southward of the buoy, and not inside of it; that he passed it about 
11 o'clock p. M., continued up the bay with the flood current, and met 
the ebb when he was nearly up to Governor's island, and that he 
went off duty at 1 a. m., as was his custom. 

It was high water the evening before at 'J : 16 p. m. The currents 
in the Kills run about true with the almanac time. The surface cur- 
rent in the bay, or the North river tide, as it is called, does not change 
at once, but continues to run on for about an hour and a half, or, 
sometimes, as testified to in this case, for two hours after the change 
of tide at Governor's island, as indicated by the almanac and the 
height of water. The pilot testifies that he went on duty at 1 o'clock 
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A. M., and relieved the captain; that "he pulled up the bay for a while, 
until opposite Eed Hook," when finding the tide too strong, and that 
he was making no headway, he sent word to the captain, and was 
told to go in to the sea fence; that he did so, and reached it about an 
hour and a half afterwards, between 4 and 5 o'clock a. m. From the 
Kobbins Eeef buoy to abreast of the Hook is but two nautical miles, and 
the tow -was making at least two knots through the water. If, there- 
fore, the captain is correct in supposing that he rounded Robbins Eeef 
light, as he says he did, between 10 and 11 p. m., and that he had 
the beneflt of the still continuing slack flood carrent, as he testified 
he did hâve after passing the buoy, Eed Hook would hâve been reached 
before 12 o'clock, instead of at 3, as the pilot states. 

There is no accounting for this three houra' interval of time, or for 
the différence between the pilot's testimony and the captain 's testi- 
mony as to this interval. If the captain had already got near Gov- 
ernor's island when he met the downward current of the ebb-tide, 
and before the change of the watch at 1 o'clock, the pilot could not 
after he went on duty bave "pulled up awhile" before reaching Eed 
Hook at 3. The pilot's testimony in this respect is in approximate 
accord with what the libelant's wife testifies as to the time of passing 
Eobbins Eeef light; and if that time be within two hours of correct, 
the current could not hâve been running up in the bay at the time when 
the tow ronnded the buoy at Eobbins reef, but must hâve been strong 
ebb, since it was from three to four hours after high water. 

Upon this discrepancy in the testimony of the libelant's chief wit- 
nesses as to the navigation, I am not warranted in disregarding the 
direct and positive testimony of the libelant's wife. As no charge 
was made at the time against the navigation of the boat, there was 
nothing that tended to âx the recollection of the captain and of the 
lookout in his watch with regard to any partieular occurrences of that 
trip prior to putting into Eed Hook. I must consider, therefore, 
that, without any intentional misrepresehtation, they hâve testified, 
not from any précise recollection about rounding the buoy on this 
trip, but from the picture in their minds of their usual practice, or 
what they usually do; there being no recollection of any déviation 
from it. It was not unusual to go inside the buoy to avoid a strong 
ebb in the bay. The scratch may hâve come from that attempt; or 
it may be that in going too near the northerly shoals on coming ont 
of the Kills on a strong ebb the libelant's boat touched some slight 
obstruction on the bottom, while the tug was pulling ofï strong to the 
eastward and southward of the buoy, — a position that would equally 
accord with the wife's testimony. A rub upon a rock snfficient to 
make this scratch and eut upon the bottom of the libelant's boat 
would not be perceived by the tug on a hawser 100 yards away; and, 
as I bave said, it was not mentioned by the wife until a month after- 
wards. The pilot, on the other hand, who was obliged to put in to 
Eed Hook, would be likely to remember the particulars of putting in 
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there, and what led to it; and bis testimony should be regarded as 
coming from a more definite memory in référence to it, and as more 
likely to be correct; and it is consistent with that of the libelant's 
wife. Had the latter mentioned at or about that time, eitber to her 
husband or to others, what she now testifies that she noticed as to the 
jar at Robbina Eeef light, nb doubt -would hâve been entertained 
concerning the truth of her testimony, or the cause of the accident. 
That she kept silence about it uutil the mark was discovereda month 
afterwards has cast great doubt upon her testimony. But this is not 
sufficient, under the circumstances, to cause its rejection, in the ab- 
sence of any other explanation of the injury. The jar as felt was 
probably far less marked and alarming than it now appears in ber 
testimony. As soon as it was over, no importance probably was at- 
tached to it. She was of a nervous and apprehensive temper. She 
lived upon tbe boat, and often had expériences that excited moûient- 
ary alarm, when nothing ill resulted. It was not until the mark and 
eut were seen in the bottom of the boat a month afterwards that she 
connected them with the leak as the cause. This view will furnish 
Bome explanation, and it is the only rational explanation that occurs 
to me, for her failure to mention the circumstance at the time. Her 
account does furnish an explanation of the leak; it harmonizes with 
the pilot's testimony. Without this we bave no explanation of the 
injury at ail. The tug offers no explanation except the mère hy- 
pothesis of some entirely unknown obstruction in some other part of 
the trip. This is too gênerai and spéculative to acquit the tug on a 
trip over a safe and secure route. In the absence of any other ex- 
planation, therefore, I feel constrained to hold the tug answerable; 
not, however, without considérable hésitation and embarrassment, 
nor without a fuU récognition of the difi&eulties of the case, which has 
been ably presented and argued by the respondent's counsel. 

Decree for the libelant, with a référence to compute the damages 
if not agreed upon. 



The Oregon. 

EussELL and others v. The Obegon. 

{Distsrwt Court, S. D. New Twk. May 4, 1886.) 

Saltage— FrRE in Oil-Works— Towage— Lighters. 

A flre broke out in some oil-works on Bushwick creek, near the East river, 
within a shed inclosed by a brick wall immediately adjacent to the creek. 
Several lighters and other beats were moored near the shed. The standing 
orders of the company were to clear the creek of boats in case of any flre ce 
the premises. There were other combustible materials in différent parts ot 
the premises near the shed. Soon after the flre broke out the libelants' tugi 
of light draught, came to the mouth of the creek, and was immediately 
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engaged to tow out three lig-hters partly loaded with naphtha, whioh wcre 
above the flre. The tug did so, devoting about two hours to the entiie serv- 
ice. The lighters, with their cargo, were worth about $4,500. Held, that the 
service was not a mère ordinary towage service, but one rendered with référ- 
ence to the appréhension of danger oi flre, and was therefore a salvage serv- 
ice, though of no high degree of merit; and $200 compensation was awurded, 
one-half to the tug, the other half to the captain and crew. 

In Admiralty. 

Hyland é Zabriskie, for libelants. 

Knox é Woodward, for claimants. 

Brown, J. During the forenoon of the fourtoenth of November, 
1884, a fire broke out on the premises of the Pratt Manufacturing 
Gompany's Oil-works, in a shed on the south side of Bushwick creek. 
The shed was about 100 feet long by 45 feet deep, inclosed by a brick fire 
wall about 20 feet high. When the fire broke out, the ligtiter Oregon 
lay outside of a canal-boat which was moored along-side of the shed, 
and within three feet of it. The canal-boat and lighter were imme- 
diately removed somewhat further up the creek; the lighter about 
seventy-five feet above the shed, and the canal-boat some two or three 
hundred feet further up. The premises in the vicinity of the shed 
were employed in the oil business, and there were varions tanks in dif- 
férent parts of the grounds not far distant, The gênerai ordera of 
the Standard Oil Company, that control the whole premises, were 
that, whenever a fire occurred along the creek, the creek should be 
cleared of boats. The libelants' boat Alpha was towing a sehooner 
down Newtown creek, when, observing the fire, the pilot dropped the 
sehooner at the mouth of the creek, and went down to Bushwick 
creek, not far below. When he arrived there, he was hailed by the 
assistant foreman of the premises to corne into the creek and tow 
out the lighters. The Alpha accordingly went into the cïeek, and 
succeeded in towing out the three lighters in a line upon a hawser. 
The Oregon had naphtha aboard; the other two lighters, refined oil. 
For this service a salvage award is claimed. 

Two questions are presented: First, whether the service is en- 
titled to salvage compensation; and, if so, the amount. 

The reseue of property in danger of destruction by flre is a famil- 
iar ground of salvage award, where the essential éléments of a sal- 
vage service exist. The Connemara, 108 U. 8. 3.53; S. G. 2 Sup. Ct. 
Eep. 754. Such cases hâve frequently arisen in this court. The 
Tampico, 16 Fed. Eep. 491 ; The Baker, 23 Fed. Eep. 109; S. G. 25 
Fed. Eep. 771. As respects the degree of danger, it is not necessary 
that there be a certaiuty of loss unless the service were rendered. It 
is sufficient that there is a reasonable appréhension of danger, and 
that the service is rendered in référence to that appréhension of 
danger, and not in the ordinary course of business. The Kaikes, 1 
Hagg, 247; The Jos. G. Griggs, 1 Beà. 81; The Plymouth Bock, 9 
Fed. Eep. 413, 416. 
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There can be no doubt that the Alpha was not employed in the 
ordinary course of business, or that the service was rendered as a 
rescae from danger of fire. The superintendent, indeed, testifles 
that he did not regard the Oregon as in any position of danger, but 
altogether safe; that she might bave been towed further up the creek, 
if necessary; and that the request to tow her out was on account.of 
the standing orders to clear the creek, in case of fire. But I cannot 
doubt that this standing order was promulgated, in part, at least, on 
aecount of the danger that any vessels in the creek might be in, as 
well as to furnish additional room for the work of fire-boats that 
might be wanted to protect from loss other parts of the premises. A 
fire in one place might spread to others. The combustible materials 
ail about the grounds were such as to favor the spread of fire; and 
it eould never be certain till the fire was checked how far it might 
be communicated. The service desired of the Alpha in this case was 
sought under the pressure of this reasonable necessity, and because 
the respondent's own boat, the Niagara, which had been expeoted, did 
not make her appearance; and the removal of the boats from the 
creek could not be properly delayed longer under the standing orders 
mentioned. The fire was already under full headway. Of the many 
other tugs in the vicinity none but the Alpha was of sufficiently iight 
draught to go upon the opposite side of the creek, somewhat away 
from the fire, and astern of the fire-boats, which took up a considér- 
able portion of the creek, Under thèse circumstances, the service 
was of a salvage character, and not a mère ordinary towing service. 
The Oregon undoubtedly was not moved as far away from the fire 
as she might bave been moved; but that, no doubt, was because it 
was expeeted that she would be taken out of the creek very speedily. 

There is much contradiction between the witnesses as to the amount 
of the Alpha's exposure to the fire. On the libelant's part the testi- 
mony is that her deck hands were eonsiderably employed in throw^ing 
water upon her bouse; that the glass of her sky-lights was broken by 
the beat; and that the neck, face, and hands of two of the persons 
thua engaged were burned and blistered; and that the paint of the 
boat was also injured, — her position being for some time opposite to 
the fire. Two disinterested witnesses who stood on the opposite bank 
testified to the same effect. Several of the respondents' witnesses 
say that the Alpha lay lower down in the creek, astern of the two 
fire-boats, which lay partly athwart the creek ; and that the fire-boats 
lay between the Alpha and the fire. Thèse discrepancies would, in 
the main, be reconciled if the Alpha, after first going opposite to the 
fire, and throwing out her lines, had then dropped back astern of the 
fire-boats ; and such may bave been the fact, — the libelant's witnesses 
testifying as to the former position, and the respondents as to the 
latter. 

The services in this case, however, are not of any high degree of 
merit, considered as salvage services. Though the Oregon had naph- 
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tha aboard, she was at such a distance from the fire, and the serv- 
ice was 80 soon after the fire broke out in the shed within the walls, 
that I cannot regard the service as one involving much personal 
danger, although that élément is not wholly out of the case. In other 
respects the service was not one of any spécial difficulty, or labor, or 
risk. The damage to the Alpha was slight, Her painting was not 
rejjaired until a year afterwards, and then at a slight cost, and this 
libel was not filed until some five months after the service. The value 
of the three lighters towed out, with their cargoes, was about $4,500. 
I think $200 will be a just and fair compensation, {The Baker, supra; 
The 0. M. Hitchcock, 25 Fed. Eep. 777; The Key West, 11 Fed. Eep. 
911 ; The M. Vandercook, 24 Fed. Eep. 472 ; The Bialto, 15 Fed. Eep. 
124; The Grid, 21 Fed. Eep. 423 ; The Mabel, 22 Fed. Eep. 543 ; The 
Florida, Id. 617; The Indiana, Id. 925;) one half to be paid to the 
tug, the other half to the captain and crew, in proportion to their 
wages. 



Onderdonk V. Smith and others. 
(Circuit Court. 8. D. New York. June 28. 1886.) 

1. Nboligence— OccupiEB OF PiEB— How Chabqed Gbnerallt. 

A party who enjoys the exclusive privilège from the owner of a pîer to use 
such pier in hia business, though under no obligation o the owner in regard 
to repairs, assumes the duty to those invited there, to do business, not to ex- 
pose them to péril by reason of defectsin the condition of the premises known 
to him, or which, by reasonable diligence, would be known. 

3. 8amb— Obligation towards Intbudbrs. 

One who occupies, and bas the exclusive use of, a pier for loading his coal, 
is not résponsible for damage to a barge caused by a defect in such pier, when 
the barge, having received its load some time before, had no business at the 
pier at the time the damage occurred, and was injured by a defect that did 
not exist during business hours. 

In Admiralty. 

Charles W. Brooke, Geo. Bethune Adams, and Franklin A. Wilcox, 
for respondents and appellants. 

J. A. Hyland, for libelant and appellee. 

Wallace, J. The district court awarded damages to the libelant 
for the injuries to the scow barge and her cargo, occasioned by the 
Binking of the barge in conséquence of being punctured by a spile 
which projected from the bottom of the slip, and directly under the 
place where the barge had taken her cargo. The défendants hâve ap- 
pealed. 

Although the appellants were not the owners or lessees of the pier, 
and were under no obligation, as between themselves and the own- 
ers, to make repairs, or remove any obstruction in the slip, iuasmuch 
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as they enjoyed the exclusive privilège from the owners of using the 
pier and the adjoining slip for shipping their coal, and bad to that 
extent the control and occupation of the premises, they assumed the 
duty towards those whoin they invited there for the transaction of 
business not to expose tbera to hazard from any defects in the condi- 
tion of the premises known to themselves, or which, by the use of 
reasonable diligence, should bave been known. Their superintendent 
knew, and they were therefore chargeable with notice, of the existence 
of the spile, because, about three weeks before the occasion in ques- 
tion, another boat, the Getman, while lying at the same place, was 
struck by the sarae spile. On that occasion the Getman had taken on 
her cargo in the morning, the loading having been completed by 11 
o'clock, but no tug came to take her away; and she remained there 
untilhalf past 2 o'clock p. m., the tide in the mean time going down 
until it was somewhat more than half ebb, when she struck this spile. 
Her captain succeeded in getting her ofï without serions injury, but 
the attention of the appellants' superintendent was called to the oc- 
currence. 

If the scow had been injured by this obstruction while being loaded 
at the pier, or while going to it or away from it in the prosecution of 
the business which called her there, the case of the libelant would be 
olear. But the évidence is that her loading was completed at half 
past 4 o'clock in the afternoon, when the water was a little below 
high tide, and the accident happened about half past 9 in the even- 
ing, when the tide was low ebb ; and if the scow had been removed 
from the place where she was loaded within a reasonable time after 
the loading was completed, she would not hâve been injured. When 
the tide went out, the scow settled down upon the spile, which pro- 
jected about a foot from the bottom of the slip, and sufiSciently far to 
puncture the boat at that condition of the water. The place was en- 
tirely safe, under ordinary. circumstances, notwith standing the ex- 
istence of the spile. The captain of the Getman testifies that he had 
loaded his boat there 40 times without discovering the spile, and, al- 
though boats were being constantly loaded there, there is no évidence 
that any of thèse had ever encountered the spile except the Getman. 
It was only when the tide was at half ebb, or when, owing to some 
other cause, the water was low in the slip, that the place was not 
safe. 

According to the usual course of business, the master of the scow 
should bave hauled her away froin the place where she was being 
loaded, when the cargo was fuUy delivered, to make way for other 
boats. Indeed, he had been expressly directed by the défendants' 
superintendent to move out of the berth when loaded, because another 
boat was expected to come in that afternoon. The master of the 
scow subsequently ascertained from the master of the other boat that 
the latter did not intend to begin loading that night, and assuming, 
doubtless, that there was no necessity for moving his boat away, as 
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the other boat was not to be hauled in, took the responsibility of per- 
mitting bis boat to remain at the pier. He testifies that he asked 
permission of défendants' superiutendent to allow bis boat to remain 
there over nigbt, and that the superiutendent consented ; but in this 
be is contradicted by the superintendent, and the latter's testimony 
is measurably corroborated by other testimony. 

The only liability of the défendants grows out of their duty arising 
f rom tbeir implied invitation to others to use the pier for the transaction 
of the business to which the pier was appropriated, Their invitation 
was spent when the boat's business at the pier was finished, and a 
reasonable time had elapsed to enable her to move away. After that 
she remain ed there at her own risk, It is not necessary to ho]d that 
she was there against the permission of the défendants, and therefore 
a willful trespasser; but, assuming that she was there without having 
obtained the permission of the defendant's superintendent, the de- 
fendants were not under any obligation to coneern themselves for her 
protection. Under such circumstances, the law imposed no duty 
upon the défendants except the gênerai duty which every man owes 
to others to do them no intentional wrong or injury. 

The case is quite analogous to that of Morgan v. Pennsylvania R. 
Co., 19 Blatchf. 239, S. C. 7 Fed. Eep. 78, (decided in this court.) 
There the plaintifif, while crossing the grounds of the défendant, fell 
into an unprotected pit, and was injured. He had often crossed 
there before, and others had done so. It waa held that there was no 
invitation, and therefore that the défendant was not liable for the 
injury. 

Owners of private property are not responsible for injuries caused 
by leaving a dangerous place unguarded, when the person injured 
was not on the premises by permission, or on business, or other law- 
ful occasion, and had no right to be there. One who thus uses 
another's premises cannot complainif he encounters unexpected périls. 
Hounsell v. Smyth, 7 0. B. (N. S.) 731 ; Bolch v. Smith, 7 Hurl. & N. 
736; Gautret v. Egerton, L. E. 2 C. P. 371; Nicholson v. Erie liy. 
Co., 41 N. Y. 525;' Sutton v. New York Cent. R. Co., 66 N. Y. 243; 
Johnson v. Boston d M. E. R., 125 Mass. 75; Hargreaves v. Deacon, 
25 Mich. 1; Pittsburgh, etc., By. Co. v. Bingham, 29 Ohio St. 364; 
Parker V. Portland Pub. Co., 69 Me, 173. 

The libel is dismissed, with costs of the district court and of this 
court. 
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HOLLOWAY V. LaNCY.* 

(District Court, D. Massach/useMB. June 16, 1886.) 
Dbmdurage — Failtjrb to Obby Instructions of Consignée— Dblat Abising 

Litielant's scliooner was ordered by the respondent, to wliom it was con- 
signed, to proceed to a certain wharf in. a certain manner. The libelant 
endeavored to reach the wharf in another manner, and while se engaged the 
schooner grounded. In conséquence of this a delay of eight and one-quarter 
days ensued. Held that, as the wharf designed was suitable, and the manner 
reasonable, and as the accident happened solely from the libelant's fault in 
not obeying the instructions given him, the libel muBt be dismissed. 

In Admiralty. 

Charles F. Walcott, for libelant. 

Joseph M. Day, for respondent. 

Nelson, J. This is a libel, by the master of the schooner L. S. 
Melson, against the consignée of a cargo of 312 tons of coal, brought 
from Philadelphia to Provincetown, for demurrage and expenses in- 
curred in discharging a part of the cargo in lighters. In attempting 
to approach the consignee's coal wharf, in Provincetown, at whioh 
the master was directed to deliver the coal, the schooner grounded, 
and by this cause was detained eight and one-quarter days beyond 
the lay days stipulated in the bill of lading, and was obliged to dis- 
charge a part of the cargo by lighters before she could be got afloat, 
The disputed points were as to the depth of the water, and whether 
the master foUowed the directions of the consignée in approaching 
the wharf. 

It was clearly proved that in front of the wharf, which extended 
ont from the shore in a southerly direction, and on the easterly side, 
where vessels lay when discharging coal, the water was at least 10 
feet deep at ordinary high tide. It was certainly of that depth when 
the schooner first attempted to enter. This depth of water was 
suÊQcient for a vessel of her draught, which was nine feet and four 
inches. But further out from the end of the wharf, on the east side, 
there was a shoal where the water was of less depth, and it was on 
this shoal that the schooner grounded. The libelant had never been 
in Provincetown before, and was unacquainted with the harbor. He 
states in his déposition that, in trying to get the schooner in, he fol- 
lowed the directions of the consignée, and he dénies that the con- 
signée informed him of the existence of the shoal. Perhaps the libel- 
ant is under some disadvantage from the circumstance that his tes- 
timony appears only by déposition, while the witnesses of the other 
side were examined orally in court. But, making every allowance on 
that score, I find myself unable to disbelieve the Provincetown wit- 
nesses, from whose testimony it is clearly proved that the libelant 
was directed by the consignée to bring the schooner in under Bail, 
and was told about the shoal, and cautioned to beware of it. If he 

• Reported by Théodore M. Etting, Esq., of the Philadelphia bar. 
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had obeyed thèse directions, the schooner would undoubtedly hâve 
corne in safely, as other vessels of greater draught hâve done before 
and since. But inatead of doing as he vfas directed, he took in and 
furled his sails, got his anchor, and then proceeded to warp the 
schooner in by lines of great length leading to another vessel lying at 
the end of the wharf. The resuit was that the schooner, being held 
only by the warps, was driven by the south-west wind off to the east- 
ward of the shoal, and, in hauling on the warps from that direction, 
she was drawn directly upon it. The accident appears to hâve hap- 
pened solely from the libelant's fault. As he was unacquainted with 
the ground, it was especially incumbent on him to observe the advice 
and directions of the consignée, who did know it, and was also re- 
sponsible for the sufficiency of the water at the wharf. He can hâve 
no possible claim on the consignée for a détention occasioned by his 
own négligence. 

Libel dismissed, with costs. 



Eackbtt V. Stiokney and others. 

{Circuit Court, S. D. Nm York. June 29, 1886.) 

Demurkage— Condition Limiting — Pkinted Condition. 

The libelant made an agreement with défendant to carry a cargo of coal to 
Boston, and received an order, directed to défendants' agent, giving instruc- 
tions as to the loàdinç, etc. This order contained the following: "This order 
is taken by the captai'n subject to the conditions printed on the back hereof." 
On the back was this indorsement: "No liability for demurrage or other 
charges shall be incurred by S. G. & Co., the cargo, or consignée thereof, for 
any delay in the loading; such delay to be borne bv the vessel or boat. " In 
an action for demurrage on a delay caused by S. C. & Co., it was held that the 
above condition was not bindingon the vessel; that although it was signed 
by the master, this order was only a direction to the shipper's agent, and there 
was no proof that the master's attention had been called to the condition. 

In Admiralty. 

Hyland é Zabriskie, for respondents and appellants. 

Wilcox, Adams d Macklin, for libelant and appellee. 

Wallaceî, J. The libelant, through a broker, made an agreement 
with the défendants November 13, 1884, to carry a cargo of coal on 
the schooner Ireland for them from South Amboy, New Jersey, to 
Boston, at a specified freight. The defendant's office was in New 
York city, where the contract was made. They promised that the 
cargo should be delivered on the seventeenth day of November. The 
master of the schooner was présent at the time of the negotiations. 
After the terms were agreed upon, the défendants, in the présence of 
the broker, handed the master an' order, directed to their shipping 
a.gent at South Amboy, instructing the latter to load the schooner 
with Coal, stating the name of the consignée, and the rate of freight, 
and dirécting him to make an advance when the schooner was loaded. 
The terms of the order were written into a printed blank, which, be- 
low the signature of the défendants, contained the following: "This 
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order is taken by the captain subject to the conditions printed on tha 
back hereof." On the baok was the folio wing indorsement: "No lia- 
bility for demurrage or other charges shall be incurred by Stickney, 
Conyngham & Co., [the défendants,] the cargo, or consignée thereof, 
for any delay in the loadin^; such delay to be borne by the vessel or 
boat." The master took the order without reading the conditions, 
and delivered it to the défendants' shipping agent. The schooner 
was detained, by the delay of the défendants, three days after the 
seventeenth, the défendants not being prepared to deliver the cargo. 
The district court decreed for the libelant for three days' demurrage, 
and the défendants bave appealed. 

The appellants rely upon the défense that there was a spécial con- 
tract between themselves and the libelant, whereby they were to in- 
cur no liability to the libelant for any delay in loading the schooner, 
the delivery to and acceptance by the master of the order, with the 
condition on its back, constituting such spécial contract. As the or- 
der was delivered to the master in the présence of the broker, the case 
may be considered as though the order had been delivered to the broker 
himself, and is thus relieved of any question as to the authority of the 
captain to modify a contract which had been concluded between the 
libelant and défendants. The real question, then, is whether an as- 
sent on the part of the libelant to a contract differing from that which 
had previously been made between the parties is to be presumed from 
the acceptance of the order eontaining the restrictive conditions as to 
the liability of the défendant. Assent is conclusively presumed where 
a unilatéral instrument, such as a deed or policy of Insurance, is de- 
livered by one of the parties to, and accepted by the other as the re- 
suit of, verbal negotiations. So, also, it is ordinarily presumed where 
a shipper tak'es from a carrier a bill of lading or receipt expressing 
the conditions of the réception and transportation of the goods, which 
is his only voucher and évidence of the liability of the carrier. Un- 
der such circumstances, the verbal negotiations are merged in the 
written paper, which must be taken as the évidence, and the only év- 
idence, of the final and deliberate agreement of the parties, except 
when fraud or mistake is shown; and mistake can only be shown as 
the ground of équitable relief to form the contract. The last class of 
cases is not without exceptions, as where the conditions are on the 
back of the receipt. See Railroad Co. v. Munufactwring Co., 16 Wall. 
318; Ayres v. Western R. Corp., 14 Blatchf. 14; Henderson y.: Steven- 
son, 2 H. L. Se. App. Cas. 470. 

There is another class of cases in which a party seeks to relieve 
himself from the obligations of an implied contract with another, or 
to supplément the terms of an express contract by the force of printed 
or written régulations or notices. Notices or régulations made by 
those exercising a public, or quasi public, employment, like carriers, 
express companies, telegraph companies, and savings banks, are fa- 
miliar illustrations. In thèse cases the question always is whether 
knowledge of the notice or régulation bas been brought home to the 
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other contracting party. The inference that it has been is sometimes 
irrésistible, from the circumstances of the transaction out of which 
the contract originated. Tbus, where the sender of a message by a 
telegraph company writes hia message upon blanks furnished to him 
by the company, containing the conditions upon which the latter un- 
dertakes to act, the courts hâve held that, by delivering the message, 
the sender assents to the conditions specified. Young v. W. U. Tel. 
Co., 65 N. Y. 163; Wolfv. W, U. Tel. Go., 62 Pa. St. 83. So, also, 
where a depositor in a savings bank at the time of making his deposit 
reçoives from the bank and retains a pass-book containing printed 
conditions authorizing the bank to pay the deposit to any person pro- 
ducing the pass-book, it is held that the depositor assents to the con- 
ditions as a part of the contract. Schoenwald v. Metropolitan Sav. 
Bank, 57 N. Y. 418. 

The authorities fall short, however, of supporting the proposition 
that assent is to be implied, as a matter of law, to the modification 
of a contract which has been concluded verbally by the acceptance by 
one party from the other of an order directed by the latter to his own 
agent, wbich is to be delivered to the agent, and retained by him. 
The order was a letter of instructions from the défendants to their 
own agents. The libelant's broker had no reason to assume that he 
was expected to study its terms. It was delivered to him, or to the 
master of the schooner, not to be retained by him as évidence of the 
verbal contract, but to be transmitted to the défendants' agent for 
his information. Treating it as a voucher that the master was to re- 
çoive a cargo of coal from the défendants' agent, the master could 
not be expected to assume that it was intended to qualify the promise 
of the défendants that the cargo should be ready for delivery upon a 
specided day. A somewhat analogous case is that where a ticket is 
accepted by a railway passenger, which is to be held by him until de- 
livered to the conductor as évidence of the payment of his fare. The 
passenger's assent to a spécial contract limiting the liability of the 
raiiway company respeoting his baggage is not to be implied from the 
circumstance that there is a potice to such effect printed on the back 
of the ticket. Actual knowledge of the terms of the notice must be 
brought home to the passenger, and his acceptance of the ticket is 
only évidence for the jury of Buch knowledge. Brown v. Eastern B. 
Go., 11 Cush. 97. 

There is évidence, to which it is not important to refer, tending to 
show that both the libelant's broker and the master of the schooner 
were awarethat similarorders tothe one given hère, contained printed 
conditions in substance like those on this order. But the witnesses 
were examined before the district judge, and, after a full opportunity 
to judge of their credibility, he came to the conclusion that they 
were not aware that the order in question contained such conditions, 
His judgment on this question should be accepted as correct. 

The decree of the district court is therefore afl&rmed, with interest 
and costs. 
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Brtant and others v. Thompson and others. 
(Circuit Court, S. D. lowa. June Term, 1886.) 

1. Rbmoval of Cause — Revibwing Intbrlocutory Ordbks op State Court. 
The United States circuit court does not sit as a court of errors in a cause 
removed from a state court, but it has the same power to reverse or modify 
interlocutory orders or decrees of a state court as the state court would bave 
had, had the cause remained there, or as it would hâve, had the cause orig- 
inated in the United States circuit court 

3. Samb — Renbwing Motion Which had been Dismissed by State Court — 

DiSCHABGING ReCEIVBR. 

A motion to discharge a receiver, made on the sarae grounds on which it 
had been previously dismissed in the state court, will not be granted by the 
United States circuit court af ter removal of cause to the latter court. 

In Equity. Motion to discharge reeeiver. 

7. C. Power and H. Scott Hoivell <& Son, for plaintiffa. 

8. L. Glasgow, for défendants. 

Love, J. This cause is hère by transfer from the district court of 
lowa for the county of Des Moines. Before its removal a receiver 
was àppointed by the state court to take possession of the property 
iû controversy, and to collect the rents and profits of the same. The 
défendant, prior to his application to hâve the cause transferred, 
moved before the state court for an order to discharge the receiver, 
and restore the possession of the property to him as the rightful 
owner. The grounds of this motion, among others, were that the ap- 
pointment of receiver had been made improvidently, and without due 
notice to the défendant. The district judge seems to hâve considered 
this motion upon the defendant's answer, and such évidence as is ap- 
plicable to such a proceeding, and, after hearing the arguments of 
counsel, be denied the motion, and entered an order overruling the 
same. The défendant now renews in this court his motion to remove 
and discharge the jreceiver. Heoffers no évidence to support his mo- 
tion in addition to that upon which the state district judge refused to 
grant his application. 

It is aryued by counsel that this court does not sit as an appellate 
tribunal in cases transferred from the state court, but takes them, 
and proceeds with them to a final détermination, just as they come 
from the state court; and therefore it is insisted that it is not com- 
pétent hère to review or reverse any proceeding that may hâve been 
had in the state court before the removal of the cause into this court. 
I am aware that this language is to be found in the décisions of some 
fédéral courts, but, without proper qualification, it is misleading. It 
is true that in removal cases the United States circuit court does not 
sit as a court of errors, and that as such it eannot review and reverse 
the interlocutory orders and décisions of the state courts. But it is 
nevertheless compétent for the circuit court to set aside or modify 
v.27F.no.l4— 56 
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any interlocutory orders or décisions made in the state court before 
removal, when it satisfactorily appears that such orders are errone- 
ous. The circuit court after the removal certainly has the same 
power over the décisions made in the state court that it has over its 
own past rulings and orders in the cases commenced originally before 
it. If a case transferred had remained in the state court, it would 
hâve been entirely compétent for that tribunal to hâve changed, mod- 
ified, or set aside its own orders, when satisfied that they were erro- 
neous. Thus, if the state court had granted a temporary injunction, 
it would bave been compétent for the same court, upon a proper 
showing, to set it aside. If it had, upon a proper hearing, denied a 
motion to dissolve an injunction, it would bave been entirely compé- 
tent for it to entertain another motion to dissolve, and to grant such 
second application upon a satisfactory showing. So, if a state court 
dénies an application to remove or discharge a receiver, it may, so 
long as the cause is still before it, with compétent jurisdiction, enter- 
tain and grant a subséquent motion for the same purpose. The same 
may be said of ail its interlocutory orders. 

Now, when a cause is removed from the state court to the United 
States circuit court it stands in the latter just as it stood in the state 
court before removal. AU orders and rulings in the state court re- 
main in fuU force until they are changed or set aside in the circuit 
court. But the circuit court, certainly, has the same power over 
them — -the same jurisdiction to modify them or set them aside— 
that the state court would hâve had if the cause had not been re- 
moved. Interlocutory orders made in the state court clearly do not, 
by virtue of their removal to the United States circuit court, receive 
any such additional force and effect as to preclude the circuit court 
from doing with them what the state court might hâve done if the 
cause had remained there. The circuit court certainly has the same 
power over interlocutory orders and deereos made in the state court 
before removal thatit might exercise over its own past décrétai orders 
and décisions in a cause originating before it. The United States 
circuit court will treat the décisions of the state court before removal 
with precisely the same respect, and give them the same force and 
effect, that it would bestow upon similar orders and decrees made in 
its own tribunal; but it will not give them any greater force and ef- 
fect than its own interlocutory orders and décisions would be en- 
titled to. 

So much with respect to the power of the court to which a cause 
is removed, to change, set aside, or modify orders made in the state 
court while the cause was before it. It is nevertheless my judgment 
that the order made in this cause in the state court, denying the ap- 
plication to remove the receiver, should not, on the showing now pre- 
sented, be set aside. Suppose a motion were made in this court to 
discharge a receiver of its own appointment, and suppose the court 
had refused to grant the application, would it entertain the same 
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motion a second time, and, without any additional évidence or show- 
ing, grant the application ? It certainly would not. Without soma 
most cogent reason the court would not set aside its own solemn 
judgment, entered after due .considération and full argument. 

Now, it appears that this same motion to discharge the reeeiver 
was made before the state district judge. It was argued before him, 
and the application denied. It is before us upon the same évidence 
and showing that were presented to the state judge. No additional 
évidence to support the motion bas been adduced before us. We 
shall treat the judgment of the state judge just as we would our own 
décision under similar circumstances. We certainly would not, under 
Buch circumstances, reverse and set aside our own order, and we 
shall not reverse and set aside that of the state judge without some 
further and more cogent évidence that it was erroneously or improvi- 
dently made. 



KesSINOEB V. HiNEHOUSB. 
(Oireuit Court, S. D. lowa. June Term, 1886.) 

1. REMOVAii OP Cause— JuKisDicTioN— Motion to Remand. 

On a motion to remand a cause to the state court from which It was removed» 
the pétition for removal is the basis of jurisdiction. It is not in the province 
of the pleadings in the state court to state the grounds of juriBdiction in the- 
United States circuit court. 

2. Same— FEDERAL Question— Iowa Phchibition Law— Depbiving Person op 

Pbopertt without Due Pbocess of Law— Fodrtebnth Ambndment. 

Where a pétition for the removal of a proceeding in equity under the Iowa 
prohibition law, in which the complainant sought to obtain an injunction 
against the défendant torestrain him from the violation of that law, sets forth 
tacts showing that the défendant had vested property rights at the time the 
law went into efiEect which the injunction would operate to destrojr, held, that 
this raises a question under the fourteenth amendment to the United States 
constitution, depriving a person of property without due process of law, giv- 
ing the United States circuit court jurisdiction. 

In Equity. 

D. C. Cloud, for plaintiff. 

H. J. Lauder, for défendant. 

Love, J. This cause originated in the circuit court of Muscatine 
county, Iowa. It is a proceeding in equity, under the Iowa prohibi- 
tion law, by which the complainant seeks an injunction against the 
défendant to restrain him from a violation of the Iowa liquor law, 
and a decree declaring the défendant guilty of keeping and main- 
taining a public and common nuisance. The cause has been trans- 
ferred to this court by order of the Hon. Nathaniel Prench, the judge 
of said circuit court, against the objections of the complainant, re- 
sisting said order. The complainant now moves to remand the cause 
to the state court. The recognized ability and unquestioned impar- 
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tiality of the judge by whose order the cause was removed to this 
court, would lead me to hesitate in making an order rever«ing his 
judgment by remanding the caiise to the state court. I do not doubt 
that he gave the objections to removal urged by the complainant 
careful and patient considération, and that he reaehed his conclusions 
upon solid grounds of tact and law. I hâve, after mature reflection, 
reaehed the same conclusion at wbieh Judge Fkenoh arrived upon 
the question of jurisdiction. 

As I hâve repeatedly said in other cases, the pétition for removal 
is the basis of jurisdiction hère. It is not the province of the plead- 
ings in the state court to state the grounds of jurisdiction in this 
court. The allégation of the jurisdictional facts is quite foreign to 
the pleadings in the state court, and any averment of the facts giving 
jurisdiction hère would be quite irrelevant and impertinent in the 
pleadings in the state court. The cause is removed upon the alléga- 
tions and averments of fact as to the jurisdiction contained in the 
pétition for removal. We must, therefore, upon a motion to remand, 
accept the statement of the jurisdictional facts in the pétition for re- 
moval as prima facie true. If they are not true, the party against 
whose consent the order of removal was made may contest them by 
a plea in abatement to the jurisdiction. Clarkhuff v. Wisconsin, I. 
é N. R. Co., 26 Fed. Rep. 465, 

The statements of the pétition for removal, material to the présent 
motion, are that the matter in dispute exceeds the sum of $500; that 
the petitioner was, prior to the fourtb day of July, 1884, engaged in 
the lawful business of selling aie, wine, and béer, the same not be- 
ing prohibited by any law then in force, upon the premises described 
in the plaintiff's pétition; that by the act whioh then (July 4, 1884) 
took effect it was provided that any person engaged in selling aie, 
wine, and béer as a beverage should, upon conviction thereof, be pun- 
ished by fine and impriaonment; that many years before the pas- 
sage of said act the petitioner, Eudolph Hinkhouse had, at great ex- 
pense, to-wit, in the sum of at least $2,500, erected upon the prem- 
ises described in the plaintiff's pétition a building for the express and 
sole purpose of occupying the business portion thereof as a saloon, 
wherein to sell aie, wine, and béer, and for no other purpose what- 
ever; that said building, having been constructed for such purpose 
alone, could only, at great expense, to-wit, in the sum of $300, be 
fitted for any other use or occupation; that the right and privilège 
of using and occupying the building is of the value of |1,000; that 
if this action prevail the petitioner will suffer damage and loss to 
the amount of $1,000 by reason of his deprivation of the use and 
occupation of said building, and that the dépréciation of said building 
will be in a like and similar sum ; that the business wbich the peti- 
tioner had in the course of years attracted to the house, and its 
good-will, worth $1,000, would be lost and destroyed to petitioner by 
the suecess of said suit; that prior to July 4, 1884, when the prohi- 
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bition act took effeet, the petitioner had on hand, and has ever since 
had on hand, and now has, wines and liquors, the sale of which had 
theretofore been lawful, and that if the plaintiff's action be main- 
tained the same will be confiscated and destroyed; that prior to said 
act of 1884 the petitioner had, at a cost of $250, procured proper fixt- 
nres for carrying on said business, and placed the same in said 
building; that said fixtures, furniture, etc., are fit only for said bus- 
iness, and cannot be used for any other purpose than that for which 
they were designed and placed in said building; and that the peti- 
tioner would be compelled either to abandon or destroy said fixtures, 
furniture, etc., in the event of said suit being sustained. 

Do the facts thus stated raise a fédéral question within the jurisdic- 
tion of this court ? The question is not whether the facts thus stated 
in the pétition for removal would, if pleaded as an answer to the plain- 
tiff's pétition in the state court, be sufiBcient to defeat the object of that 
proceeding. This must be borne carefuUy in mind in considering the 
présent motion to remand. It is a mère question as to the tribunal 
in which the controversy shall be heard and determined. 

This court is bound, let me repeat, by the décision of the circuit 
judge in State v. Walrujf, 26 Fed. Eep. 178. What was that case? 
It was, in brief, that Walruff had, at great cost, established a brewery 
in Lawrence, Kansas, when the manufacture and sale of béer were 
lawful in that state. By subséquent législation the manufacture of 
béer was prohibited, and an injunction was sued out in a Kansas 
state court to enjoin the défendants absolutely from the manufacture 
of béer. "Thus," said Judge Bbewer, "in strict conformity to the 
iaws of the state, the défendants were prohibited from using their 
property for the purposes for which alone it was designed, adapted, and 
valuable, and were required, without compensation, to surrender 
$45,000 of value" in property which they had acquired in strict con- 
formity to existing law. The subséquent législation of Kansas did 
not directly assail the défendants' right of property in the brewery. 
It aimed not to divest him of his vested right in the buildings and 
plant by any direct exercise of législative power. It was by making 
the use of the property which had been lawful, unlawful, that its value 
was reduced from $50,000 to $5,000, and the défendants' right con- 
sequently invaded. This, the circuit judge held, raised a question 
under the fédéral constitution, which authorized the défendant to re- 
move the cause for adjudication into the fédéral court of Kansas. 

Now, where is the line of distinction between the cas? of State v. 
Walrvff an& the présent case? It was lawful to sell wine, aie, and 
oeer in lowa prior to the act of 1884. It was lawful to fit up and 
prépare property for that purpose, to purchase furniture, and to in- 
vest money in aie, wine, and béer, for sale. A party investing money 
in thèse things had a clear légal vested right of property in them, and 
a right to use them for the purpose for which they were designed, 
that purpose being lawful. Judge Brewek says : 
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"Debarring a man, by express proliibition, from the use of his piopeity, 
for the sake of the public, ia a taking of private property for public use. It 
is the power to use not the inere title which gives value to property. Give a 
man a fee-aimple title to a flour-inill coupled with an absolute prohibition of 
its use, and what value is it to him?" 

It is, of course, apparent that the case of State v. Walruff, decided 
by Judge Brewee, ia, in some respects, much stronger in its tacts 
and equities than the présent case; but wherein do they difïer in 
principle? Eights and equities do not dépend upon the amount in- 
volved in a décision, and the deprivation of a small sum may be 
more grievous to a person of small means than the loss of a great 
amount to a person of ample wealth. 

It is alleged in the pétition for removal, among other things, that 
the petitioner, prior to the aot of 1884, and thence to the time of the 
proceeding against him, had on hand certain wines and liquors the 
sale of which had theretofore been lawful. Wines and liquors thua 
held were lawful property. Could the législature, by a subséquent 
act, prohibit the sale of them without an invasion of the petitioner's 
right of property ? Judge Breweb quotes with approbation, and as 
d ;"uide to his own judgment, the language of Mr. Justice Milles in 
the case of Bartemeyer v. lowa, 18 Wall. 129, as follows: 

"But if it were true, and if it were fairly presented to us, that the défend- 
ant was the owner of the glass of intoxicating liquor which he sold to Hickey 
at the time tluit the state of lowa iirst imposed an absolute prohibition on the 
sale of such liquors, then we can see that two very grave questions would 
arise: Whether this would be a statute depriving him of his property with- 
out due procesa of law ; and (2) whether, if it were so, it would be so far a vio- 
lation of the fourteenth amendment in that regard as would call for judicial 
action by this court." 

And Mr. Justice Beadley: 

"ïhe law, therefore, was not an invasion of property existing at the date 
of its passage, and the question of depriving a person of property without due 
proeess of law does not arise. No one has ever doubted tliat the législature 
may prohibit the vending of articles deemed injurions to the safety of society^ 
provided it does not interfère with vested rights of property. When such 
riglits stand in the way of public good, they are to be removed by awarding 
compensation to the owner." 

And Mr. Justice Field adds thèse words: 

"I hâve no doubt of the power of the state to regulate the sale of intoxicating 
liquors when such régulation does not amount to the destruction of the right 
of property in them. ïhe right of property in an article involves the power 
to sell and dispose of such article, as well as to use and enjoy it. Any act 
which déclares that the owner shall neither sell it, nor dispose of it, nor use 
and enjoy it,conflscates it, depriving him of his property without due proeess 
of law., Against such arbitrary législation by any state the fourteenth amend- 
ment affords protection." 

In the case of Munn v. Illinois, 94 U. S. 141, Mr. Justice Fiel]> 



"Ail that is bénéficiai in property arises from its use, and the fruits of that 
use; and whatever deprives a person of thèse deprives him of ail that is de- 
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sirable and valuable in the title and possession. If tlie constitutional guaranty 
extends no f urther than to prevent a deprivation of title and possession, and 
allows a deprivation of use, and the fruits of tliat use, it does not merit ttie 
encomiums it lias received. " 

And in the caseof Béer Go. v. Massachusetts, 97 U. S. 25, the court 
déclares that "if the public safety, or the public morals, requires the 
discontinuance of any manufacture or traffic.the hand of the législature 
cannot be stayed from providing for its discontinuance by an inci- 
dental inconvenience which individuils or corporations may suffer. 
Ail rights are held subject to the police power of the state. We do not 
meau to say that property actually in existence, and in which the 
right of the owner bas become vested, may be taken for the public 
good without compensation; but we infer that the liquor in thiscase, 
as in the case of Bartemyer v. lowa, waa not in existence wheu the 
liquor law of Massachusetts was passed." 

Motion to remand overruled. 



McLane and another v. Leicht, Jr. 
{Circuit CouH, 8. D. Imea. June Term, 1888.) 

1. Remotal of Cause— Pétition fob Rbmoval, Basis of Jukisdictioii— Plead- 

ING8. 

On a motion to remand a cause to the state court from wliich it bas been 
removed, the pétition for removal is the basis for jurisdiction; but when the 
pétition f ails to state ail the facts of iurisdiction, and refers to the pleadings 
m the state court for the same, the United States circuit court will look to 
them. 

2. Same— Pleading — Allégation of Mattbb of Law— Iowa Peohibition Law. 

Where the pétition for the removal of a cause from the state court to the 
United States circuit court sets up that, prior to the late lowa prohibition law, 
the défendant ereoted the building and established the plant in question, to 
be used in the sale of beverages such as at that time the law authorized and 
permitted, this is an allégation of matter of law, and not sufflcient to give the 
United States circuit court iurisdiction. 

In Equity. 

Newman é Blake, for plaintiffs. 

P. H. Smyth é Son and S. L. Glasgow, for défendant. 

Love, J. This case is before the court upon a motion to remand 
to the state court. AU motions to remand must be decided primarily 
upon the facts which appear upon the face of the record. But what 
is the record? Counsel seem to rely in part upon afQdavits filed in 
the state court to support the motion for a temporary injunction, but 
such affidavits are manifestly no part of the record, so far as the mo- 
tion to remand is concerned. This court bas recently decided that 
the record is primarily the pétition for removal, and secondarily of 
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the pieadinga in the state court. It is not the province of tlie plead- 
ings in the atate court to state the jurisdietional facts which author- 
ize a remoral of a cause to this court. Indeed, it is quite foreign to 
the purpose of the pleadings in the state court to set out and a ver 
such jurisdietional facts. If by mère averment in the pleadings filed 
in the state court the jurisdietion of this court could be defeated, any 
party wishing to prevent a removal could accomplish his purpose by 
the convenient means of averring certain jurisdietional facts whoUy 
immaterial to the cause in the state court, yet quite sufficient to re- 
pel the jurisdietion of this court. It is manifest that the pétition for 
removal must be the basis of jurisdietion hère. It must be taken as 
prima facie true. It may, with certain exceptions, aver the juris- 
dietional facts to be contrary to the same as alleged in the pleadings 
in the state court. See Clarkhvff v. Wisconsin, I. dt N, E. Co., 26 
Ped. Eep. 465. 

When, however, the pétition for removal fails to state explicitly ail 
the facts of jurisdietion, and refers to the pleadings for the same, the 
court must needs turn its attention to that source to ascertain the 
jurisdietional facts. The averments of the pétition for removal in 
this case are that the amount in dispute is, exclusive of eosts, the sum 
or value of $500, and that the controversy in said suit involves ques- 
tions "arising under the law and constitution of the United States." 
We hâve hère a distinct and explieit averment of one jurisdietional 
fact, namely, that the matter in controversy is of the value of $500. 
As to the allégation that the "controversy involves questions arising 
under the constitution and law of the United States," it is no state- 
ment of the existence of any fact whatever. It is an allégation of 
matter of law, not matter of fact. I suppose, indeed, that the peti- 
tioner so considered this averment, and intended that the court should 
look to his answer filed in the state court to see whether or not, as a 
matter of law, the "suit involves questions arising under the law and 
constitution of the United States." 

We must, then, look to the issues made by the pleadings to see 
whether, in fact, they involve a fédéral question of which it is compé- 
tent for this court to take jurisdietion. If the answer alleged that the 
défendant had purchased or erected property and machinery prior to 
the récent prohibitory législation, for the purpose of carrying on the 
business of brewing béer, which was then a lawful business, and that 
the présent proceeding in pursuance of the récent state législation 
aimed to deprive him of the use of his property for that purpose, and 
thus destroy its value without compensation, the case would be within 
the décision of Circuit Judge Brewbk in State v. Walruff, reported in 
26 Fed. Eep. 178; and since we are bound hère to follow that case, 
without respect to our own views, the motion to remand would be 
overruled if the answer contained substantially that allégation. But 
the answer makes no such averment of jurisdietional facts. Indeed, 
it seems to hâve been drawn by the pleader with the purpose of avoid- 
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ing that issue. It avers that the défendant, prior to the late prohib- 
itory législation, erected the building, and established the plant in 
question, for the express purpose of being used for the sale of bever- 
ages such as the law at that time authorized and permitted ; that said 
p remises were erected and fitted up, at great expense, and adapted to 
said particular use; and, further, that before the enactment of said 
law the défendant, with a view to the use hereinbefore described, pur- 
chased said property at a cost of $13,000, to be used by him in a bus- 
iness at that time authorized by the law of said state. It is apparent 
that the pleader studiously avoids stating the particular use for which 
the building was erected, and the kind of plant established before the 
prohibitory législation. If it was for the manufacture and sale of such 
intoxicants as wine and béer, the use was lawful, and the property 
used just as rightful, in a légal sensé, as any other kind of property; 
but if it was for the manufacture and sale of whisky, brandy, and the 
like, then the use was unlawful, and the plant not within the protec- 
tion of the law as it existed at that time. It will not do for the pleader 
to make himself the judge as to whether the use to which the prop- 
erty was applied before the prohibitory législation was lawful or un- 
lawful, prohibited or not prohibited, by the evasive allégation that it 
was "erected and fitted up for the purpose of selling beverages at that 
time authorized and permitted by law." That is an allégation of 
matter of law, not matter of fact. 

The facts of jurisdiction must be stated in order that the court 
may judge whether or not the property was erected and fitted up for 
a then lawful purpose. If the pleader had stated the fact to be that 
prior to the prohibitory législation the property had been bought or 
erected, and fitted with proper machinery, for the manufacture of 
wine or béer, the court might say that the plant was established for 
a lawful purpose, and that the attempt to deprive the owner of the 
use of it for that purpose by rétrospective law raised a fédéral ques- 
tion, within the guiding rule laid down in the case of State v. Wal- 
riiff. But, on the contrary, if the averment was that the érection and 
plant were for the purpose of making and vending of such intoxi- 
cants as brandy and whisky, the court would be compelled to pro- 
nounce a wholly différent judgment. 

Upon the case as it stands, the averments in the record are insuf- 
ficient to give this court jurisdiction, and the motion to remand must 
be sustained. 
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Kessingbb V. Vannatta. 

Deimeb V. Feanz. 

{Circuit Court. 8. D. lowa. June Terin, 1886.) 

OotruTS — State and Fedebaij Coubts — Jurisdiction — Intoxicating Liquors. 
Whether the law of lowa prohibiting the sale of intoxicating liquor is in 
violation of the constitution of the United Statea, and therefore involving a 
question of which the fédéral courts hâve jurisdiction, is involved in so much 
doubt that the fédéral courts will not assume jurisdiction, but will remand 
the cause to the state courts, since no material rights will thereby be af- 
fected. 

In Equity. 

D. C. Cloud, for plaintiff, 

H. J. Lauder, for défendant. 

Love, J. Thèse cases are hère by transfer from the circuit court 
of lowa for Muscatine county. The plaintiffs move to remand. They 
are pétitions in equity under the lowa prohibition law. The pur- 
pose of the bill in each of them is to enjoin the défendant from con- 
tinuing the business of vending intoxicating liquors, and to déclare 
the saloon in which the business is carried on, with its fixtures, 
furniture, etc., a nuisance, and to deal with it as stich under the law. 
Thèse cases hâve been removed to this court upon the ground that 
they involve a fédéral question which gives this court jurisdiction. 
The contention of the défendants is that if thèse proceedings shall 
prevail against them they will be deprived of their property, and 
certain other rights, without due process of law, in violation of the 
constitution of the United States. 

I bave considered thèse cases with great attention, and the con- 
clusion which I bave reached is that the motions to remand involve 
questions of difEculty and doubt as to the jurisdiction of this court. 
It is the constant practice of this court to remand causes brought hère 
from the state courts in cases of doubtful jurisdiction. The reason 
of this practice is obvions and conclusive. In the iirst place, the 
jurisdiction of the state court is unquestionable. It is, at least, con- 
current with this court. But the jurisdiction of this court dépends 
upon spécial facts, and it is in the présent case, to say the least, 
doubtful. It is the safer and wiser course to send a cause for trial 
to a court of unquestionable jurisdiction, rather thau retain it hère, 
and go through ail the forms of trial, when the jurisdiction is doubt- 
ful. 

Again, if we sustain the motion to remand, exceptions can be taken 
at once 4o the order, and, because that order is a final adjudication 
hère, a writ of error to the judgment of this court can be taken to the 
suprême court of the United States, and disposed of in that court 
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within a week or 10 days after the commencement of its next term. 
If, on the other hand, the order to remand is refused, and thia is error, 
it can only be corrected in the suprême court after the delay and ex- 
pense of a trial in this court, which would prove a most serioua in- 
convenienee to ail parties. 

There is another considération that bas weight with me in re- 
manding thèse cases. If jurisdiction exista hère by reason of their 
transfer from the state court, any final judgment which may be en- 
tered in the state court when the causes are again before them may 
be reviewed by appeal to the suprême court of the United States, if 
the judgment of the state court shall be against the défendant; for 
the défendants invoke the constitution of the United States as a dé- 
fense against the relief asked by the plaintiffs. They thua raise a 
80-called fédéral question, and this fédéral question is the sole ground 
of transfer from the state court to this court. The same ground, if 
the décision of tbe state court shall be against them on that question, 
will give them an undoubted right to appeal for redress to the su- 
prême court of the United States from the judgment against them in 
the state court. By remanding the causes, therefore, we do not de- 
prive tbe défendants of any redress to which they may be entitledby 
appeal to the final judgment of the suprême court of the United 
States. If the défendants are right as to the very grounds upon 
which they claim that their causes should be retained hère, any 
judgment which the state court may render against them will inevi- 
tably be reversed upon appeal to the suprême court of the United 
States from the state court in which the final judgment may be ren- 
dered. 

For thèse reasons I deem it much the wiser course for ail parties 
concerned to remand thèse causes to the state court. The jurisdic- 
tion of this court dépends upon a question of seriousdoubt, raised by 
the défendants, under the constitution of the United States. I feel 
unwilling to retain hère a large number of causes from the state 
courts, and go through ail the forms of trial with them, at great ex- 
pense and delay, seeing that our jurisdiction is subject to grave doubt, 
by reason of which ail that we may do hère may be reversed and an- 
nuUed. 
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Mahin V. Pfeiffbr and another. 

{Circuit Court, 8. D. lowa. June Term, 1886.) 

Cokstitutionaij Law — Fourteenth Amendment — Destboying Leasehold 
Pboperty Occupibd pok Saloon — Due Process of Law. 

Where a lease was made of premises to be occupied for the purpose of the 
sale of aie, wine, and béer, containing a clause that the lease should be for- 
feited unless so occupied, and before the expiration of the term of said lease 
the act of the législature of lowa was passed and went into effect prohibiting 
the saleof aie, béer, etc., and imposing penalties forviolating said law, held. 
that thèse circumstances presented a fédéral question, within the principles 
of iState V. Walruff, 36 Fed. Rep. 178, and that there is no différence between 
the destruction of leasehold property and any other kind of property by rét- 
rospective législation, without compensation. 

In Equity. 

D. C. Cloud, for plaintiff. 

Jï. J. Lauder, for défendant. 

Love, J. This is a removal case from Muscatine county, lowa. 
The plaintiff movea to remand. ïhe proceeding is by pétition in 
equity, under the lowa prohibition law. The pétition contains a 
prayer for an injunetion, and for gênerai relief, It is charged in the 
pétition that the saloon in question is a publie nuisance, and, if this 
allégation be sustained, the same may be, under the prayer for gên- 
erai relief, abated by a deeree of the court. The complainant makes 
both the saloon keeper and the owner of the property leased for that 
purpose défendants, and prays for relief against both of them. In 
this, as in ail removal cases, the court must look primarily to the 
pétition for removal for the facts which give this court jurisdietion. 
The reason of this rule, with its limitations, is fully set forth in Glark- 
hvffy. Wisconsin, I. é N. R. Go., 26 Fed. Eep. 465. 

Turning to the pétition, for removal, we find it alleged that the 
matter in eontroversy exceeds in value $500; that prier to July 4, 
1884, when the récent prohibitory law took efifeot, the défendant 
Pfeiffer was engaged in the lawful occupation of selling, at retail, 
béer and wine, the sale of which was not then prohibited by law, upon 
the premises described in the plaintifï's pétition; that by the récent 
act, which took effect as above stated, it was enacted that any person 
engaged in selling aie, wine, or béer, as a beverage, should, upon 
conviction, be punished byfine or imprisonment, as provided in said 
law; that prior to the passage of said act of July 4, 1884, défendant 
Pfeiffer had leased the premises in question for a term extending be- 
yond the said fourth day of July, 1884, for the express purpose of 
occupying the same as a saloon wherein to sell aie, wine, and béer, 
and for no other purpose ; that by the terms of bis lease he was pro- 
hibited from usingthe same for any other purpose; that prior to the 
passage of the act of 1884 he had, at great expense, procured propp.r 
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fixtures and furniture for carrying on said business, and had plaeed 
the same in said premises ; that the same are fitted and adapted to 
said business, and no other business whatever; that if thia action 
prevail, the same will be of no value whatever, to the great damage 
of said défendant; that the defendant's lease bas not yet expired, 
and is to continue a number of years; that said leasehold is of far 
greater value than the sum paid for it ; and that if the présent action 
be sustained said défendant will be greatly damaged in conséquence 
of bis deprivation of said leasehold; and that the good-will of said 
defendant's business, the resuit of his labor and- industry, whioh is 
of great value, will be destroyed, 

From this statement it appears that before the act of 1884 the pe- 
titioner leased property for a purpose which was at that time lawf ul ; 
that by the terms of his lease, if it be not used for that purpose, the 
same may be forfeited; that by the présent proceeding, in pursuance 
of a rétrospective law, providing for no compensation, his leasehold 
will be rendered valueless, and in effeet destroyed, if the same shall 
be used for a purpose which was lawful when it was made. 

If thèse facts be not true, they can be controverted hère by a plea 
in abatement to the jurisdiction, and, if the issue on that plea be 
found for the plaintiff, the cause will be remanded. But upon this 
motion the jurisdictional facts thusstated being taken as prima, facie 
true, the question is, do they raise a fédéral question within the doc- 
trine of Sfate v. Walruff, 26 Fed. Eep, 178? The question is not 
what the décision of this court would be upon the mérita of the con- 
troversy, but whether jurisdictional facts exist which entitle the re- 
moving party to a hearing in this tribunal. Is there any substantial 
différence between the destruction of leasehold property and any other 
kind of property by rétrospective législation without compensation? 
If there is not, I can see no distinction in principle between the prés- 
ent case and the case of State v. Walrvff. 

Pfeifïer, the lessee, and Weir, the owner of the leased premises, 
unité in the pétition forremoval. Weir leased his property for what 
was at the time a perfectly lawful purpose. It seems, by the aver- 
ments of the pétition, that he restricted its use to that purpose, and 
this he had a right to do. Before the expiration of the lease the lég- 
islature saw fit to déclare that purpose no longer lawful, and to pro- 
vide heavy penalties and destructive proceedings to prevent the use 
of the property for the purpose design ated in the lease. In a word, 
the législature denounced as a nuisance what had been the lawful 
business for which the property was leased. It is not the purpose of 
the court at this time to décide whether or not the législature of lowa 
had the power to destroy the vested right of Weir in his lease by a 
rétrospective act, without compensation. The only question now be- 
fore the court is whether or not the case présents a fédéral question, 
within the case of State v. Walruff. 

Weir, the owner of the property, had no control of it when this suit 
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was commenced. He had leased ît before the act of 1884 for a law- 
ful purpose, and the term of the lease had not expired. He had, by 
the terms of the lease, according tothe statements of the removal pé- 
tition, restricted the use of the property to the sale of aie, wine, and 
béer. This restriction was probably imposed to prevent the tenant 
from selling such intoxioants as brandy, whisky, and the like, which 
might bave exposed the property itself to severe penalties. I do not 
see how Weir could hâve controlled the tenant in the use of the prop- 
erty 80 long as the latter used it for the purposes, and none other, 
prescribed in the lease. Yet, under the provisions of the act of 1884, 
the building itself, as well as its furniture and fixtures, may be de- 
«lared a nuisance, and dealt with as such, according to the severe 
provisions of that act, and of the subséquent amendatory act of 1886. 
It seems to me that the case is within the principles laid down in the 
case of State v. Walruff. 

Motion to remand overruled. 



Kessingbb ». Leibeacht. 

Wma V. HoEHL. 

{CîreuU Court, 8. D. lowa. June Term, 1886.) 
In Equîty. 

Love, J. The décision in Mahin v. Pfdffer, ante, 893, disposes of thèse cases. 



LiNDROTH ». LiTCHFIBLD. 

{Circuit Court, 8. D. lowa. May Term, 1886.) 

1. PRiNciPAii AND Agent— Ratificatiou-. 

A principal who reçoives and appropriâtes purchase money of land sold hy 
his local agent for him, and rents «ollected, and who likewise appropriâtes 
repairs made on his real estate by such agent, thereby ratifies the agency, and 
is estopped from repudiating the action of such agent in any transaction 
within the gênerai scope of the business. 

a. Same— Gênerai, Agenct. 

Dnder such circumstances, the agency becomes, not spécial, but gênerai, 
and third persons dealing therewith are entitled to actual notice from the 
principal of any restriction of the agent's authority, though in a spécial 
agency the contrary is true. 

In E(juity. 

Good é Phillips, for complainant. 

C. H. Gatch, for défendant. 

Love, J. The question in this case is whether or not J. H. Brown 
bad due authority to bind Edwin C. Litchfield by the contract of sale 
to Charles A. Lindroth which bears date at Ogden, August 16, 1881. 
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After going caref iilly over the évidence, I must express my surprise 
that any serious doubt should hâve ariseu about the authority to 
make the contract in question. That John ïï. Brown was the gên- 
erai agent of Litchûeld at the Ogden office, with authority, so far as 
tbird persons were concerned, to do and perform ail the business of 
Litchfield connected with that office, and that the sale of lands was 
not only a part of its business, but its chief purpose, seems to me to 
be established by the évidence beyond ail reasonable doubt. E. C. 
Litchfield owned a large quantity of land in lowa, situated in several 
différent counties. He was desirous of selling thèse lands, and he 
had them upon the market for sale. John Brown, of Des Moines, 
was his gênerai agent, not only for the sale of Litchfield's lands, but 
for the management of ail things connected with them. It is évi- 
dent that the sale and management of so many thousands of acres, 
covering a large extent of country, could not be successfuUy conducted 
from the single, and, as to a large part of the land, distant, office 
at Des Moines, where John Brown resided. So, at least, thought 
the parties concerned; for they established other offices nearer to the 
great body of the lands, for the purpose of managing and selling the 
property. One of thèse offices was oponed at Ogden. Now, John 
Brown, the chief agent, could not attend in person to the business of 
the agency at the différent places where the subordinate offices were 
opened. Therefore the appointment of subagents was a matter of 
neeessity, and, in my opinion, the power of John Brown to appoint 
subagents was clearly implied from the very nature of the business 
committed to him by his principal. 

We find John H. Brown at the head of the Ogden office, and in 
full management of its business. It matters not by whom he was 
appointed,^— whether by Litchfield or by John Brown, his father, who 
had implied authority to place him in charge of that office. No doubt 
he was placed there by his father, and acted in subordination to the 
latter. I am satisfied myself, from the évidence, that Litchfield 
knew of John H. Brown's subagency, and that he recognized it in va- 
rions transactions; for the évidence is clear and satisfactory that 
John H. Brown sometimes corresponded directly with Litchfield, made 
remittances to him for sales and collections, and delivered deeds ex- 
ecuted by Litchfield, on sales made by himself as agent. There is 
évidence, moteover, that Litchfield was once, at least, at Ogden; 
that he was seen with John H. Brown; and that the latter introduced 
him to varions persons found there. It is, in my opinion, in the 
highest degree improbable that Litchfield did not know of John H. 
Brown's subagency. 

John ïï. Brown was, for a number of years, in charge of Litchfield's 
business at Ogden. It was not for a day or a month, or even a single 
year, but for a number of years, that he was so engaged. It is in 
évidence by witnesses who personally knew the facts that John H. 
Brown made sales of Litchfield's property, and received the purchasa 
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money, in whole or part; that he made remittances to Litchfield, and 
delivcred deeda executed by him; that he attended to the payment 
of Litchfield's taxes, and deposited money to redeem land which had 
been sold for taxes; that he attended to Litchfield's land suits, and 
made numberless affidavits as his agent; that he purchaeed lumber, 
and made repairs upon improved farms that belonged to Litchfield; 
that he deposited in bank money which he said belonged to Litchfield; 
and that he drew the same ont, to be remitted to Litchfield ; and that 
he collected rents and made collections for Litchfield; ail this, and 
much more, for a séries of years. 

In view of thèse facts, it seems to me preposterous to assert that 
John H. Brown was not the gênerai agent of Litchfield, though no 
doubt subordinate to his father, for the transaction of Litchfield's 
business connected with the Ogden office, and that Litchfield was 
not aware of the fact that he was so acting. I make no doubt that 
Litchfield's chief correspondence was with John Brown, the father; 
bat that he had more or less direct communication with John H. 
Brown concerning the business of the subagency there can be no 
doubt. 

This is placed beyond ail question by the évidence, and especially 
by the testimony of William A. Kelly, an unexceptionable witness, 
who speaks from personal knowledge. See his testimony on his 
cross-examination by defendant's counsel. 

It would be impossible, in this written view, to go particularly into 
the évidence, but référence to a few established facts may be convinc- 
ing in this connection. J. S. Pitman, the postmaster at Ogden, testi- 
fies, on cross-examination by défendant, that he had seen correspond- 
ence coming from Litchfield's office, New York, to J. H. Brown; had 
read in Brown's office some of the correspondence ; saw more or less 
of it from 1876 to 1882; was postmaster at Ogden during those years, 
and J. H. Brown mailed a great deal of matter to Litchfield, and a 
great deal of matter from Litchfield's office came to J. H. Brown; and 
that J. H. Brown often showed him deeds, contracta, and letters from 
Litchfield's office. There is a great mass of évidence proving conelu- 
sively that J. H. Brown was in full charge and control of the Litch- 
field land-office at Ogden ; that he was a gênerai agent for the super- 
vision, sale, and management of Litchfield's lands there; and that 
Litchfield knew of his agency, and recognized it. The 'Witnesses tes- 
tify, in many cases, from personal knowledge, and not from the report 
of others, or hearsay, as affirmed in the written argument presented 
by the défendant. 

If, therefore, the gênerai agency of John H. Brown, and his consé- 
quent authority, so far as third persons were concerned, to make the 
sale in question, depended upon the récognition by Litchfield of such 
gênerai agency, I could entertain no doubt of the validity of the sale 
in question. But in my opinion the validity of that sale can be sus- 
tained without any such récognition on the part of Litchfield. 
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The fact is beyond question that a subagency was establisbed at 
Ogden, the chief purpose of which was the sale of Litchfield's land. 
Does any one question that the ofBee was opened there with full and 
compétent authority, and that Litchfield knew of its existence ? Does 
any one question the authority of John Brown to establish for Litch- 
field the land-oflSce at Ogden ? The évidence is entirely satisfactory 
to me that this office, and its purpose, was known to Litchtield; that 
it was in fact bis office; and that, at the death of John Brown, his 
agents took possession of the books, papers, etc., appertaining to it. 

Now, this office was establisbed mainly for the purpose of selling 
Litchfield's lands, and, connected therewith, the payment of taxes, 
the rédemption of land sold for unpaid taxes, the collection of mon- 
eys due Litchfield on sales, etc. The office was placed in charge of 
John H. Brown. No notice was given, as it appears, even by gênerai 
publication, of any restriction upon his authority. Now, what might 
third persons dealing with John H. Brown, under such circumstances, 
assume as to bis power to make sales, and receive money upon sales ? 
J. H. Brown was clearly not a spécial agent. He was not authorized 
to do some one particular act for his principal.^sueh as to sell some 
one tract of land, or to exécute a deed, or to coUect a given sum of 
money, or to redeem particular land from sale. He was a gênerai 
agent, with power to do any and ail acts within the scope of the bus- 
iness committed to him. Had third persons not a clear right to as- 
sume that he was empowered to sell Litchfield's land, and to recieve ' 
money in payment, or part payment, of the same ? Was the sale of 
land not within the scope of that business? Nay, was it not the 
chief purpose for which that agency was established, and had third 
persons not a right to assume that the person placed in charge of it 
was empowered to do what it was the leading purpose of the office to 
accomplish ? 

This agent performed, without spécial authorization, ail the other 
duties of the office. He paid taxes; collected and remitted money; 
made affidavits as agent ; purchased lumber for repairs; deposited 
in the bank the money of his principal, and remitted the same; kept 
the books; made monthly reports, — in a word, did anything and ev- 
erything pertaining to the office at Ogden. No one questions that he 
had, by virtue of his office, authority to do ail thèse things. Were 
purchasers of land to take notice, without any warning whatever, 
that the one thing this agent could not do withoat spécial authority 
was the very thing that the office was mainly established to accom- 
plish, namely, the sale of his principal's land? If a merchant, at a 
distance, should establish a house for the sale of merchandise, and 
put it in charge of an agent, would not that agent hâve full power to 
make ail sales within the ordinary scope of that business, and accord- 
ing to its usages ? In such case, would any instructions to the agent, 
not notified to third persons, restraining his authority to sell, or di- 
recting his manner of making sales, contrary to the usages of the 
v.27F.no. 14—57 
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trade, be of the least avail in respect of the validity of sales made by 
the agent to third persons? None whatever. 

It is said by counsel that the partioular sale in this case was not 
reported to Litefafield ; that it was never ratified or approved by him ; 
that it was contrary to his prescribed forma and terms; that it was 
a "sale in short," so oalled, whereas Litcbfield had prescribed printed 
forma of sale to his agents, etc. But it is not pretended that the 
purchaser had any notice or knowledge whatever of any of thèse 
things. How could he be affected by such limitations of the agent's 
authority without notice ? Did the agent, in his manner of selling, 
proceed contrary to the usages of that business ? Was it not within 
the usual and ordinary scope of such an office for the agent to effect 
the sale, make a mémorandum of it in writing, and receive the cash 
payment ? If the agent had authority to receive the cash payment, 
and if he did receive it, acting within the scope of his employment, 
it would work a manifest fraud upon the purchaser to allow Litehfield 
to repudiate the sale on the ground that the agent failed to act ac- 
cording to his private instructions. It is said that it behooves every 
pefson dealing with an agent, and knowing that be professes to act 
according to authority, and so bind another, to look to the authority 
of the agent, and see that he does not transeend its limitations. 
This is the law in regard to spécial agencies, but it is not the law of 
such an agency as this, which was not a partioular, but a gênerai, 
agency. 

Litchneld was bound by ail the acts of J. H. Brown within the 
scope of the business of that office, except in cases where third per- 
soiis had notice of some restriction upon his authority. The giving 
of assent to assignments, as the évidence shows, was a transaction 
within the line of its ordinary business. Where J. H. Brown gave 
such assent and received payments from the assignée, Litehfield is 
estopped, whether Brown accounted to him or not. As to the mode 
in which the written mémorandum of sale was made and signed in 
this case, it is wholly immaterial. John H. Brown was authorized 
to sell the land. He did selJ it, and receive the first payment. Un- 
der such circumstances the sale was binding without any written 
mémorandum at ail. The mémorandum in writing which he gave to 
the purchaser was, at most, only évidence of the contract. It was 
not essential to its validity, a payment having been made. I do not 
mean to say that a contract signed by J. H. Brown, exactly in the 
way the présent one was executed, would not be good without any 
payment. If it were necessary to décide that question upon the évi- 
dence now before me, I should not hesitate to hold the exécution of 
the instrument sufficient to bind Mr. Litehfield. 
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FosTEB V. City of Joliet.* 
(Oircuit Court, N. D. Illinois. June 9, 1886.) 

l. MUNICIPAI, COBPOBATION— CONTKACT TO BuiLD WatER-WOKKS — BESCISSION. 

A contract by which one S. promises a municipality to conatruct and op- 
erate water-works, and which contains the provision that, "in case of failure 
of the party of the flrst part to construct or maintain said water-worlts as 
herein agreed, the rights and franchises hereby granted to him shall cease 
and détermine," is not rescinded hy sparte action of the municipality, e. g., 
by a resolution of its city council, without judicial proceedings. 

3. SamE— EXTBKBION OF TlMB FOB PekFOBMANCK— InjUNCTIOK AGAINST MU- 
NICIPALITY. 

Where one 8. agrées with a municipality to construct and operate water- 
worka to supply water to the public by a contract which contains the forfeit- 
ure clause set forth in the preceding head-note, and which does not make 
time the essence of the contract, and 8. and his assignées construct and put 
in opération water-works not complying with the contract, and the non-per- 
formance of the contract is due largely to the acts of both parties, and in part 
to unsuccessful experiments authorized by the municipality, held, (1) that 
S. and his assignées are entitled, bef ore they are liable to a f orf eiture of their 
rights under the contract, to a reasonable time in which to perform it; (3) 
that an injunction lies to restrain the municipality from interférence with 
the pipes laid, or to be laid, by 8. and his assignées during the extension of 
time ^anted to them. 
8. Contract— What is Performance. 

Where one contracta to supply water from artesian wells, supplying water 
from other sources equally good or better la not compliauce with his con- 
tract. 

In Equity. 

James L. High, for complainant. 

Benj. Olin and Dent, Black & Cratty Br'os., for défendant. 

Blodgett, J. The bill in tliis case charges that on the fifteenth 
day of March, 1880, a contract was made between one Jesse W. Starr, 
Jr., of the first part, and the défendant city, of the other part, by 
which Starr agreed to construct and maintain, in the most substan- 
tial and workman-like manner, subject to the inspection and approyal 
of the city council of défendant, an effective System of water-works, 
to supply the city and citizens of Joliet with water for domestic, man- 
ufacturing, sanitary, and fire purposea, and for that purpose to put 
down one or more artesian wells, or as many as should be required 
to furnish at least 500,000 gallons daily, and to put down, from time 
to time, new artesian wells, so as at ail times to furnish the city and 
citizens an ample supply of water, and to a depth that would insure 
water of a good quality ; that he would construct a réservoir with a ca- 
pacity of at least 2,500,000 gallons, which should be entirely proteeted 
from surface water, into which the water from such artesian well should 
be conducted; that, if neoessary, he would construct a stand-pipe of 
Bufficient height into which the water should be pumped, and from 

>Edlted by Eussell H. Curtis, Esq., of the Chicago bar. 
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which it should be distributed larougb the street mains; that he 
would furnish and lay down eight miles of street mains, of such di- 
ameter as the city counsel should approve, but not to exceed ten inches, 
nor be less than fonr inches, in diameter, with ail needful valves and 
stop-gates, on which should be placed 50 two-way lire hydrants, to be 
located by the city; and that such water-works should be sufficieut 
to throw, at one time, a one and one-fourth inch stream of water, at 
least 100 feet high, from any five hydrants; that he would furnish, 
and put into complète working order, pumping machinery, to consist 
of at least two sets of first-class engines, and two sets of first-class 
boilers, which should hâve a pumping capacity of at least 3,000,000 
gallons in 24 hours ; that he would supply private citizens along the 
Une of the street mains with water at certain rates stipulated in the 
contract. 

In considération of this undertaking on the part of Starr the city 
agreed to give the water company exclusive riglits in its streets for 
30 years for water purposes, with the proviso that, in case of f all- 
ure to construct or maintain such water-works, the rights and fran- 
chises granted should cease and détermine; that the city would pay 
for the 50 fire hydrants provided by the contract to be located on the 
street mains an annual rental of $7,000, payable in equal quarterly 
installments; that the city would pass ail needful ordinances to pré- 
serve the purity of the water, and protect the machinery of the water- 
works from injury by malicious persone, and to prevent waste of 
water; that, in eap.es of change of grade of the streets, the city would 
pay the cost of .relaying the water mains and pipes. It was further 
agreed that Starr should e-xtend the mains beyond the stipulated eight 
miles as fast as he could obtain an assured income of at least $1,500 
per annum per mile, and to place five fire hydrants on eaeh additional 
mile of main, if so requested by the city, for which the city was to 
pay an annual rental of $40 for each hydrant. It was further agreed 
that Starr should commence work within 60 days from the date of 
the contract, and complète the same within one year after such 60 
days. 

By a supplemental agreement made June 7, 1880, it was agreed 
that there should be ten miles of street mains instead of eight, and 
that the number of fire hydrants located on such mains should be 
sixty instead of fifty; that the size of the street mains, within the 
limits of four and sixteen inches in diameter, should be designated 
on a map to be prepared by Starr, and by him presented to the chair- 
man of the then committee on water-works of the city council, and 
the sizes indicated on such map should be subject to modification 
within the limits of four and sixteen inches, within five days after the 
présentation of such map to the chairman of such committee; and 
that the annual rental of the fire hydrants should be $8,500, paya- 
ble in equal quarterly installments; and by a further supplemental 
contract, dated October 9, 1880, it was provided that, in lieu of ar- 
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tesian wells provided for in the original contract, Starr might, at hia 
élection, supply the city with spring water from springs on and in 
the vicinity of the Brown farm, just east from the Rowell gravai pit, 
such springs of water to be thoroughly protected from surface-water 
drainage and surface impurities of ail kinds, the stream from such 
springs to be banked so as to keep the surface water therefrom; but 
this change in the source of supply was not to dispense with the reser- 
voir provided for by the original contract, nor in any way relieve 
Starr from any of the other covenants in bis contract; and, if the 
springs should not supply the quantity of water required by the orig- 
inal contract, artesian wells were to be sunk, as required by the orig- 
inal contract. 

Starr entered upon the performance of the contract; constructed 
the réservoir and stand-pipe; laid 10 miles of mains in the streets, 
and of the sizes designated upon the map duly presented to the water- 
works committee of the city council ; and furnished and put in pump- 
ing machinery, engines, and boilers; and up to about the twelfth of 
December, 1881, was actively engaged in the construction of tlie 
works as provided for in the contract. 

It is further charged that, in November or December of the year 
1880, Starr cansed a corporation to be organized by the corporate 
name of "The City of Joliet Water-works Company," and assigned 
to such corporation aaid contract with the city, and ail bis rights and 
privilèges and interest therein, and sold and transferred to said Com- 
pany ail the machinery, réservoirs, water-pipes, hydrants, real estate, 
water-rigbts, etc., then owned or possessed by him pertaining to such 
contract; that said water-works company.on the ninth of December, 
1880, made and delivered to the Guaranty Trust & Safe^ Deposit 
Company of Philadelphia a mortgage upon ail its lands, tenements, 
and water-works then owned, or thereafter to be acqnired, with ail 
its pipes, machinery, pumps, pumping engines, engine-houses, and 
equipments, for the purpose of securing the payment of 280 bonds of 
said Company for the sum of $500 eaeh, bearing date on said ninth 
day of December, payable to the said Guaranty Trust & Safe Deposit 
Company on the first day of July, 1910, with interest at the rate of 
6 per cent, per annum, payable on the first days of January and 
July of each year; that sueh bonds were placed upon the market, 
and sold to purchasers for value; that default was made in payment 
of interest on said bonds, and a bill filed in this court to foreelose 
the mortgage; and such proceedings bad under such bill that a sale 
was made of the mortgaged property, and complainant Foster became 
the purchaser of said property for and on account of the owners and 
holders of said bonds, who joined with him as complainants in this 
case; and that said Foster had been put in possession of the prop- 
erty under said purchase by order and deeree of this court, and has 
since August, 1883, had possession and control of said water-works, 
and of the property, engines, machinery, réservoirs, pumps, and pipes 
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pertaining thereto; that said Poster, in behalf of the parties inter- 
ested as purchasers, had expended large sums of money in improving 
and repairing the works, and in sinking a new well, from whieh an 
ample supply of pure water in exeess of the amount called for by the 
contract is now obtained. 

The bill further allèges that in December, 1881, the city couneil 
of the défendant city adopted a resolution declaring that ail the 
rights and privilèges of Starr under bis contract were revoked, for- 
feited, and determined; that notwithatanding such water- works Com- 
pany had been in possession and control of said water- works more 
than a year prior to the passage of such resolution, and that com- 
plainant, Poster, was a purchaser under the sale made by this court, 
and bas been in possession of such water-works since August, 1883, 
and bas, with the knowledge of the city authorities, expended large 
sums of money in the repair and improvement of the water-works, 
yet the city couneil of the défendant city, on the twenty-third of 
July, 1884, adopted resolutions directing proceedings to be instituted 
to prevent the complainant from further operating such water-works 
in the city, and from repairs of said works, and the pipes pertaining 
thereto in the streets of the city, and to force said Poster, as the rep- 
résentative of the purchasers of said property, to abandon the same to 
the city,. or some other person, at a nominal priée. 

The prayer of the bill is that the défendant city be restrained from 
commencing any suit or proceeding having for its object the forfeit- 
ure of the contract in question, and from interfering with or molest- 
ing the complainant in the use of the streets of the city for water- 
works purposes under the contract. 

The answer admits the making of the contract in question; that 
Starr commenced the construction of the water-works under the con- 
tract; but avers that he did not complète the same within the stipu- 
lated time; that he did not obtain an adéquate supply of water from 
the springs mentioned in the supplemental contract of October, 1880, 
and did not sink artesian wells to supply the quantity of water called 
for by the original and supplemental contract ; that the works were 
not adéquate to supply water for fire purposes; that there was not 
power adéquate to throw streams of water from the five hydrants to 
the height called for by the contract; that the city refused to accept 
the works as constructed, and adopted resolutions declaring ail rights 
under the contract forfeited. The answer further charges that the 
water supply since the complainant, Poster, obtained control of the 
works has not been pure nor healthful, nor in such quantity as the 
necessities of the city require; that the réservoir has not the capacity 
called for by the contract; that impure surface water is freely ad- 
mitted thereto, and the water pumped from the well tainted thereby, 
and charges that it was the purpose of Starr and of the water-works 
Company, while in charge of the works, to impose upon the city an 
insufficient water supply System, and impose water such as was not 
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contemplated by the original contract, and the supplemental contract 
thereto; and that the complainant also has failed since he came 
into control of the water-works to materially improve the water sup- 
ply, either in quantity or quality, or to so improve the pumping ma- 
chinery and pipes as to make a safe and reliable water system for 
'fire purposes. 

A replication was filed to this answer, and the case has proeeeded 
to proof and final hearing. 

The position of the complainants is that they and their predeces- 
sors hâve so far complied with the substantial features that they 
should be allowed to maintain and extend their water System so as 
to meet the demande of the résidents of the city in the more densely 
popnlated area, and that they should be permitted to enjoy the ex- 
clusive right to use the streets of the city for water purposes which 
was granted to Starr under the contract, and which the complainants 
claim as successors and assigns of Starr; while the contention of 
the défendant is that Starr, the company, and the complainants hâve 
ail fallen so far short of a complianee with the terms of the contract 
as to justify the défendant in treating the contract as forfeited, and 
denying to the complainant any rights in it. 

The proof shows that about November 8, 1881, notice was given 
by the water-works company to the mayor and city council of the 
city that the water-works were completed, and ready for opération, 
and that soon after such notice a public exhibition or test of the ca- 
pacity of the works to throw a stream of water from the five hydrants 
was made, which showed that they were not capable of throwing 
water to a height much exceeding 85 feet. Starr attributed this fail- 
ure to a lack of power, and proposed to put in another set of boil- 
ers, increasing the boiler capacity one-half , upon being advised that 
the Works would then be satisfactory to the council. But there is 
also proof in the case showing quite satisfactorily that one, if not the 
principal, reason of the failure of the works to comply with the test 
called for by the contract was that the mains were too small, over 
seven miles of theten miles of main pipe laid being only four inches 
in diameter; and it is insisted that the défendant city is equally re- 
sponsible with Starr for this small size of the main pipe, because the 
size of the pipe, between a minimum of four inches and a maximum 
of sixteen inches in diameter, was to be decided by the committee of 
the city council within five days after the map of the location of the 
mains should be presented to the ehairman of the committee, and 
that such map was duly presented, and no fault found or change in- 
sisted upon. 

I think it may be taken as established by the proof that thèse 
water-works, as constructed by Starr, or under his supervision, at the 
time the city was asked to accept them, in November, 1881, did not 
conform to and fill the conditions of the contract. The spring on the 
Brown farm was found to be wholly inadéquate to furnish the supply 
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of 500,000 gallons per day called for by the contract, and no artesian 
well was sunk, or steps taken to sink one, for the purpose of supply- 
ing the deficiency. The réservoir, while large enough to hold the 
required quantity of 2,500,000 gallons, was not made suffieiently tight 
to prevent the flow or percolation of surface water into it, and was 
not so guarded by embankments, or otherwise, as to prevent water 
from the surrounding surface from overilowing or running into it. 
The want of sufficient power, or the sœall size of the mains, or both 
causes combined, made it impossible to throw water from the fire 
hydrants to the height stipulated; but the proof also showathat Starr 
and the Company expended over $107,000 on the construction of the 
Works, and that the complainants hâve, since they purehased the 
property, expended oveî $31,000 more in repairs and improvements ; 
and that the property is uow in a much better condition tban it was 
at the time that Starr made his experiments or tests. 

The action of the city couneil, by the adoption of the resolution 
of December 12, 1881, declaring the contract forfeited, cannot be 
considered as effective to work a total rescission of the contract, and 
to put Starr and those claiming under him in the position of in- 
truders, and divest them of ail rights under the contract. The for- 
feiture cla use of the contract is : " In case of f ailure of the party of 
the first part * * * to construct or maintain said water-works 
as herein agreed, the rights and franchises hereby granted to him 
shall cease and détermine." This clause does not enable one parfcy 
only to the contract to set it aside, and end it, of his own will. The 
contract, under this clause, may be terminated for failure to con- 
struct or maintain the proposed water-works, but it must be done on 
some équitable basis, in which, as far as possible, justice may be 
done to both parties; and hence the ex parte act of the city declaring 
the contract forfeited did not forfeit it, nor terminate the rights of 
the water-works company in the city under the contract. 

If the city authorities, in the fall of 1881, were dissatisfied with 
the work as then constructed, at the time when Starr announced them 
to be completed according to the contract, a bill in equity might hâve 
been filed at once asking for a rescission of the contract on the proper 
terms; but the city neglected to file such a bill; allowed the com- 
plainants, or those whom they represent, to expend over $30,000 in 
improvements upon the works; dealt with the complainants as the 
owners of the works ; accepted water for the use of the public schools, 
police head-quarters, and the city-hall, and paid for the same without 
complaining; and only just before the filing of this bill did the city 
intimate any intention to resort to judicial proceedings for the pur- 
pose of excluding the complainant, and those whom he represents, 
from the streets of the city. Litigation was, however, initiated by 
the complainant, and it is undoubtedly the duty of this court to dé- 
cide what the équitable rights of the parties are under the existing 
facts. 
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The proof satisfies me that the engines, pumps, and machinery are 
now, and were at the time this bill was tiled, adeq^uate to pump the 
maximum supply of watercalled for by the con tract; that the reser- 
voh- is, in fact, larger than required by the contract, but is not now, 
and perhaps has never been, properly protected from surface water. 
The size of the mains, which, as it is claimed, so largely contribute 
to the insufficieucy of the water-works for fire purposes, is, I think, 
80 far attributable to the joint action of the two partiel that the city 
cannot allège it as a ground of forfaiture. 

It is true that Starr agreed that the works should be sufïicient to 
throw water from five hydrants at a time, to a height of 100 feet; 
but if the defect in the performance of the works in this regard cornes 
from the fact that the mains are too small, thus increasing the fric- 
tion of the water column to such an extent that the force of the en- 
gines is wasted or lost, as some of the defendant's expert witnesses 
testify, then it may be said that Starr should hâve kuown of this de- 
fect, and was bound to remedy it within a reasonable time, notwith- 
standing tlie city authorities were informed of the size of the water 
mains, and did not object, but the acquiescence of the city author- 
ities in the size of the mains put in makes the mistake a mutual one, 
and neither party should take advantage of it. The chief difficulty 
I hâve encountered in the case is the fact that the contract required 
that artesian wells should be suuk to procure the water supply. 
Since the complainant, Foster, has had possession of the works a 
well about 30 feet deep has been sunk, which would seem, from the 
proof, to furnish an ample supply of water; but it is not an "artesian 
well," as tliat term is usually understood and defined. In Ure's 
Dictionary of Arts, Manufactures, and Mines an "artesian well" is de- 
fined to be "a well or bore-hole, in which water is obtained by means 
of a perforation bored vertically down through imperméable strata, 
into underlying strata of a more or less perméable character, such 
stratum to be cbarged with water. • * * Properly speaking, an 
artesian well is one in which the water from the lower stratum rises 
above the surface of the superincumbent imperméable strata, but, by 
extension, the phrase has been applied of late years to any wells in 
which waters of the lower stratum are enabled to rise sufficiently near 
to the surlace to allow of their being economically used." That is to 
say, an artesian well need not be a flowing well, but the water must 
come from beneath the imperméable stratum, so as to be uncon- 
taminated by surface matter. Thus, the city of London contains a 
large number of so-called "artesian wells," sunk through the "Lon- 
don clay," as it is termed, and through the rock underlying this clay, 
into the chalk formation, where the water is found; but thèse wells 
do not overflow, the water being obtained from them by pumps. 
The well sunk by complainant, while it passes through a compara- 
tively thin layer of clay, cannot, I think, be called an "artesian 
well;" the stratum of clay overlying the water-bearing stratum of 
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gravel not being thick enough, nor shown to be extensive enough, to 
make it certain that objectionable surface seepage will not at times 
contaminate the water. 

By the supplemental contract of October, 1880, the parties so far 
waived the obligation to put down artesian wells as to aceept, or agrée 
to aceept, the water from a spring or springs, provided such spring 
or springs should furnish a sufficient supply of water; but if the sup- 
ply was not sufBcient, then a resort was to be had to artesian wells. 
Having authorized Starr to use this spring water instead of artesian 
wells, he was justified in making a trial of the springs; and it was 
not right or équitable for the city to forfeit the contract because the 
experiment with the spring was a failure, but time should hâve been 
given Starr, or the water company, to bore an artesian well; but, in- 
stead of doing this, the city declared the contract forfeited, and re- 
fused to pay the hydrant rent, and thereby precipitated a financial 
failure upon the water company, and left the bondholders no alter- 
native but to foreclose their mortgage, and take the water-works in 
the condition in which Starr and the company left them. Since that 
time the city bas persistently denied ail rights to the complainant 
and the company, and has placed them by its action where they could 
not safely proceed to complète the works without some judicial décis- 
ion defining the rights of both parties. If the city at the time it 
passed the resolution declaring the Starr contract forfeited had filed 
a bill in equity asking to hâve the forfeiture enforced, I hâve no doubt 
a court of equity, under the circumstances, would bave given the 
water company sufficient time to comply with the contract, and only 
decreed a forfeiture after the expiration of such time, in case the work 
was not substantially completed as required by the contract ; because 
equity abhors a forfeiture, and a court of equity would not hâve en- 
forced the forfeiture of this contract, and of the privilèges granted 
and money expended under it, without giving a suitable opportunity 
to the party to fulfill it. So, now, with both parties before it, this 
court, under the présent bill, should, I think, give the complainant 
time to sink an artesian well or wells; and complète or repair the 
réservoirs so as to exclude surface water; and to relay its mains, as far 
as necessary, so as to obtain, without dangerous pressure, the requisite 
head to throw water from the hydrants to the height of 100 feet, as 
requireS by the contract. 

It is urged that the water in the well sunk by the complainant, 
from which the présent supply is obtained, is as good, if not better, 
than water from other artesian wells which hâve been bored in that 
city, but this court cannot make a new contract between thèse par- 
ties. They hâve stipulated for artesian well water, and the court can- 
not compel the city, or its inhabitants, to aceept anything else. 

My conclusion is that complainants stand in such a position that 
they hâve the right now to go on and complète the works, and that 
no forfeiture should be allowed or enforced until they bave had a rea- 
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sonable time to do so. The delays in completing tbe work, while a 
breach of tbe letter of the eontract, are not such as should work a 
complète forfaiture of ail rights acquired and money spent under it. 
ïime was not made the essence of the eontract, and the présent sit- 
uation of either party is not such as to entitle the city to insist upon 
a forfaiture. There is no proof that the city has lost anything by 
the delay, or that the complainants cannot now go on and fulfill the 
eontract. A decree may, therefore, be entered declaring that the 
complainant is lawfully in possession of the streets of the city for 
water purposes under the provisions of the Starr eontract, and enjoin- 
ing the city from interfering with the mains and pipes already laid, 
and with the further extension of such pipes and mains; but that 
complainant shall, within the next 12 months, sink an artesian well 
or wells, from which to obtain an adéquate snpply of water for the 
purposes of the city as called for by the eontract; and shall repair 
and protect the réservoir so as to fully exclude the surface water 
therefrom; and shall also make the works effective so as to throwthe 
water from the fire hydrants to the height called for by the eontract; 
and the court will retain the case until the expiration of such 12 
months, or until the eontract shall be substantially complied with at 
an earlier day, when the final decree will be entered. 



Adams and otbers v. Mat and othera. 

{Oireuit Court, S. D. lowa, June Term, 1886.) 

1. Partnership— SuiTS IN FiRM Namb. 

A partnersliip cannot institute a suit in the flrm name alone in the United 
States courts. The name of each member of the flrm must be set forth. 

2. Courts— State and Fédéral— Rbmoval of Causes— Afpidavit. 

An affldavit for the removal of a cause which states that a certain flrm is a 
résident of a différent state from the one in which the défendant résides, i» 
insufflcient; the name and résidence of each member of the firm should be 
clearly stated. 

At Law. Motion to romand to circuit court, Wapello county, 
lowa. 

Sweeney d Walher, Murphy é Gould, and D. C. Beaman, for plain- 
tiffs. 

W. W. Cory and Sloan, Work d Brown, for défendants, intervenors. 

Love, J. The jurisdictional facts do not sufficiently appear in 
this case. This being a court of spécial jurisdiction, it is necessary 
that the facts which give the court judicial power should clearly ap- 
pear. There should be nothing indefinite, uncertain, or doubtful in 
the statement of the facts upon which the jurisdiction dépends. It 
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ifl the constant ptâetiee of tins court to remand causes where the 
jurisdiction hère is doubtful. ïhe reasons for this practice are co- 
gent and conclusive. In cases like the présent there is no doubt 
about the jurisdiction of the state courts. Instead, therefore, of re- 
taining such cases hère, and going through the forms of trial at great 
cost and delay, we prefer, when th& jurisdiction of this court is at ail 
doubtful, to send the parties back to courts where the power to hear 
and détermine their controversies is not questionable. 

Moreover, it is highly inconvénient, as well as expensive, to par- 
ties, to carry on litigation hère, as compared with the state courts. 
In addition to this, I may add that the removal act provides that 
when, at any stage of the case, it appears satisfactorily to the court 
that jurisdiction does not exist, the cause shall be dismissed or re- 
manded. The amount involved in this case appears to be small. It 
is difficult to see why it was brought hère at ail, except for delay. 
The expenses of the litigation in this court will amount to a large 
proportion of the sum in dispute. It ought not to be kept hère un- 
less the grounds of jurisdiction are very clear. We must look pri- 
marily to the pétition for removal for the facts of jurisdiction. 

The pétition in this case states, in substance, that Adams & Co., 
the plaintiffs, are citizens of Pennsylvania. But who are Adams & 
Co. ? Citizenship cannot be predicated of a firm eo nomine. It is 
settled that a suit cannot be brought in this form originally in the 
courts of the United States. The individual names of the partners 
must be set out, and citizenship alleged of each and every of them. 
The state statute authorizing suits to be brought in the partnership 
name is inapplicable hère. No doubt a cause commenced in a state 
court in the firm name, without giving the individual names, may be 
removed to this court ; but the pétition for removal should state the 
individual names and citizenship of the members of the firm, and 
show that no one of them is a citizen of the same state with an ad- 
versary partner in the controversy. At ail events, this diversity of 
citizenship should appear in some part of the record, when the case 
cornes hère from the state court. Thisnowhere appears in the prés- 
ent record. For aught that we can see, some member or members of 
the firm of Adams & Co. may be citizens of the same state with the 
défendants. 

There are other grounds upon which this cause might be remanded, 
but it is needless to state them. 

Let an order be entered, in accordance with the foregoing opinion, 
remanding the cause to the circuit court of Wapello county, lowa. 
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EooT V. Mebriam. 

(Oireuit Court, D. Nebrasha. June 26, 1886.) 

Promissort Notes— CîoNsrDBHATiON — Options ik Qhain. 

No recovery can be had on a promissory note, executed in the state of Illi- 
nois, wliere the considération on which it is based arises from option deals in 
grain, even though the note may be owned and held by an innocent bona fide 
holder.J 

Suit on Promissory Notes. 
Mr. Pritchett, for plaintifï. 
Lamhertson, Burnham é Holmes, for défendant. 

DuNDY, J. This suit is based upon two promissory notes, execnted 
and delivered by the défendant to the parties, and for the purpose 
bereafter to be stated. Issues were joined, the cause was tried be- 
fore a jury, and by them a spécial verdict was rendered, on which 
both parties claim they are entitled to judgment. The one note was 
given by the défendant to Martin & Bennett, in tbe city of Chicago, 
on the twenty-fourth of February, 1883, for the sum of $346.25, due 
in one year from that date. The other note was given to Thomas 
Bennett, at the same time and place, for the sum of $500, due in one 
year from the date of the same. Both were sold and transferred by 
the respective payées to this plaintifï, before due, and without notice 
of any alleged infirmity. The only défense interposed is that the 
considération on which the notes were based was an illégal one, the 
same having been given in furtheranceof a gambling contract, better 
known, perhaps, as an "option deal" in grain. The jury, by their 
spécial findings, fuUy sustained the truth of the matters on which the 
défendant relies for bis défense. The only question necessary to 
consider hère is, do the facts relied on by the défendant constitute a 
défense to notes given under such circumstances, when the same bave 
been transferred, before due, to an innocent honafide purchaser, who 
brings suit hère to enforce the payment thereof ? The payées in the 
note induced the défendant toembark in "option dealin g" with them, 
and without any intention on the part of either to deliver any grain, 
as provided by their contracts. The transactions, as they were car- 
ried on from time to time, led to tho payment of profits, and the re- 
payments of losses sustained by the défendant. The venture, how- 
«ver, in the end, proved quite disastrous to the défendant, and finally 
culminated in his giving the notes in suit. At the time the notes 
were given the laws of the state of Illinois declared that notes given 
for such considération should be deemed and held void. If the 
payées in thèse notes had brought suit in the state of Illinois, to en- 
force payment of the same, the resuit could not bave been oon- 

'See note at end of case. 
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sidered donbtful. There would then hâve been no question of good 
faith on the part of any one for the court to consider. As the laws 
of the state of Illinois denounoe such vieious transactions, and dé- 
clare to be void notes given in connection therewith, it is not per- 
ceived how an innocent purchaser stands in any better attitude than 
the payées, who knew ail about the facts and participated in the 
wrongs. If the notes were void wben given, tbey were void for ail 
purposes and for ail time, and any number of transfers would not avail 
an innocent holder. If the plaintiflf bas any remedy against any one, 
and if he is really an innocent purchaser, for value, as he claims, he 
muet seek his redress against the parties who bave most likely sought 
to use him to accomplish a purpose in which tbey were bound to fail, 
had tbey sought relief in their own names. 

Thèse findings entitle the défendant to judgment for eosts. 

NOTE. 

Where the considération of a note, and the foundation of the transaction by which 
the note was given, botb rested on a gambling transaction, though the note bè negoti- 
able in forni, it is void, even in the hands of a good-faith and innocent holder for value. 
Harper v. Young, (Pa.) S Atl. Eep. 670. 

A note given for a considération lost in a gambling transaction igan absolute nullity, 
(under Code lowa, ?3 4028, 4029,) and is void even in the liands of an innocent holder. 
Traders' Bank of Chicago v. Alsop, (lowa,) 19 N. W. Rep. 863. 

Where some of the transactions which enter into the considération of a note are mère 
gaming transactions, theyrender the whole void. Barnard t. Backhous, (Wis.) 6 N. 
W. Eep. 252; S. C. 9 N. W, Rep. 595. 

When a demand note, çiven as secnrity for a continuing option transaction, but valid 
on its face, was bronght m the regular course of business, and for fuH value, 23 days 
after date, by one who knewthe payées of the note dealt in options, and suspected, but 
did not know, that it had been taken in some option deal, it was held (1) that the 
note had been negotiated within a reasonable time; and (2) that the purchaser was a 
bonafide holder without notice, and entitled to recover. Mitchell v. Catchings, 23 Fed. 
Kep. 710. 

An Illinois statute provided that ail promises, notes, bills, contracts, etc., made upon 
any gambling considération should be void ; that a court of equity might set asideany 
such promise, etc.; and that no assignment of any bill. note, agreement, or other secu- 
rity, as aforesaid, should in any manner affect the remédies of any person interested 
therein. The plaintiflf indorsed certain drafts payable to his order, staked them at faro 
and lost. The drafts were subsequently transferred in the nsual course of business, and 
without notice, and for a valuable considération, to the défendant. In a suit to canoel 
the indorsements, and to bave the drafts delivered to the plaintiff, it was held that the 
indorsements were void ; that the défendant acquired no title to the drafts ; and that 
the plaintiff was entitled to the remedy sought. Chapin t. Dake, 67 111. 295. But se» 
Poornian t. Hills, 39 Cal. S4& 
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Oeaig and another, Partners, etc., v. McArthur and another, 

Partners, etc. 

{CireuU Court, D. Minnesota. July, 1886.) 

CoNTKACT— Railboad Bbidgk— Damagbs. 

No question of law appears to hâve been raised in this case. The damages 
sought by the défendants in their counter-claim were rejected as being too re- 
mote, and judgment rendered for the balance found due nlaintifls on their 
contract. 

Action to recover the contract price on au agreement to furnish 
stone for mason work. 

Suit on contracta. Jury waived. 
• Gordon E. Cole and Lewis & Leslie, for plaintifEs. 
Bigelow, Flandraxi de Squirea, for défendants. 

Nelson, J. On February 1, 1884, a contract waa entered into be- 
tween the plaintiflfs and défendants, by which it was agreed that the 
plaintififs should furnish ail the impost and arch atones for the build- 
ing of a viaduct over the St. Paul & Duluth Railroad, on Seventh 
street, in the city of St. Paul, at the price of $8.50 per cubic yard, 
dressed, and delivered F. 0. B. at Mankato, Minnesota. "F.O. B." 
means "free on board cars." 

This contract is evidenced by the foUowing letters : 

"Mankato, Minn., February 1, 1884. 
"McArthur Bros., St. Paul, Minn. — Gentlemen: We offer to furnish you 
the impost and arch stones for the viaduct over the St. Paul & Duluth E. R., 
on Seventh street, in St. Paul, at eiglit dollars and flfty cents per cubic yard, 
dressed, and delivered F. O. B. at Mankato. Minn. We also ofEer to furnish 
the balance of the masonry required inyour contract with the city ofSt. Paul 
for the improvement of Seventh street (except coping, curbing, and gutter- 
ing) at flve dollars per cubic yard, dressed, or at two dollars and fifty cents 
per cubic yard, undressed, F. 0. B. in Mankato, Minnesota. 

"W. B. Ceaiq & Co." 

"St. Paul, Minn., February 1, 1884. 
"W. B. Craig <& Co., ManJcafo, Minn. — Gentlemen: In answer to your 
letter of this day, we accept your proposition of eight dollars and flfty cents 
per cubic yard for tlie impost and arch stones for the viaduct over the St. Paul 
& Duluth R. E., in St. Paul, dressed, and F. O. B. in Mankato. As to your 
offer for the stone for the balance of the masonry for the Seventh-street im- 
provement, we will answer at an early day, and we hope circumstances will 
be such that we can accept the same. 

"Very truly. Me Arthur Bros." 

The plaintiffs' offer of February 1, 1884, contained two independ- 
«nt propositions: one to furnish impost and arch stones, and the 
other to furnish stone for balance of masonry. The first was ac- 
cepted, and on July 5, 1884, was modified, with consent of parties, 
by the following letter : 
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"Mankato, Minn., July 5, 1884. 
"Messrs. MoArthur Bros., Contractors for the Improvement of Seventh 
Street in and for the City of St. Paul — Gentlemen: TJnder our agreement 
to furnish you the iinpost and arch stone» for the viaduct over the St. Paul 
& Duluth R. R. embraced in your contract for the improvement of Seventli 
Street, we hâve gotten out, and hâve shipped you, the greater part of about 
forty impost stones. Tliese were dressed to 'lie on edge' vvith the assent, 
as we supposed, of the eity engineer, but they hâve been rejected bj' liim, 
and we flnd itwould be difflcult and tedions togetthe impost stone of dimen- 
sions required on natural beds. We therefore propose the following modi- 
fication of our agreement to furnish said impost and arch stones, viz.; Tbat 
part of the impost stones below the springing Une of the smaller arch to be 
reduced from eighteen inches, as now required, to twelve inches, and that 
part of the same below springing lîne of large arch to be reduced to ten 
inches; you to pay us two hundred dollars towards cost of dressing the re- 
jected impost stones. ïhose of them sent you, or which may be sent, to be 
used as part of stone for other maSonry which we are furnishing you. In 
considération of the foregoing conditions being accepted by you, we will get 
out, dress, and load on cars for you, at Mankato, within seventeen days, ail the 
impost stones required for said viaduct, and the arch-stones promptly there- 
after, as required for the work; said stones to be got out and dressed to lie 
on natural beds, and in accordance with spécifications for said work, and as. 
directed by said city engineer W. B. Ceaig & Co." 

" W. B. Craig âc Co.: The city engineer having agreed to the change in di- 
mensions as proposed by you, we accept the foregoing proposition of yours. 

"McAitTHUE Beos." 

On May lOth, the offer to furnish the balance of the stone in letter 
of February 1, 1884, not being accepted, plaintiflfs and defendants- 
entered iuto the following contract by letters : 

"Mankato, Minn., May 10. 1884. 
"Messrs. MoArthur Bros., Con's Secenth-street Improvement, St. Paul, 
Minn. — Sies: We will furnish you the stone suitable for following mason 
work under your contract with city of St. Paul, as per their spécifications, un- 
cut, free on board cars, in Mankato, at following priées, viz.: Stone for cen- 
ter pier St. Paul & Duluth viaduct; stone for spandrel or parapet walls St. 
Paul & Duluth viaduct; stone for spandrel and backing St. Paul & Duluth 
viaduct; stone for abntments at east end of bridge, ïroiit Brook Valley; stone 
foi- Brook-st. wall. We will furnish sixty-six and two-thirds (66 2-3) per 
cent, of above-mentioned stone at two dollars per cubic yard, and thirty-three 
and one-tliird per cent, free of charge to you, the considération for the thirty- 
three and one-third per cent, being included in price for the sixty-six and 
two-thirds per cent. And any or aîl stone which you désire to eut before be- 
ing shipped we will deposit in a suitable place for cutting, and, after they 
hâve been eut, we will load them on cars without extra cost to you. Wewill 
furnish tlie above stone promptly, as required by you. 

"Yours, very resp'yi W. B. Craig & Co." 

"We accept the foregoing proposition. MoAethue Bros." 

Between the time of the acceptance of the proposition to furnish 
impost and arch stones and the letter of May 10, 1884, some corre- 
spondence and conversation was had between the parties with référ- 
ence to furnishing ail the stone required, in which the plaintiff ob- 
jected to furnish the impost and arch stones unless he secured the 



cEAiG V. m'arthur. 913 

contract to furnish ail stone required. In my opinion the minds of 
the parties met February 1, 1884, relative to furnishing the arch and 
impost stones, and that contract was a complète and existing one. 
It was subsequently modified by consent of parties. See letter and 
acceptance dated July 5, 1884, supra. 

ïhe défendants appointed Eussell agent and inspecter to examine 
and check stone furnished. The plaintiff delivered, under the first 
contract, 1,262 yards, measured before dressing, according to his in- 
terprétation of the contract; but the défendants contend that the 
measurement should be made after dressing, and that, according to 
such measurement, only 1,073 yards were delivered. 

1 think the défendants are right in their construction. The im- 
post and arch stones were to be delivered dressed, free on board cars, 
at 18.50. The value of this amount of stone is |9,120.50. The 
amount of stone delivered under the. contract of May 10, 1884, meas- 
ured 1,192 yards, which had been dressed by défendants, and 554.22 
yards backing; making, in ail, 1,757 yards. To this must be added 
the vraste upon the 1,192 yards eut by the défendants, which, figured 
at 10 per cent., brings the amount of stone delivered under contract 
to 1,875 yards. At $2 per yard for two-thirds of this amount, the 
value is $2,500; making the value of stone delivered under the two 
contracte $11,620.50. The plaintiffs claim in addition extra work and 
use of plaintiffs' machinery, by request of défendants or their agent, 
$298 for turning stone, delivered under contract of May lOth; $200 
for stone delivered previous to modified contract of July 5, 1884; 
and $114.80 for baek-dressing some of the ring stones not in the 
spécifications ; and $46.50 for bridge stones and nosing furnished, 
which in the spécifications were stated as granité, and not the stone 
to be furnished, I think, under the contract of February 1, 1884; 
also $87.50 for work in drilling, done at request of défendants' fore- 
man and agent. 

Thèse claims are allowed, but some others set forth in the plead- 
ingsaredisallowed; being stone contraoted to be furnished under the 
contracts according to plans and spécifications for the work, includ- 
ing coping. 

The défendants in their answer set «p several counter-claims, viz., 
damages for failure to deliver on time agreed on, and for stone not 
according to contract. I reject ail of them. 

The damages as proven are too remote. 

The défendants hâve paid on account $12,076.16, which leaves a 
balance of $291.14 due plaintiffs, for which amount judgment is or- 
dered, with interest from December 6, 1884. 
v.27F.no.l4— 58 
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Henry Bill Poblishing Co. v. Smythb. 
{Circuit Court, 8. D. Ohio. July 3, 1886 ) 

1. CoPTRiGHT— MoNOPOLY op Salb — Infrinoement bt Othkb Dealers. 

If the owner of thé copyright wislies to sell the published work directly 
and only to individual subscribers, the statu te protects him from interférence 
by other dealers who offer surreptitiously obtained copies of the genuine 
work without his consent, unless there be something in the circumstances of 
the particular case to estop him from relying on the privilèges of his monop- 
oly. 

3. Same — Sale bt Stjbsoription— Breach op Trust by Agent — Fbaudtj- 

LBNTLT SOLD COPIES OP THE GeNUINB WoRK— NOTICE. 

The défendant procured genuinely printed copies of Blaine's "Twenty 
Years of Congress, " the copyright of which belonged to the plaintifi, who 
sold the work only by subscription to single buyers, from a dealer who had 
obtained them by purchase of an agent of the plaintifiE to whom they had 
beensent f or delivery to such subscribers, but without the knowledge or con- 
sent of plaintiflE and against its instructions to the agent, and in violation of 
his agreement with the plaintifE not to disobey its instructions in that respect 
and of his bond to that effect, of which fraudaient conduct the défendant had 
no notice; but he abstained from making any inquiry into the circumstances 
of the dealer's possession and right to sell, well knowing that the plaintifl 
owned the copyright and refused to sell otherwise than by subscription. 
Held, that he would be enjoined from selling thèse copies, and to account for 
the profits; that the above-stated circumstances required that he should hâve 
made inquiry, and that the failure to make such inquiry was équivalent to 
notice of the facts; but that the court had no power to enjoin the défendant 
from future dealing in the work without the consent of the plaintifl, or from 
any future interférence with the trade of plaintifl' s agent in the city where 
défendant resided. 

3. SAME — UONDITIONAL SALES. 

If the owner of the copyright undertake, by contract, to attach conditions 
of restriction to his sale of copies of the work, as, if he sells to canvassers 
upon agreement that they shall sell only by subscription, he must rely solely 
on the ordinary remédies for a breach of that agreement, and it is not within 
the protection of the copyright aot. But it is otherwise if he sell the copies 
directly to subscribers through agents having no ownership of the copies sold, 
as in this case. The incidental protection of the statute belongs only to the 
owner of the copyright or some part of it, and cannot be transferred by him 
to mère owners of tùe copies having no intereat in the ownership of the copy- 
right. 

In Equity. 

The plaintiff is the owner of the copyright of a boolc, written by 
James G. Blaine, called "Twenty Years of Congress," and sold it by 
subscription only, to individual buyers of single copies, The book 
had never been otherwise placed upon the market by the plaintiff, or 
with its consent. It employed agents to solicit subscriptions and 
deliver the copies ordered, assigning to each a certain territory. An 
agent so employed in New York, to whom plaintiff had sent a number 
of copies for delivery to certain subscribers procured by him, Bold the 
copies to a book-dealer, in Troy, contrary to plaintiff's instructions, 
and in violation of an express agreement and his bond that he would 
not sell or deliver in any other mode than that dirocted by the plain- 
tiff, applying the money to his own use. It does not appear whether 
the Troy dealer was aware of this breach of trust or a party to it by 
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collusion with the agent, but it does appear that it was generally 
known to the trade, and especially to défendant, that the plaintiflf 
professed to sell the book only by subscription, and had announced 
by public advertisement and . otherwise that in no other way could 
it be procured from the publishers. The défendant had expressed 
the belief that the trade could procure the work notwithstanding this 
announcement, and that he would soon hâve it for sale. He ordered 
the book from the Troy merchant, procured six copies of those pur- 
chased from the plaintifiE's agent in the manner above stated, and 
sold five of them at a profit of $5.86. The défendant testified that 
he was not aware of the facts connected with the Troy dealer's pur- 
chase, and there is no proof that he was. He ordered the books 
without any iuquiry upon the subject, and in the usual way of mak- 
ing such orders. The plaintiff's agent at Columbus, Ohio, where de- 
fendant does business, notified him that he was the only authorized 
agent for that section; that the book was sold only by subscription, 
and warned bim not to sell the copies he was otfering ; but that agent 
did not himself know how the books had been procured. This bill 
was filed to enjoin the défendant from selling those copies; for an 
account, if sold; and from selling the book at ail, in the future, 
without plaintiff's authority. The answér and proof developed the 
foregoing facts. 

D. Stalter and Pugh d Pugh, for plaintiff. 

J. M. Tibbitts, for défendant. 

Hammond, J. It is proper that I should frankly say, by way of 
apology for a too long delay in the décision of this case, that when it 
was argued I felt, because of my unfamiliarity with the law of copy- 
right, quite unwilling to assume the responsibility of its décision with- 
out an investigation, which bas been until now, in the multitude of 
my other engagements, impossible. To me it was a startling propo- 
sition that, in the immense trade that goes on in copyrighted books, the 
dealer must deraign his title to each copy from the copyright holder 
with ail the partieularity of real estate, if not more inexorably, and 
that no right to use or sell a copy could be acquired without his con- 
sent; and I did not see how the argument of the plaintiff could stop 
short of that claim; and yet I am unable now to see how that mo- 
nopoly of sale granted by the statute can be secured without a principle 
almost as broadly stated as that, qualified, of course, by such limita- 
tions as may properly and justly should be imposed to estop him, by 
bis own conduct in any given case, from relying on the principle just 
stated. 

How can his right of sale be exclusive without that principle in its 
widest scope? If I own a horse, or 10,000 horses, I bave, to be sure, 
growing eut of the very right of property itself, an exclusive right 
to sell them within the United States, and, indeed, elsewhere. But, 
Burely, this is not the measure of that exclusive right to sell his works 
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which is granted to an author by the copyright statnte. He would 
hâve that right, as an incident to his property in the printed copies 
of the book, without the statutory grant, the other grants of the stat- 
ute remaining as they are, to create or secure the other éléments of 
his peculiar property in them. Indeed, it is my opinion that from 
the essential nature of copyright itself would spring this principle of 
exclusive sale, as I bave formulated it, without the especially expressed 
grant of the statute in that respect. 

I cannot find that the English act in terms oonfers a monopoly of 
sale, as ours does ; and yet, I think, it exists by implication from the 
statutes as f ully as it does under our act. I may be mistaken as to 
the phraseology of the English acts, but 5 & 6 Vict. c. 45, wherever 
I find it, seems to omit the words used in our act in référence to 
the sole liberty of "vending" the book copyrighted, as it does many 
other words there used to defîne the franchise granted by congress. 
But while the act of Victoria defines "copyright" to mean "the sole 
and exclusive liberty of printing, or otherwise multiplying, copies of 
any subject to which the said word is herein applied," our act of con- 
gress uses the language, much amplified, however, of Millar v. Tay- 
lor, i Burr. 2303, and defines the word to mean the sole right of 
"printing, publishing, and selling his literary composition or book." 
Quoted by Griee, J., in Stowe v. Thomas, 2 Amer. Law Eeg. (0. S.) 
213, 280; S. C. 2 Wall. Jr. 547; Graves v. Ashford, L. E. 2 C. P. 410, 
417; Drone, Copyr. 100, 338, 663, 700; Eev. St. § 4952. 

Copyright and literary property would be of little value, for want 
of adéquate protection, without this principle, and it must therefore 
attach to, and be one of, the peculiarities of this création of the stat- 
ute. Ordinary remédies protect one 's exclusive right to sell his horses, 
or, what is the same thing, are a sufficient protection to that char- 
acter of property; but in printed books there is, aside from the ma- 
terial property in them, a peculiarly intangible and incorporeal right 
pertaining to the authorship, — a property created by this statute, 
— which requires a further protection that can be adéquate only when 
it is understood that no one can read this book, buy it, or sell it, or 
otherwise use it, or any copy of it, either that which is piratically or 
that which haa been la wf ully printed, without the consent of the author 
or copyright holder; and the basisof it is that a moneyed or other val- 
uable considération must be paid to the author, and he bas a right to 
receive value for any use of the product of his labor. Protection in 
the monopoly of sale for the lawfully-printed copies is just as es- 
sential to the value of the right of property created by the statute 
as protection against piratical printing, publication, and sale of the 
book. Or, if this be not so, congress bas chosen, at least, to grant 
that right of monopoly, and it may grant what it pleases. It does 
the same thing for mechanical inventions, and why not for literary 
products? I think it bas. Under our tariff laws an American man- 
ufacturer has often a monopoly of the American market, and no 
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stands very much as the copyright holder does, only the latter bas 
a much stronger, and a more extended and enlarged, monopoly. He 
relies upon the pains and penalties of the revenue statute for his en- 
joyment of the monopoly; but, if congreas bad the same power as in 
copyright législation, it might go further and protect the manufact- 
urer, more directly and efficiently. 

To return to the illustration of the property in horses. If, under 
the tarifiE laws, ail importations sbould be forbidden, the American 
owner of horses would, indeed, bave a monopoly of the market. But 
suppose the government could or should go further, and probibit ail 
persons, except one citizen, from raising or reproducing horses, and 
should suppress ail reproduction than his own, there would then be 
growing out of the législation a monopoly of sale analogous to that 
conferred in direct terms by this statute on the copyright holder of a 
book. If the statute should stop at prohibitory législation, tbe bene- 
fieiary of the monopoly wonld be compelled to dépend whoUy on the 
ordinary remédies to protect it. But this statute does not stop there, 
and gives the copyright holder especial, if not extraordinary, remé- 
dies, at law and in equity, to protect his property, not only against 
infringement by piracy, but, as I think, against unauthorized sales 
of genuinely printed copies. 

This statute bas not abrogated the ordinary law of sales in its re- 
lation to copyrighted books, and, like ail property, this is subject to 
that law; but it bas provided for it likewise a law of its own, by 
necessary implication from the statute. We are ail familiar with the 
rule that one buying property of a thief gets no title, no matter how 
innocent he may be of ail knowledge of tbe theft. Now, let us 
imagine a state whereinthis rule of law bas been abrogated by enact- 
ing that one who so buys, for a valuable considération, witbout notice, 
shall hâve a good title, tbe state undertaking to satisfy our sensé of 
justice by some kind of compensation to the unfortunate owner. If, 
now, in that state, some thief should sell copies of Mr. Blaine's book, 
stolen from him there, the purcbaser would not get a good title to 
them not with standing the state law; and this because, under the act 
of congress, Mr. Blaine had granted to him by the statute the exclu- 
sive right of sale, which right tbe courts would protect by appropriate 
remédies. I do not stop to inquire whetber he could bring replevin, 
trover, detinue, or the like, on the tbeory that the constitution and 
laws of tbe United States being paramount, and Blaine's right of sale 
exclusive, the fédéral law would exclude the thief's power of sale under 
the state statute, and there would therefore be necessarily a modifica- 
tion or limitation imposed by the fédéral statute on that of the state; 
but, surely, he could appeal to the remédies given by this copyright 
statute itself to protect him in its enjoyment. Again, if ti.s be a 
correct view of the nature of this grant of an exclusive right to sell, it 
does not matter whetber the party ofïering to sell witbout Mr. Blaine's 
authority be a thief, or one in "possession only by a breach of trust, or 
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or some other less blâmable means of acquisition. The absence of 
Mr. Blaine's authority to sell his literary property constitutes the de- 
fect of title, no matter how that want of authority arises. Owing to 
the peculiar character of this kind of property, the absence of the au- 
thor's authority to sell is a defect of title, and not a mère want of 
power. In other words, this monopoiy of sale is, of itself, property, 
and any interférence with it should be restrained. 

Now, as to what should estop Mr. Blaine, in a court of equity, as 
between himself and a given party in possession of his books claim- 
ing the right to sell them, from relying on any absence of authority 
from him to sell, or as to what cireumstances would enable such a 
party to invoke the aid of that court to restrain Mr, Blaine from set- 
ting up such an absence of his authority, we need not inquire f urther 
than the faots of this case demand a décision. It may be that a 
court of equity would often présume the necessary authority to sell, 
whether it existed in f act or not ; but this would dépend rather on Mr. 
Blaine's own conduct in the premises than anything else. If he haa 
put his copies of the book on the market in such a way as to mialead 
persons who wish to deal in them as to his authority to sell any par- 
ticular copies found in the market; if he hassold them by wliolesale 
and retail to merchants; placed them with brokers, factors, auction- 
eers, jobbers, or other agents, for gênerai sale to ail who apply ; and 
the défendant buys from any of thèse without notice of any defect of 
title or authority to sell them, — it might be that Mr. Blaine would be 
without remedy to assert his monopoiy in the given case, because es- 
topped by such conduct. The défendant, in such cases, might hâve 
a right of sale by estoppel, but the principle we are considering would 
remain. 

And it must not be forgotten, in measuring the equities between 
parties in ail such cases, that while it might be impossible, under some 
cireumstances, to trace the title of each book and its accompanying 
authority from its author to sell it, this statute bas provided ample no- 
tice of the author's right; for every book carries the impriut of that 
notice upon it, and this by the command of the statute. This fact 
is sufïicient, and was intended to put every man who wishes to deal 
in the book — indeed, every man who wishes to own or read a copy 
— upon notice that Mr. Blaine owns the copyright, or bas trans- 
ferred it to his publishers, and imposes the duty of reasonable inquiry 
into the facts of the case to know whether he bas been paid or satis- 
fied as to the proposed sale or use, in the matter of his compensa- 
tion therefor. I do not think, therefore, that the bare fact of tha 
want of actual notice of the defect in the title on the part of the de- 
fendant is an answer, in any case, to the plaintiff's claim of infringe- 
ment; but the scrutiny should go f urther, and détermine whether the 
statutory notice of the plaintiff's title imprinted in the book bas been 
fairly treated, by especial inquiry, if that inqury be reasonably de- 
manded by the cireumstances of the particular case. I should not. 
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be prepared to say that in this peculiar class of cases the beîng put 
upon inquiry is équivalent to notice of plaintiff's rights as to partic- 
ular copies of the book, but only that equity demanda that there shall 
be, on both aides, reasonable conduct in respect to the dealings of 
the parties witb each other, so that there shall be investigation into the 
facts relating to the author's authority to sell the book by every one 
■who proposes to deal in it, whenever the circumstances fairly de- 
mand that course of business. In this case the circumstances did 
fairly demand auch an examination, and it ia useless to décide on the 
proot whether there was or was not, on the part of the défendant, 
want of actual notice of the facts involved. He knew that the plain- 
tiff owned the copyright of Mr. Blaine's book; that it had never 
placed it on the market for gênerai sale by the trade, but had studi- 
ously avoided doing that, and had sold it only by subscription to act- 
ual subseribers. It had a right to do this, and it was supposed to 
be a most effectuai method of enjoying the monopoly in the profits of 
the sale which the statute gave. In this way, presumably, the plain 
tiff would reap the whole profits of the sales, excluding ail other 
dealers and ail middle-men, as it had a right to do, from any share of 
those profita; and, if persistently adhered to, the only copies of the 
book that could corne into the gênerai trade, with the essential au- 
thority of the plaintiff to use or sell it, would be those copies sold by 
subseribers at second-hand, such sales being authorized as an inci- 
dent of each subscriber's property in hia particalar copy. 

It is qnite true that the gênerai trade may not be able to identify 
those copies whioh are regularly on the market at second-hand from 
those which may otherwise surreptitiously corne into market, but a 
little inquiry by mail or telegraph of the copyright holder, and of the 
dealers oïïering the book otherwise than by subscription, would gen- 
■erally develop the true facts, and disclose whether particular copies 
were offered with the essential authority of the copyright holder. In 
ail fairness this inquiry should be made, and, in the absence of it, any 
infringement ot the copyright holder's monopoly of sale cannot be 
justified by want of actual notice. Hère the défendant would hâve 
found, by actual inquiry, that thèse copies he offers to sell were sur- 
reptitiously purchased of a fraudaient agent for delivery only to sub- 
seribers, and therefore were not authorized for sale in the gênerai 
market. Technically, the dishonest agent may not bave been a thief, 
and the books were not stolen; but substantially they were stoleu from 
the plaintiff. There is no proof in the case that any conduct ot the 
plaintiS about plaeing their books on the market was calculated to 
mislead the défendant, either generally, or as to the particular ter- 
ritory wherein thèse copies were purchased, and he could not, Ithink, 
shut bis eyes and ears, keep his tongue silent, and rely on any belief 
thus acquired that the person from whom he bought had authority to 
sell. It was a eonvenient assumption ; but his knowledge of the trade, 
•aud of the methods adopted by the copyright holder as to this book. 
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preclude him from relying on it without further inquiry than Le sliowa 
he made. His expérience that ail Bubscription books may be pro- 
cured for sale in the gênerai market, or his belief of that fact, cannot 
avail him as a défense hère, nor justify his attempt to verify that be- 
lief as to this book, by this transaction. 

It is useless to inquire whether, under the ordinary law of sales of 
Personal property, the circumstances were sueh that a purchaser 
without notice would obtain a good title. As ordinary property, un- 
alïected by the copyright statute, we could hâve no concern with that 
feature of this controversy, for, theamount being less than |500, we 
would hâve no jurisdiction. But I bave endeavored to show that, 
outside of aûd beyond the gênerai law, whatever it may require, the 
author or his assignée has a spécial property in his literary work, 
about which this statute has gathered characteristics, incidents, 
rights, and remédies which are peculiar to itself, and not affected by 
the gênerai law. The leading case of Stephens v. Cady, 14 How. 528, 
S. G. ««6 nom. Stevens v. Oladding, 17 How. 447, well illustrâtes 
this. There, the purchaser at an exécution sale of the copper-plates 
from which a copyrighted map could be printed, did not acquire the 
right to print copies of the map and sell them. See, also, Ager v. 
Murray, 105 U. S. 126. No more, it seems to me, oan the fraud- 
aient agent for the delivery of copies already sold to particular per- 
sons transfer a right to seil them to other persons, which he had not 
himself possessed, when he déserts his trust, and embezzles the books 
by selling them to a merchant. If the merchant know of facts that 
put him on inquiry, — as the fact that this was an existing copyright, 
under which copies were or had theretofore been sold only by sub- 
scription, fairly did, — certainly he should be chargeable as if he were 
fully informed. 

I agrée that where one of two persons must suffer by the fraud of 
an agent, the principal who created the agent should suffer rather 
than an innocent third party. But a dealer in books, who undertakes 
to circumvent the author in the exécution of any plan that he may 
adopt — no matter what plan it be, so it be an honest one — ^for 
the enjoyment of his mouopoly of sale, by showing his skill in the 
procurement of copies for sale outside of that plan, is hardiy an in- 
nocent party, when his skill to do that thing requires that he shall 
purchase through an unfaithful agent, and omit or neglect ail inquiry 
as to the circumstances which enable him to exhibit it at ail, as this 
défendant did. He announced his belief that the books could be pro- 
cured without indiyidual subseription. He promised to bave them 
for sale, and, in a sensé, his pride of opinion was involved in his boast 
that he could do what he had promised to do. He ordered thèse 
books from a comparatively out-of-the-way dealer, who had procured 
them by fraud upon the plaintiff's well-known and scrupulously fol- 
lowed scheme of marketing them, and now he insists that he did not 
know of the fraud, when he had made no inquiry as to the peculiar 
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fact that thèse books could be so procured for sale at ail. He did not 
inquire, because be knew that it was dangerous to inquire, and with 
him ignorance was bliss, so long as he could make good bis boast to ex- 
hibit the book for sale in spite of plaintilï's détermination that he should 
not so sell it, and of the sélection of a rival dealer in the same city as 
its agent to sell by subscription within that territory. This smartness 
of trade might succeed as to common articles of raerchandise, aûoat on 
the seas of commerce, notwithstanding any restrictions of contract 
on the agents in possession ; but even this is doubtful, where the cir- 
cumstances invite or demand further inquiry ; but with a book, pro- 
tected by copyright, it will not do. The précise ruling I make is this : 
If the owner of a subsisting copyright seeks to enjoy bis exclusive 
right of selling the published work by making sales directly and only 
to individual subscribers, the statute protects his plan of sale from in- 
terférence by other dealers ofïering surreptitiously obtained copies of 
the genuine work without his consent, unless there be something in 
the circumstances of the particular case to estop him from relying 
on the privilèges of his monopoly. 

I dérive support for this ruling from a mass of cases and authori- 
ties on the nature and incidents appertaining to property in copy- 
right too numerous for citation. None of the learned counsel cited a 
case directly in point, and, after much laborious and patient search, 
I bave been unable, with my somewhat limited facilities, to fiad one. 
The citations of counsel from our décisions on patents seem plausible 
and forcible, as anologies, but, in view of what the courts hâve said 
about false analogy in that direction, I hâve discarded those décisions 
for fear of being misled by them. Baker v. Sclden, 101 U. S. 99; 
Stowe V. Thomas, supra; 8 Amer. Law Reg. (0. S.) 229; Id. 225; 
Brewster, arguendo, Lawrence v. Dana, é Cliff, 178; Shepherd v. 
Cotiqnest, 17 C. B. 427, 444, — where theanalogy is vigorously denied. 
But it is worthy of suggestion that perbaps the anology is less at 
fault in this incident of a monopoly of sale than in other features of 
similarity. Protection for both is secured by the same clause of our 
constitution, in language that indicates association of thought, to say 
the least of it. Const. art 1, § 8, cl. 8. 

If it be said that this is "protection run mad," as was argued in 
the case of Stowe v. Thomas, supra, and as has been, in other lan- 
guage, earnestly urgcd in argument hère, with greater force of ap- 
plication, it may be said, in reply, that albeit "the act of Anne owes 
its origin to Dutch influence and customs respecting monopolies, 
which came in with William III., and was passed in the same year 
with an act to protect wig-makers by prohibiting men from wearing 
their own hair," — Goepp, arguendo, 2 Amer. Law Reg. (0. S.) 222, 
— congress has direct authority in the above-cited section of the con- 
stitution for protection to literary property to any extent it may choose, 
it being alone the judge of that extent; and therefore any odium of the 
disputed power to protect the wig-makers in a monopoly should not be 
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visited on this statute. Certainly, congress may prohibit any owner 
of the paper, twine, and leather called a "book" from selling, using, 
or enjoying, even by reading, if congress ehoose, the printed words 
used to express the ideas therein, until the author has received his com- 
pensation in moneyfor his laborin producing those ideas. The only 
question is the extent to whioh congress has gone in the législation 
under considération. The purchaser of the paper, leather, and twine 
does not necessarily purchase the literary property, and he cannot use 
his ownership of the one to defraud the author of his property in the 
other. This case illustrâtes the necessity for maintaining that dis- 
tinction. Mr. Webster said it was no more an odious monopoly for 
a man to own his invention — and, we may add, his copyright — than 
to 80 posseas his homestead. 2 Wall. Jr. 549, note. The principle 
of protection, as I hâve sought to apply it, would be fully recognized 
and conceded in any case of piratically printed copies. Why does it 
not just as well apply to genuinely printed copies, unlawfully or sur- 
reptitiously obtained from the author? I shonld not hesitate, for my 
part, to call the latter proceeding a "piracy" or "infringement" of 
the copyright; but as thèse words are generally applied to an unau- 
thorized copying of the work, it may be well enough to adopt a sug- 
gestion made in argument in Lawrence v. Dana, supra, 4 Clilï. 27,. 
and call this an "interférence" with the copyright. However, it may 
well be called a "piratical" adventure, judged by its resuit, which is 
said in Scott v. Stanford, 3 Eq. Cas. 718, to be the true test of infringe- 
ment, and that the absence of any dishonest intent is immaterial if 
the resuit of the appropriator's conduct be to injure the author's right 
of sale. The author is just as much injured by being deprived of the 
priée of a genuine copy as by having a piratical copy substituted for 
it, so far as his moneyed interest is concerned; and Brett, M. E., 
said, in Duck v. Bâtes, 13 Q. B. D. 843, that what was intended to 
be protected was the value of the author's invention, which is the 
key to the construction of the act, and that he does not want senti- 
mental protection. 

I hâve endeavored, without success, to trace the case of Murray 
V. Heath, 1 Barn. & Adol. 804, by citation in some more modem case. 
Mr. Drone cites it as raising the question "whether a seller is liable 
for the unauthorized sale of copies which hâve not been unlawfully 
printed or imported." Drone, Copyr. 479. He criticises it aa un- 
sound, if it undertakes to establish "that the défendants were not 
guilty of piracy because the copies had been printed from the original 
plates;" and cites Stevens v. Oladding, 17 How. 447, as enuuciating 
the correct rule on that subject. That case, certainly, does construe 
our statute less strietly than the English statute was construed, and 
I liave already pointed out a différence in the language of the two. 
But, however this may be, and I do not think there is any substan- 
tial différence in the privilège of exclusive right of sale between the 
English acts and our own, except that ours give directly what the 
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others neeessarily iraply, the court, in Murray v, Heath, supra, was 
evidently dealing with a différent case from that we hâve in hand. 
It is a doctrine running through ail the cases that whanever the 
owner of the copyright undertakes, by contract, to attach conditions 
to bis sale of copies of the work, he must rely on the ordinary remé- 
dies for a breach of the contract, if it be violated ; and this is sound 
doctrine. Inseparably with the transfer of the title in any copy of 
the work must go the right of aliénation, so far as the peculiar pro- 
tection of the copyright statutes is ooncerned; and the conditional 
or other sales mentioned by Clipfoed, J., in Partons. Prang, 3 Cliff. 
537, 550, to which literary property, like ail other personal property, 
is liable, are net cognizable as copyright cases, when disputes arise 
growing out of the power of aliénation or sale under those contracts. 
For example, in the last case cited, the artist had a literary property 
in bis painting which he sold without condition. It was not under 
the protection of our statutes as they then stood; but, if it had been, 
the ruling must hâve been the same, for, having parted with bis whole 
title, the right of use was absolute. It is not like the sale of a part 
and the rétention of a part of the property in the copyright, but the 
sale of the whole estate or interest in certain products of the copy- 
right, with conditions attached. So, in this case of Murray v. Heath, 
supra, the bankrupt had been allowed to keep as bis own property 
thegenuinely printed copies retained by him. With this ownership, 
80 far as the copyright statute was concerned, passed the right of 
sale; but the bankrupt agreed he would not sell them, and while it 
was a clear breach of this agreement for his assignées to offer them 
for sale, it is plain that the copies were no longer under the protection 
of the copyright statute. The author had parted with ail he had 
under that statute, namely, his ownership of those particular copies, 
both in their material make-up and the literary property they repre- 
sented. Or, as it is often expressed as to inventions, those particular 
copies had been, by his gift, taken "out of the domain" of the copy- 
right laws, and placed exclusively within that of ordinary property. 
I do not mean to say that a copyright owner may not sell a part and 
retain a part of his copyright, by defeasible or conditional contracts 
for that purpose, but only that in that case the contract was not of 
that character. 

Another illustration is found in Toylor v. Pillow, 7 Eq. Cas. 418, 
where one sold his copyright at auetion, but retained copies already 
printed. As to those copies he had, like any other owner, an insépar- 
able right of aliénation by sale, and if he had agreed not to sell them, it 
would not hâve put that agreement under the protection of the copy- 
right statute. Again, in Howittv. HaZi, 10 Wkly. Eep. 381, S. C.6 Law 
T. (N. S.) 348, which I hâve not seen, and must take at second-hand, 
the author had parted with his copyright "and the exclusive right of 
sale" for four years, but the assignée was allowed to sell his stock 
left unsold at the expiration of the term of four years. 1 Jac. Fish. 
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Dig. 793; 2 Jac. Fish. Dig. 2398. On tlie otber hand, TLidson v. 
Patten, 1 Eoot, 133, well illustrâtes the reverse proposition of this 
principle. The plaintiff in that case owned the copyright for a given 
territory, and another owned it for a différent territory. Tfhe latter 
employed the plaintiff to print for him a number of copies, to be sold 
in his own territory, but the défendant, having purchased them, sokl 
them in plaintiff's territory; and it was held piracy or infringement 
of plaintiff's copyright, although they were genuine or lawfully printed 
copies. It was not a stipulation of the contract for the printing, that 
the copies should be sold in a particuiar territory, which was enforced, 
but a violation of the plaintiff's copyright, that was redressed, Thia 
case is very nearly a direct précèdent for the judgraent hère. 

But there can be no happier illustration of the distinction I am en- 
deavoring to take than that afforded by the différence between the 
case we hâve in hand and that of Cleinens v. Estes, 22 Fed. Eep. 899. 
There, as hère, the book was sold by subscription ; but the agents 
had purchased the copies of the book, and had bound themselves not 
to sell, except by subscription. The défendants had no notice of that 
agreement of the agents, and the court refused to enjoin them. I 
do not know that I need to express the opinion hère, but it seems to 
me that the court might hâve gone further, and, on the authority of 
the cases above cited, held that a sale by the agents in violation of 
their agreement, even with notice to the défendants, would hâve been 
no infringement of the copyright, on the distinction I bave endeavored 
to point ont. The agents being oumers of the copies of the book, had 
a right to sell them, so far as the copyright goes ; and their contract 
not to sell them was not within the domain of the copyright statute, 
whatever other remedy in equity or at law there may bave been in 
any court of compétent jurisdiction, state or fédéral, to enforce it. A 
breach of the contract, or even a conspiracy with the agents to pro- 
cure a breach, would not be a case arising under the copyright laws 
of which the fédéral courts would bave exclusive jurisdiction. Eev. 
St. § 711, subsec. 5. Every breach of contract about a patented 
article or a eopyrighted book does not perforée of that fact belong to 
the fédéral jurisdiction to redress as one arising under those laws, 
and we must not lose sight of that important considération in such 
cases as thèse. Judge Blodgett intimâtes this distinction in Bald- 
win V. Baird, 25 Fed. Eep. 293, and it is a familiar one to both our 
patent and copyright law. Hère, the plaintiff did not sell its books 
to agents with a contract that they would sell only by subscription, 
but, on the contrary, sold them directly to subscribers, through 
agents, who had no other functionto perform than to solicit subscrip- 
tions and deliver the books. The copies in oontroversy were sent to 
the agent for delivery, and were never his property, but that of the 
plaintiff, who was the owner both of the books and of the copyright. 
It is a most important différence, and one that will reconcile this 
judgment with ail the cases mentioned. 
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Courts of equity will, whether the property be patented inventions, 
copyrighted books, or what not, interfère by injunction, in proper 
cases, to prevent the destruction or injury of property liable to be af- 
fected by tlie peculiar conduct complained of in the given case. It was 
done in Springhead, etc., Co. v. Riley, 6 Eq. Cas. 551, where the cases 
are reviewed, to prevent strikers from obstructing the plaintiff in sè- 
curing labor, thereby producing otherwise irréparable mischief. In 
patent and copyright cases there is a further or cumulative remedy in 
the courts especially empowered to protect them, as this court is in 
this case; but it must be, to receive the éspecial protection, strictly 
a case involving the patent or copyright itself , or some incident to it, 
and not simply an ordinary contract coneerning the products of the 
one or the other. The owner of the copyright may not be able to 
transfer the entire property in one of his copies, and retain for him- 
self an incidental power to authorize a sale.of that copy, or, rather, 
the power of prohibition on the owner that he shall not sell it, hold- 
ing that mueh, as a modicum of his former estate, to be protected by 
the copyright statute ; and yet he may be entirely able, so long as he 
retains the ownership of a particular copy for himself, to find abun- 
dant protection under the copyright statute for his then incidental 
power of controUing its sale. This copyright incident of control over 
the sale, if I may call it so, as contradistinguished from the power 
of sale incident to ownership in ail property, — copyrighted articles 
like any other, — is a thing that belongs alone to the owner of the copy- 
right itself, and as to him only so long as and to the extent that he 
owns the particular copies involved. Whenever he parts with that 
ownership, the ordinary incident of aliénation attaches to the particu- 
lar copy parted with, in favor of the transférée, and he cannot be de- 
prived of it, This latter incident supersedes the other, — swallows it 
up, so to speak, — and the two cannot co-exist in any owner of the copy 
except he be the owner at the same time of the copyright; and, in the 
nature of the thing, they cannot be separated so that one may remain 
in the owner of the copyright as a limitation upon or déniai of the 
other in the owner of the copy. A genuine copy, owned by the owner 
of the copyright, carries with it the ordinary incidents of aliénation 
belonging alike to ail property, and, if he parts with the copyright, 
he retains with the ownership of the particular copy this power of 
sale; or if he sells a copy to another, lîaving, as owner of the copy- 
right, authorized a transfer, the purchaser takes the copy with the 
ordinary incident of aliénation belonging to ail property; and that 
copy is no longer under the copyright law. This is the meaning of 
the cases cited, as I understaad them; and, so understood, they do 
not in the least militate against this judgment. 

It is a distinction, illustrated by the cases, between the incident of 
that monopoly of sale belonging alone to the owner of the copyright, 
and the incident of that exclusive and inséparable right of aliénation 
belonging always to the owner of a copy of the work lawfuUy printed. 
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which appears more plaînly under our statute than the Bnglish stat- 
ute, but alike under both, and there should be no confusion of the 
two, as there is apt to be, if the cases are not very critically observed. 
In this case the défendant is in no sensé the owner of the copies in 
controversy, having obtained them surreptitiously from the owner of 
the copyright, or, what is the same thing, from one who so procured 
them. And hère, again, I would especially invite attention to the 
distinction between the ownership of the mère materials in the books 
and that of the books as literary produots ; for be might possibly be 
the owner of the material éléments, and yet not the owner of the 
literary constituents of the books. 

In Keene v. Kimhaïl, 16 Gray, 545-551, it seems to bave been in- 
timated that the injunction would hâve been granted if the copy of 
the play had been surreptitiously obtained. In Bartlette v. Crittenden, 
4 McLean, 300, S. C. 5 McLean, 32, it is said, in a case where students 
had published cards copied for instruction from the teacher's System 
of book-keeping,resting in manuscript : "Ât common law, independent 
of statute, I bave no doubt the author of a manuscript might obtain 
redress against one who had surreptitiously got possession of it;" and 
in Niçois v, Pitman, 26 Ch. Div. 374, a stenographer was enjoined 
from printing a report of a lecture spoken from manuscript to a lim- 
ited audience. It was put on the ground of a breach of contract, as 
in the leading case of Abernethy v. Hutchinson, 1 Hall & T. 28, where 
it was said that, no matter how possession was obtained, hearers can- 
not, either of themselves or by transfer to another, publish for profit 
that which they had not obtained from the author the right to sell. 
Thèse cases, and those like them, support this judgment in principle; 
for if this be true of the eomtnon-law right of property in manuscript 
before publication, it is equally so as to the statutory property in copy- 
right, unless the statute restricts it in some way. It is an incident 
inhérent in literary property, and necessary to its security, whether 
it be the gift of the common law or the statute. 

Although it is not at ail a copyright case, in this same view of 
it, the great case of Prince Albert v. Strange, 1 Macn. & G. 25, S. C. 
2 De Gex & S. 652, is a potential support for this judgment. I had 
prepared a careful analysis of that case to show this, but shall not 
protract my already too long opinion to include it. The défendant 
■was enjoined from exhibiting or selling, for bis profit, genuine copies 
of the etehings surreptitiously procured from the owner's printers ; 
and although, in other respects, thg case has been much criticised, 
as to that part of the injunction there was never any doubt or crit- 
icism. The same principle applies hère. The défendant had no no- 
tice in that case, but it was immaterial, as the lord chancellor said, 
as it is in other kinds of piratical déprédations on literary property. 
He placed his judgment on the broad and satisfactory ground that 
"one is entitled to be protected in the exclusive use of that which is 
exclusively his." And I say this is so, whether it be the exclusive 
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right of use, or the exclusive right of sale, and whether eîther be a 
statutory grant, as hère, or, like that case, a common-law grant; 
and the rule of décision is the same, whether we proceed under the or- 
dinary remédies, at law or in equity, for damages or breach of trust, 
or whether we exercise the statutory power of protection given by 
section 4970 of the Eevised Statutes. That case also calls attention 
to the necessity that one who proposes to become a dealer shall make 
inquiry when he fairly should do so. 2 De Gex & S. 687; Drone, 
102, 109, 403, 470, 478, 538. Vice-chancellor Bruce well remarked 
that the fraudaient agent could convey no better right than he him- 
self had, and it is very applicable to the facts of this case. 2 De Gex 
& S. 702, Again, some of thèse cases, like this, were very small in 
the mère amount of money involved, but it was adjudicated that 
"whether profits hâve been large or small, the question of right of 
publication is the same." Niçois v. Pitman, supra; Prince Albert v. 
Strange, supra. 

I do net wish to close this opinion without saying that I do not ex- 
alt literary property above other kinds, nor hedge it about with a 
divinity of right and remedy not belonging to ail other property; but 
simply place it in the category of ail the rest, only finding that, be- 
cause of its délicate and peculiar characteristics, congresa bas been 
invested with peculiar powers of protection for it, which it surely 
needs to place it on a fair footing with other property. It is es- 
pecially liable to piratical déprédation, like that attempted in this 
case, whereby the owner loses his fair profits ; and I only hold that 
congress bas provided, as a convoy for it, a fleet of rights and remé- 
dies particularly adapted for défense against pirates, whether they 
sail under the black flag of the marauding printer, or the ordinary 
flags of commerce, f alsely displayed for purposes of spoliation. But, 
after ail, other property receives just as full protection, and, when it 
need be, by other spécial methods, where the power to devise them 
exists. 

DECEEE. 

It only remains to say that the plaintiff is entitled to a decree, 
but there need be no expense for an account. The défendant re- 
ceived six copies, and bas sold five, at a profit, he testifies, of |5.86. 
This, and the interest on it, he must pay to plaintiff within 60 days, 
or exécution may issue for it. Possibly, he should be made to pay 
the full publisher's price, but I assume that there should be no con- 
troversy over so small a différence, for the money's sake ; and, so 
far as the précèdent is concerned, I prefer not to go beyond the 
profits now, and reserve the point. As to the remaining volume, 
défendant should be perpetually enjoined from selling it, certainly. 
I am inclined to think he should also be enjoined from lending it, 
or even from reading it, and possibly, from every conceivable use ot 
it as a literary production. It is a small matter, perhaps, but, as 
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the cases show, it is not the estent of the injury, but the character oi 
it, that is involved ; and until the plaintiff is paid, and voluntarily 
consents to part with its property in that copy, the défendant should 
not injure the plaintiff by lending the book to one who might other- 
■wise buy it, or to a larger number who might otherwise buy, or even 
by reading it himself, unless he buys the privilège from the plaintiff, 
its owner. I do not generally hesitate to go in judgment with the logic 
of my position, but since I doubt whether the court can, under sec- 
tion 4964 of the Eevised Statutes, déclare a forfeiture of this copy, 
I hesitate to impose an injunction which amounta to that, although it 
may be that it is a clear équitable remedy, under section 4970 of the 
Eevised Statutes. Hence I shall, in this case, only enjoin the sale, 
aad reserve the other points, with leave to the plaintiff to apply for 
an extension of the injunction if the défendant shall refuse to amica- 
bly surrender the copy, which he has no sort of right to retain for 
any use as a literary production, whatever his right may be in other 
respects. Suppose it were a copyrighted- play, the défendant would 
be enjoined from its exhibition, whether to an audience of one or thou- 
sands; and there are cases, of which I took no note, that hold that 
even a gratuitous exhibition, in places somewhat domestic, might be 
enjoined as an injury which resulted in keeping people from a désire 
to see the authorized performance. So, hère, this unauthorized 
genuine copy might be used, as a more certainly piraticàl one could 
be, to limit the lawful buyers. Second-hand copies, regularly sold, 
would do the same, it is true, but that use of them is incidental to 
property in them, and has been paid for. But perhaps the plaintiff 
should submit to this injury by one copy as a somewhat inévitable 
accident of the situation, incident to such property; and in this case, 
for the présent, we will treat it as de jninimis. Drone, Copyr. 527. 
But the plaintiff has no foundation for the claim for an injunction re- 
straining défendant from dealing in this book in the future otherwise 
than as he may deal with the plaintiff, or of interfering with its local 
agent in hiswork. It will be time enough to apply whatever remedy 
it may hâve when he procures other surreptitious copies, and we can- 
not adjudicate in advance that he may not bave a perfect right to 
sell any other copies than those involved in this controversy. The 
défendant will pay the costs. Decree acoordingly. 
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